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Where contract made by corporation in violation 
of by-laws will not be considered binding.. 128 

Acts done by individual directors will not be con- 
strued as ratification of illegal contract when 
such acts are not brought to attention of stock- 
holders or directors 128 

Where charters should not be issued on account of 
similarity of names.. 158 

Foreign corporation has no right by ordinance to 
make permanent use of city streets for stringing 
Its wires and erecting poles. Where such action 
can be enjoined at the instance of domestic cor- 
poration i, ., 187 

Equity upon petition of stockholder will appoint 
receiver for the corporation because numerous 
suits are threatened.. 189 

Admissions by the attorney and treasurer of a cor- 
poration as to matters which require the action 
of the board of directors are not binding on the 
oorporation » » 211 

The president of a corporation is not entitled to 
oompensatlon for services unless there has been 
due corporate action authorising the payment 
and amount 273 

Applicant for a charter of Iron City Lodge, I. B. A 
r. Order of Elks, was refused upon exceptions 
filed by Lodge No. 11, B. 4k. P. Order of Elks, 
which had already been incorporated 823 

Stockholder cannot intervene in suit against oor- 



poration without showing he has requested cor- 
poration to make proper defense and that it has 
refused to do v 387 

COUNCUaMXIN. a councilman who owns stock 
in corporation having contract with boropgh 
may be ousted from office 187 

OOI7NTY AUDITOBS. County auditors' report 
will not be stricken off for want of Jurisdiction 
or Irregularity which is not apparent on the face 
of the record, and such report should be given the 
same effect as a Judgment obtained in usual way. 188 
OBIMINAL LAW. Where defendant without ob- 
jection allows ajustlce of the peace to finally dis- 
pose of an assault and battery case and pays vol- 
untarily the fine assessed, the proceedings will 

not be reversed on certiorari by him 29 

Acts of assembly allowing commutation of sent- 
ence for good behaviour do not affect the govern- 
or's pardoning power 248 

A conviction stands of date of verdict, and not of 
sentence, so far as relates to a conviction for a 
second offence 252 

It Is proper for a district attorney, with leave of 
court, to present a district attorney's bill to the 
grand Jury based upon information received 274 

A club ordered beer from defendant, and paid in 
part therefor. Defendant purchased the beer, 
had it consigned to hlmnelf and delivered it at 
the club. Defendant was not a licensed dealer. 

Held, that this was a selling without a license 877 

BSCBDllNT'S BSTATB. Legacy to bastard 
grandson is not liable to collateral inheritance 
tax «j... 128 

Where executor Justified in exceeding testamen- 
tary limit In amount to be expended for funeral 
expenses and tombstone 174 

When stocks of an estate have not been sold by an 
administrator, and it Is to advantage of a minor 
that his Interest shall be distributed in kind to 
the guardian, such distribution will be made, 
and the guardian will only be liable for ordinary 
prudence In disposing of them thereafter 198 

A decedent's estate Is liable for water rent on leas- 
ed premises accruing after the date of the dece- 
dent's death 291 

An account of an administrator stated by an audi- 
tor of report made to Orphan's Court, should be 
filed In register's office, duly advertised and pre- 
sented for confirmation, and any exceptions filed 
will be adjudicated upon iu audit 829 

An administrator will be charged with interest on 
trust funds from the time he received them, if he 
appropriated them to his own use and It does not 

appear when such appropriation was made 829 

DISTBIOT ATTOBNBY. Act of 1907 repealed 
that of 1897 relating to the number of assistant 
district attorneys whom the district attorney 
may employ. The position of district attorney 
is not a public office within the prohibition of the 

constitution as to an Increase of salary 96 

DIVOBOB. What constitutes good gronnds for 
divorce based on desertion 16 

The fact that plaintiff brings an action for divorce 
on one ground which is dismissed does not pre- 
vent his bringing a second action on a different 
ground, even though the facts were all known at 
the time the first action was brought 225 

A trust created by a will to continue during life of 
beneficiary's husband is terminated by divorce... 820 
DOWSB. See Assignment for Creditors. 
SJSSCTMENT. Paper title— Adverse possession- 
Question for Jury 25 

XUiBOTION. Binding instructions will be given 
for plaintiff where the defendant, a borough, 
appropriated land for street, believing title to oe 
in a third person 88 

Where failure of a duly elected councilman to file 
proper expense account in accordance with the 
act of March 5, 1906, can be rectified by him after 
entering upon the duties of his office 27 

Method of determining whether signers on nomi- 
nation papers for general assembly were suflAcien t 120 

Courts will not Interfere with the wrongful use of a 
party name In the absence of objection 120 

Under proper averments the common pleas has 
power to issue writs of mandamus arising under 
Primary Election Act of Feb. 17, 1906 801 

Common pleas has no Jurisdiction, under Primary 
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Bleeyon Aet of Feb. 17, 1906, to strike names off 
petitions of candidates ....» 802 

Under primary election law of Feb. 17. 1906. candi- 
date who desires to have printed on offlolal ballot 
something more than his name, mast present re- 
qaAt at least three weeks prior to day fixed for 
holding primary election. Candidate ander this 
law has the right to invoke the atd of the courts 

to enforce his rights by mandamus 815 

SQUirr. Bill to cancel certain deeds and mort- 
gage in absence of fraud, accident or mistake and 
umure to show offer of re-oonyeyance, will be 
refused 31 

In a bill for specific performance on the allegation 
that defendant purchased lot as plalntifl's agent, 
what proof Is neoessary for plain tlfi to produce to 
secure a finding 87 

Consideration which will Justify court in enforce- 
ing agreement to transfer patents -^ 49 

At the insUnce of property owner equity will not 
enjoin the fiowlng of waste waters from an ad- 
joining lot on plalutlfl's lot because of his ade- 
quate remedy at law 73 

Equity will restrain persons claiming to be police 
officers from Interlering with borough property... 155 

BUI by one lot owner to restrain his neighbor from 
permitting water to percolate through wall and 
enter his property will be dismissed and plaintiff 
relegated to his action at law 164 

Where equity will cancel a recorded agreement 
for the sa'e of land which failed because of en- 
cumbrances 165 

Where equity will refuse bill to cancel exchange of 
real estate on the grounds of the drunkenness ol 
one of the parties 171 

Where equity at Instance of lot owner will refuse 
to restrain grading of an adjoining lot ». 190 

Where the principal sells property to a purchaser 
introduced to him by his agent, the agent is en- 
titled to a bill of discovery as to the facts of the 
transaction. In order to enable him to sue for his 
compensation 247 

A decree pro confesso may be set aside In the exer- 
oisa of a sound discretion by the court where an 
answer setting tip a proper defense has been filed 
and proofs are offered to show that the delay in 
asserting the defense had not been through fault 
or willful neglect 260 

Where a decree in equity is entered pro confesso 
for want of an appearance the defendant cannot 
afterwards question the Jurisdiction of the court.. 888 

At instance of railroad company equity will re- 
strain enforcement of act of April 5, 19(J7, P. L. S9, 
known as the two^^nt rate law, where it appears 
that imposition of that rate of fare will render 
operation of railroad unremuneratlve and cause 

injustice to the corporators. 3^1 

SQUITY BUIiBS. Rule 88 of the equity rules pro- 
viding that execution may Issue In usual form 
to execute decree for payment of money does not 
apply to case where clefendant is required to give 
a purchase money mortgage and also pay taxes... 286 
SVIDBNOB. The payee of a note having died, the 
obligor Is Incompetent to testify as to the forgery 

of hfs own signature 262 

FBES. Under what circumstances county treasur- 
ers and other officers are or are uo% entitled to 
fees lor servlcee for collection of tax on personal 

property 7 

FIXT17BISB. In the sale of a church the question 
whether organ, pulpit and pews are fixtures and 
pass with realty, depends on intention of congre- 
gation at the time they were placed. The ques- 
tion Is one for the Jury under proper instructions 308 
GAB OOaCFANIBB. Gas companies entitled to 
protection of Its mains under public street from 
excavation of abutting property owners 1 

What action of gas company may estop it irom 
turning off gas upon failure of customer to pay 

his monthly bill 109 

GIFTS. A parol gift of real estate, accompanied by 
possession, gives the donee a title which he can 
enforce against a purchaser at sheriff's sale who 
has agreed to buy property In Interest of donee... 
GBOUND BENT. Payment of rent to parties not 
rcHl owners is not payment which prevents the 

renewing ofthe statute in suit by owner 121 

HABBAS OOBFUS. In the absence of satutory 
provisions the court has discretionary control 
over the costs in habeas corpus proceeding ........... 209 



HABITUAIi DBUNKABD. See pracUoe. 

HBIBS AT ItAW. Under what circamstanees 
will an heir who has sold his Interest in dece- 
dent's estate to other heirs for less than its value 
who In turn sell it shortly thereafter at an ad- 
vance, be precluded from subsequently seeking 
to collect from them his shigre of the increased 
price .......... 108 

HUSBAND AND WIFB. On sale of a husband's 
real estate, wife may maintain a bill in equity 
to have balance paid over to her for her support 
on the ground that husband has flailed tosupport 
her for more than five years 338 

INCUMBBANOB Where holder of an ineamb- 
rance upon various pieces of real eetate releases 
piece last sold, this will. If the pieces released are 
of sufficient value to pay debt, operate to dis- 
charge lien of incumbrance on pieces previously 
sold „ „ J. 845 

IKSOIiVBNOT. In Insolvent estate of a farmer 
under act 1901, P. L. 406, court has power to order 
creditors who have received personal property as 
a preference to hand over same to receiver, and 
enforce such order by attachment of the person or 
sequestrations of property of person in defiauiu.... 350 

INTBBFIiBADBB. Rule to Interplead as to per- 
sonal property may be served upon non-resident. 167 
Where petition for rule to interplead need not affir- 
matively aver that property is. claimed by one 
not a party to the suit.. r. 167 

JUDGMBNT. Heirs of deoedent not neoessary 
parlies to an action brought under act of June 14, 
1901, to continue of debt against decedent's estate 
and it is not necessary that their names be en- 
tered in thejudgment index » ,»... 101 

A Judgment becomes a Hen on after-acquired land 
by the death of the defendant, and continues a 
Hen for five years thereafter 200 

JUBISDICTION. After entering a general appear- 
ance and deniurrlng on other grounds, defendant 
cannot set up lack of Jurisdiction on ground that 
cause of action being covensnt coming with land 
action should be in county where land lies S07 

JUSTIOB OF FBAOB. Failure to note payment 

of costs on transcript is not fatal to an appeal 40 

Under what circumstances will removal of Justice 
of peace from the district for which he is elected 

be considered not a cause for vacancy of office 7 

Where amendment of parties to the record will be 
allowed .« 94 

The court will not allow the record of a Justice of 
peace to be amended after the case is removed, if 
there is any doubt as to propriety of amendment 218 

A transcript stating that after hearing evidence 
on part of plaintiff, Judgment for plaintiff is suffi- 
cient „ 218 

Defective return of a summons Issued by a Justice 

of peace may be amended before Judgment.. 368 

IiACHBS. Where certain bonds the title to which 
is In dispute are in hands of stakeholders, and 
either party may bring suit to determine the 
ownership, one party cannot be charged with 

laches In bringing the suit 196 

IiANDLOBD AND TBNANT. The rlghu of a 
sub-tenant cannot be destroyed by surrender of 
the original lease 888 

In distribution of funds in hands of receiver, ari^ 
Ing from sale of goods on demised premises, neld. 
landlord's claim for rent, within .vear preceding 
date of receiver's appointment, was entitled to 

priority over administration expenses 875 

IiIQUOB IiAWS. See Corporations. Where 
a druggist sells liquor upon the presentation of a 
prescription of a physician without making any 
Inquiry for what purpose purchaser wants it, and 
without making any inquiry as to what use he 
Intends to make of it, he may be convicted of sell- 
ing liquor without a license »... ....... 287 

Liquor license laws—Roles as to granting license... 252 

MABBIBD WOMBN. Agreement to sell real 
estate executed by a married woman, her hus- 
band Joining but not acknowledged. Is binding 
since the act of April 4, 1901 „.. 836 

MBCHANIGS LIBN. Where a Jnechanlcs lien. 
Void for lack of notice, cannot be amended by 

plaintiff* on the ground of estoppel.. 62 

Where plaintiff, a plumber, furnished both labor 
and materials, and in his lien sets forth the na- 
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tore of work and kind of materials famished, It 
Is not necessary for him to state exact quantity 
of the kind of material famished 216 

ProTisloHs of mechanles Hen law requiring notice 
of flltni: lien do not reqalrc the same precision as 
those relating to the Hen Itself. 235 

On motion to strike offmeohantcs Hen It was shown 
that claim had heen paid bv payments to sub- 
contractors after notice they Intended to file Hen. 
Held, these payments were equivalent to pay- 
ment to contractor and Hen should be stricken off 286 

Land was deeded to the A railroad and later merg- 
ed with B railroad, title to land still standing in 
A*8name. X filed a mechanics Hen against A. * 
Time (or filing had expired. Held, amendment 
should be allowed. 802 

A mechanics Hen will be stricken off the record 
where it appears that no notice of the Intention 
to file a Hen was given as required by the eighth 
section of the act of 1901 812 

Where work is performed on three buildings under 
a single contract, but can be apportioned to each 
building, separate liens must be filed against 
each structure „ 380 

It Is suflSdent if plaintiff substantially compiles 
with the 8th section of mechanics lien law or 1901 
which requires notice to be given to the owner of 
MINBS AND MINING. Report of commission 
under act of May 15, 1893, to determine use of 
open lights and electric power in mines, can be 
questioned by exceptions upon which the court 
can hear testimony ^ 129 

No appeal lies to the quarter sessions from a man- 
datory notice given by the mine Inspectors to a 
mining company in pursuance of 8ec. 11, act of 
May 12. 1883, P. L. 52, to make changes in mine for 

immediate protection and safety of miners. 880 

MOBTGAQB8. What InsufDclent defense to a sci. 
ta. sur mortgage upon the ground that taxes have 
not been pald..<....» ^ ~ 99 

Placing third mortgage in consideration of satisfac- 
tion of first mortgage. Petition to assign first 
mortgage to owner of third mortgage where a 
second mortgage is discovered whose cousldera- 
tlonlalled « 147 

Where description of the real estate in a mortgage 
expressly excepts two leases, and later the mort- 
gage provides for a sinking fund on the niort- 
gaged premises, including coal under lease or 
operated, no sinking fund Is required as to the 
two leases expressly excepted 214 

Where it is not shown that lots released are of sufll- 
clentTalue topay debt, but It had been custom 
of mortgagee to release each lot on payment ot a 
fixed amount, equity will decree a release of Hen 
upon tender by owner of lot to mortgagee of the 

customary amount 315 

MUNIOTPAli CLAIMS. The act of April 4, 1907, 
providing that municipal claims may be pro- 
ceeded for by Hen or by action in assumpsit is 
not retroactive. 279 

Act of April 28, 1889, providing for filing of munici- 
pal claims for street Improvements is exclusive 
in the remedy and does not authorize an action 
In assumpsit for the claim 279 

ICUNIOIPAIi COBFOBATIONS. Where Issue 
of bonds authorised by muntctpal vote will be 
restrained because of additional burden relating 

thereto imposed by ordinance „ 89 

Sixth Sec. of act oi April 26, 1903, which provides 
that members of council of an annexed Dorough 
shall be members of city council is superseded by 
act of May 28, 1907, which provides for the crea- 
tion of new wards in annexed territory and 
special elections of councllmeu 849 

MUNIGIPAIi BONDS. Bonds of school district 
not municipal bonds within meaning of act of 
Feb. 17,1907 169 

lll'SOIiIGBNOB. Under what circumstances a per- 
son driving along double streetcar track will be 
considered guilty of contributory negligence in 
crossing to anotner track upon which car Is ap- 
proaching in order to let one pass which was 

approaching him In rear 89 

Knowledge of defective condition of machinery 
does not make master liable If other causes indi- 
rectly contributed to servanVs Injury 108 

Plaintiff crossed a railroad track In daylight with 
a clear, unobstructed view for 500 yards, and was 
stmek by a train. Held, he was guilty of con- 



tributory negligence 206 

Where plaintiff stopped, looked and listened about 
80 feet from a railroad crossing, and there was 
nothing to prevent his again looking and listen- 
ing before going upon the tracks, and If he had 
done so the accident would not have happened, 
plaintiff was guilty of contributory negligence.... 228 
In a suit to recover damages for negligently main- 
taining a pipe line plaintiff must prove damage 
came from pipe line and was due to negligence... 286 
In an action for damages for causing death, widow 
and two children resided abroad, and one child 
resided in this country. Held, the non-resident 
aliens had no right of action 366 

NEGOTIABLE IN8TBUMENTS. Aflldavit of 
defense by endorser of note denying plaintiff gave 
him notice of dishonor but not denying the note 
was duly protested is insufficient. 278 

OUi AND GAS LEASES. See Partnership. A 
provision In an oil and gas lease that lessee shall 
commence a well, or pay certain sum per month 
and his failure to drill or make payments should 
render lease void, Is for the benefit of the lessor... 818 

OBFHANS' OOUBT. Orphans' Court has power 
lo control exercise of testamentary power of sale. 357 

OVBBHEAD GBOS8ING. See Bailroad. 

PARDONS. A governor may attach a condition 
to a pardon requiring the prisoner to serve out 
his full term In case ne is again convicted 243 

FABTNSBSHIP. Failure of owners of gas well to 
agree as to managf ment of property, justifies ap- 
pointment of receiver to manage proi>erty and 
state an account^ 113 

PATENTS. See Equity. 

POOL BOOMS. Where act of May 25, 1907. relating 
to pool rooms becomes operative 86 

PBACTIOE. What notices must be given in inqui- 
sition to declare a person an habitual drunkard . 88 
Plaintiff entered suit to recover rent and afterward 
entered Judgment on a warranty of attorney in 
lease. Held, on rule to open judgment the prior 
suit did not prevent the entering of judgment 208 

FBOMISSOBY NOTE. In suit against accommo- 
dation maker of a note which was dated and 
made in Pennsylvania but contracted for and de- 
livered in Ohio, the note will be considered a 
Pennsylvania contract 74 

FUBE FOOD LAWS. Defendant whom judgment 
has been rendered In proceedings under section 
9 of pure food act ot June 1, 1907, P. L. 886, may, In 
default of payment and of the penalty and costs, 
be 1 m prisoned under writ issued by process of law 240 

QUO WABBANTO. Where service of writ de- 
fective and where appearance does not cure de- 
fect 189 

BAILBOADS. What action of property owner 
near tracks of railroad will be constraed as a 
walverof right to contlnuanceof a grade cross- 
ing guaranteed him by railroad 21 

Abandonment of right of way does not give land 
owner the right to appropriate materials used in 
construction of road without notice to railroad.... 86 
Railroad company not liable for damages for eleva- 
tion of Its roadbed if due compensation was made 

when the land was acquired 41 

Use of unopened street by two railroad companies. 

Right of property owner to restrain such use. 44 

Right of land owner to construct overhead crossing 
for shipment of his coal over right of way of rail- 
road company located on his property 76 

Width of land which railroad company may take 

under act of 1849 for iu right of way. 110 

Action against a railroad for damages caused by 
smoke, dirt and vibration cannot be sustained in 
the absence of proof tnat defendant's road was 

operated in an unlawful manner 820 

Where railroad condems land for widening and ex- 
pects to use land for its own tracks. It cannot be 
restrained from doing so on the ground that it 
Intended to give other land to another railroad... 848 

REAL ESTATE. Where contract for sale of real 
estate in which time Is essence of contract. Is not 
enforceable because tender of deed nas not with- 
in the time stipulated 107 

What action of vendor of land In dedicating an 
alley and theuseof it by a property owner will be 

considered dedication of alley to lot owner. 157 

Agreement giving indemnity against liability for 
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cUtmage to sarfaoe for a oonveyanoe of ooal land 
ruDs with land, and may be enforced by lesasee... 207 

A wire baTlng Joined In a warranty deed of her 
husband's property, her later purchase of an In- 
terest in property enures to benefit of purchaser.. 281 

BBujuxVlDBS. Where a party loans a company 
money and agrees to take coal in payment of the 
debt, be cannot set up this agreement as a de- 
fense to paying for coal furnished him by the re- 
ceiver of the company 847 

Simple contract creditor, having no Hen on prop- 
erty of defendant by Judgment, has no standing 
in circuit court to prosecute a bill for appoint- 
ment of a receiver of a bank 807 

BSSOOBDBB'S OFFICIS. When an instrument 
is considered recorded so as to be notice 60 

BBSTAUBAHTS. When act of April 25, 1907, re- 
lating to, becomes operative 86 

BOAD8 AND HIGHWATS. Land need not be 
actually taken, used or destroyed to entitle an 
abutting owner to damages for the improvement 
of the township road under act of June 26, 1905 4 

Power of state highway commissioner to bind the 
state in regard to the Improvement of roads is 
limited by act of 1905 ;.... 161 

A road between two townships of the first class 
may be laid out in the manner provided by act of 
1886. That act In sue!: a case is not repealed by 
act of June 7, 1901, relating to the same subject.... 180 

Where a railroad occupies a public road the proper 
proceeding for determining damages is by ap- 
pointment of viewers in quarter sessions and not 
by writ of alter native mandamus ^ 280 

Where traveled portion of road is within original 
lines of road as legally established, on widening 
to full width the road should be widened accord- 
ing to the original lines and not according to the 
center of the traveled road 850 

SAIiBS. Issuing of fraudulent debtors attachment 
and service as garnishee upon purchaser of stock 
of goods in bulk from defendant who sold In vio- 
lation of act of 1905, Is not the method to Invali- 
date the sale provided by act 118 

Where a party is insolvent at time of delivery of 

Snoods to him, and seller has no knowledge of the 
iact, he may recover back the property delivered 
In defaultof payment of the price ».. 216 

BOHOOIjS. School directors have power to levy 
tax to accumulate a fund to build a necessary 
school building, and equity will not enjoin such 
levy because of another arrangement under act 

1895 for teaching of children ^ 3 

Failure to attend a meeting of the school board on 
accountof sickness is not a refusal to attend the 
meeting which would allow ouster of the member 
from the board under act of 1869 269 

SEBVIOB OF FBO0E8B. Defendant came to 
city In response to telegram from plaintiff. After 
business was done a writ was served on defend- 
ant in suit by plaintiff, and the court refused to 

set the service aside ^ ^ 261 

Beneficial association transacted its business in 
Cleveland. Vice president lived in Pennsylvania, 
whose duties were to preside at meetings and so- 
licit applications for new members. Held, he 
was not an executive officer wllhln the meaning 
of the act of 1901 so that process could be served... 299 

BBT-OFF, Right of set-oflT can only be used where 
It is of such a nature that the Jury can liquidate 
the amount in the «>rdinary way. Where defend- 
ant's claim requires bill in equity for an account 
to adjust the rights of the parties, it cannot be 
used as a set-off 251 

BHBBIFF'S SAIiBB. Act of June 4, 1901, while 
giving priority to municipal claims does not pre- 
perveibe lien until fully paid, and a lien filed 
under that act is divested by a sale on a mort- 
gage although the sale only realises the costs. 295 

All liens against real estate are divested by Judicial 
sale unless clearly preserved by some statute 296 

8FBBCIFIO FBBFOBMANOE. Equity will not 
enforce by specific performance a valid agree- 
ment to sell real estate where It would be unjust 

and inequitable to defendant to do so.. » 336 

Bquity will not make a decree of specific perform- 



ance on an agreement providing for the care of 
horses^ ^„^,^^ 170 

Action to compel specific performance to exchange 
real estate, based upon a contract, which defend- 
ant signed with anderstandlog plaiotiflTs name 
be aJded next day, but which was not signed 
until two weeks alter, the binding effect of whleb 
defendant denied, will be dismissed........^.. 373 

8TATUTB OF FBAUD8. Agreement to sell real 
estate which Is described by tbe street, bnt with- 
out giving the municipality in which it is located 
is good under the statute of frauds.. 898 

BTATUTB OF LIMITATIONS. When statutes 
begins to run in suit against surety of recorder of 
deeds... „ 19S 

STOOK BBOKBB8. When act of May 7, 1907, re- 
lating to stock brokers becomes operative ...». 86 

STBEBTB. Electric wire stretched across street in 
city under agreement between two property own- 
ers becomes a nuisance when It interferes with 
the wires of a corporation supplying electrlciiy 
to the public and maintenance will m enjoined... 227 

BTBBSST BAUiWAYB. Electric railways are in- 
cluded in act of May 1, 1907, requiring corpora- 
tions engaged in the business of carrying freight 
or passengers to report the number of miles so 

operated 106 

Act of June 7, 1907, regulating streetcar fares is 
lawful 138 

TAXES. What assessment of taxes, and proceed- 
ings for their collection after the death of tbe 
owner, is considered the proper method and in 

accordance with act of Feb. 24, 1871 145 

A, a non-resident but a land owner of a township, 
refused to pay fl in addition to the mileage tax 
provided under act of April 12, P. L. 142, a tax lien 
was filed, and on motion for Judgment for want of 
sufficient affidavit of defense rule dismissed.....^.. 217 

TBUSTS. Where real estate is by mistake taken 
in the name of plain tiff as trustee, instead of her 
name as individual, the deed will be corrected..... 221 

UNITED STATES COUBTS. Where the adverse 
citizenship upon which suit is based Is denied by 
defendant, what plaintlflT must prove In order to 

establish it „ 66 

At what stage of a case must defendant file appli- 
cation for removal of cause the United States 
Courts in order to make the removal effective 69 

WABBANTY. Affidavit of defense to an action 

' for the price of machinery based on a warranty 

not in the contra<%t, which does not allege its 

ommisslon through accident, mistake or fraud. Is 

insufficient^ ..». S73 

WIIjIjS. Under what oircumstanoes can the bene- 
ficiaries of a will continue to hold the interest In 
a partnership disposed of by the testator. 63 

Whenabsolute devise by will Is not abrogated by 
a letter of the testator written on the same day 
which expresses a wish that another use be 
eventually made of the estate devised.. 11 

Construction of. Principal and Income distin- 
guished 117 

Tebtator gave certain personalty to his wife, alleged 
to have been the whole of his estate when will 
was executed. There being no residuary clause. 
Ueld,'he died intestate as to It 198 

Testator gave legacy of cash deposited with Steel 
Co. He drew on this deposit before his death. 
Held, legacy was denionsiratlve, that deffdency 
in deposit should be made good out of part of the 
estate as to whtch he died intestate 198 

Testator devised real estate to his son A for life 
with remainder to A's sons, and bequeathed 
money to his daughter to be paid by A. Held, 
legacy was not a charge on land, but a personal 
obligation on the pan of A.. 296 

Where a person comes into possession of money 
under a will which he claims as his own, if the 
will Itself and the declaration of the parties cast 
a doubt on bis ownership, the burden of proof is 

on him to prove his ownership.. 60 

WITNESSES. Act of 1901 relating to the compe- 
tency of one party to a transaction where the 
other party is dead, only contemplates the call- 
ing of the witness by the party representing the 
deceased. m..^. m*. »»••.....••*•••.» 66 
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^otwt of ^otnmau ^Itvts W^o. X, 

ALLEGHENY COUNTY. 

CONSOLIDATED GAS COMPANY 
V. STOEHR. 

Pipelines— OUy 8treet9 — Abutting Gwn^rs — Eih 
pomre of pipes — Injunction. 

A property owner in making entrances *f rom the 
street into his cellars exposed and endangered 
the safety of the gas mains of a gas company 
which extended under gronnd along the street 
Held, that the gas company was entitled to a 
decree directing the removal of the cellar-ways 
to the extent of not endangering its gas mains. 

Under the drcumstances of this case it was held 
that upon payment within thirty days hy the 
property owner of the cost incidental to making 
the pipeline e&te an injmiction would not be 
enforced. 

No. 357 December Term, 1906. 

Opinion by Miller, J., epecially pre- 
siding. Filed 

. The bill alleges that the defendant in 
making entrances from the street into his 
cellars has exposed and is endangering the 
safety of the plaintiff's gas mains, praying 
for the removal of the entrances or such a 
change as not to interfere with its pipe- 
line. 

FINDINGS OF FACT. 

1. The plaintiff is a corporation created 
and existing under an act of the general 
a^embly of P^mnsylvania entitled, ''An act 
to incorporate the Consolidated Gas Com- 
pany,'* approved May 19, 1871. Under its 
charter it h.is authority to supply gaslight 
to the city of Pittsburgh and to such com- 
panies and individuals residing therein at 
prices to be agreed upon, with authority to 
make the necessary machinery, buildings 
and apparatus for the manufacture of gas 
and with the right to enter upon streets for 
the purpose of laying its pipes, altering, in- 



specting and repairing the same, subject to 
such regulations as the councils of the city 
may adopt 

It obtained the consent of the proper 
municipal authority of the city of Pittsburgh 
for entering upon the streets of said city with 
its pipes for Uie conveyance and distribu- 
tion of gas. 

2. In the year 1893 it constructed and 
has since operated and maintained under its 
charter with the consent of the city of Pitts- 
burgh a six-inch cast iron pipeline under 
Penn avenue, a public street of said city, at 
a distance of two and a half feet from the 
northerly property line thereof, which pipe- 
line contains and conveys a large volume of 
gas and is used by the plaintiff in supplying 
gaslight to (he public. 

3. The defendant was in October, 1906, 
and still is the owner of a tract of land in 
the Nineteenth ward of the city of Pitts- 
burgh, situate on the northerly side of Penn 
avenue, corner of Graham street, having a 
frontage on Penn avenue of 42 feet, upon 
which he erected a brick building, the lower 
portion of which is constructed for store- 
rooms and the remainder for dwellings. 

He obtained permission from the city of 
Pittsburgh to open Penn avenue in front of 
his buildings for the purpose of making 
entrances into the cellars in accordance with 
the city specifications and under a city ordi- 
nance. These consist of two cellar area- 
ways, each about six feet wide, extending 
three feet five inches from the building line 
into Penn avenue on the surface, thence 
sloping toward the building, at the bottom 
of which the spaces are one foot ten inches 
from the building line. The sides and slop- 
ing wall are of masonry; half-way toward 
the top of the sloping front is, the pipeline 
of the defendant company. It was exposed 
more than one-half by the sloping excava- 
tion; the defendant built a stone wall from 
the bottom to the under surface of the pipe, 
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also from the top of the pipe to the surface 
of the street; the stones of the masonry both 
in the ends and sides of the cellar entrances 
are built around the pipeline, but the whole 
is plastered and cemented, imbedding the 
pipeline and holding it rigid in the walls of 
the cellarway. 

4. The defendant was not aware of the 
existence of this pipe until it was found 
when the excavation was made. He at once 
went to the office of the plainti£F in relation 
thereto and was mformed not to proceed 
therewith unless he paid the cost of con- 
structing a new pipeline farther out in the 
street. This he declined to do; in the 
meanwhile the work was completed before 
any formal demand to desist had been given. 
The defendant did not employ unusual 
means to hasten the work so as to prevent 
the plaintiff from obtaining proper relief. 

5. The plaintiff's pipeline conveys a 
large volume of gas, and the proper perfor- 
mance of its duties to the public depends 
upon the constant and uninterrupted flow of 
said gas. 

6. The defendant's cellar-ways are an 
interference with the plaintiff's pipeline, in 
that, they render it more liable to break; 
they cause a portion of the pipeline to 
be exposed, so that in case of a break in 
the line at or near those cellar-ways the gas 
would rapidly discharge into defendant's 
building and might cause great danger to 
persons occupying the same; the plaintiff 
undergoes a greater burden in repairing and 
altering i\» pipeline by reason of the cellar- 
ways as now constructed; its pipeline as 
imbedded and held rigid in the walls of 
plaintiff's cellar entrances is liable to break 
and is dangerous in the present location if 
used to convey gas through the same. 

7. About April 1, 1906, the plaintiff 
constructed a pipeline outside and around 
defendant's cellar- ways between' the pave- 
ment and the curb connecting the same 
with the i)ipeline as formerly existing at 
each side of the plaintiff's houses, and said 
construction is now in use. This con- 
struction was for the purpose of avoid- 
ing any possible danger in permitting the 
gas to pass through the pipes as imbedded 
in defendant's cellar- ways. In constructing 
this additional line the plaintiff has not 



abandoned its right to maintain its pipeline 
as located in 1893. 
The cost of this construction is $96.41. 

CONCLUSIONS OF LAW. 

1. The plaintiff has a vested interest in 
its pipeliuiB as constructed in 1893 in Penn 
avenue in front of what is now the defend- 
ant's property, same having been made with 
municipal consent. 

2. The plaintiff was not guilty of laches 
and is entitled to an injunction decreeing 
the removal of the defendant's cellar-ways 
to the extent that the same expose or rigidly 
imbed the pipeline. 

3. But as the defendant made these 
openings on property in which he has an 
estate, the reversion being in him as an 
abutting property owner, without the knowl- 
edge of fhe close proximity of the plaintiff's 
pipeline to his building, and as these area- 
ways are necessary for entrance to his cellar, 
being authorized by special permit as well 
as by ordinance, and as the plaintiff origi- 
nally agreed to make the change which is 
now a fact, if plaintiff paid the cost thereof, 
and having liquidated its entire injury by 
the submission of the costs thereof, it is 
manifest that the equities of this case do 
not justify the enforcement of the injunction 
to which the plaintiff as a general proposi- 
tion is entitled to. 

Under the authority laid down in Provost 
V. The New Chester Watei' Company, 162 Pa. 
275, and Allegheny County Light Company v. 
Booth, 216 Pa. 564, we affirm the plaintiff's 
general right to maintain its pipeline as lo* 
cated by it in 1893, but we deny the appli- 
cation of the remedy by injunction under 
the circumstances unless the defendant will 
refuse to comply with the decree which we 
will enter. 

This decree will prqvide for the payment 
by the defendant to the pjaintiff within 
thirty days of the ccst of the new construc- 
tion of its pipeline as now located and used, 
with the costs of this proceeding, whereupon 
he may maintain the cellar entrances as now 
constructed without further interference 
from the plaintiff, except that it may, if it 
wishes, remove the old pipeline at its own 
expense and without damage to the cellar 
entrances as constructed. 

In default thereof, as stated before, an 
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injunction will be awarded directing him to 
reconstruct his cellar entrances so as in no 
wise to interfere with plaintiff's pipeline as 
originally constructed. 

For plaintiff, Reed, Smith, Shaw & Beal. 

For defendant, George H. Stengle. 



e^onvt of Common fj^Xms^ 

WASHINGTON COUNTY. 

REED V. SCHOOL DISTRICT OF 
BORO OF CALIFORNIA et al. 



Act of June 28, 1896, P. L. ^12— Injunctions. 
Collection of social building tax for school 
purposes. 

Plain iff brought a bill for an injunction against 
defendants to restrain them from levying a 
special building tax in the borough of California, 
claiming that an agreement had been entered 
into under the act of June 28, 1895, P. L. 412, 
whereby the children of the borough attended 
the public schools at the Southwestern State 
Normal School and there was no necessity for a 
separate school building. Bill dismissed. 

No. 1669 in equity. Injunction bill to 
restrain the collection of special building 
tax, etc. Adjudication. 

Opinion by McIlvaine, P. J. Filed June 
29, 1907. 

The court, from the evidence submitted at 
the hearing, finds the facts of this case to be 
as herein set out under the head of 

FACTS FOUND. 

1 . That * the real defendants are the 
school directors of the school district of the 
borough of California, in this county, and 
are the public ofiicers charged with the 
duties of providing for the education at pub- 
lic expense of the children of school age 
living within the limits of said borough, 
which number between three and four hun- 
dred. Years ago the school district owned 
a school building, but for the last thirty 
years have not owned any — the lot and 
building they previously owned having been 
sold about that long ago. 

2. The Southwestern State Normal 
School, a private corporation engaged in the 
work of educating and training those who 
expect to enter the profession of teaching in 
the public schools and which is maintained 



largely by the voluntary appropriations it* 
receives from session to session through the 
action of the legislative body of our state, is 
situated within the limits of California 
borough. 

3. Under an act of assembly, approved tlie 
28th day of June, 1895, P. L. 412, the trus- 
tees of the Southwestern State Normal 
School and the school directors of the school 
district of California borough were empow- 
ered to and did enter into a contract whereby 
what is known as **model schools," com- 
posed of the school children of California 
borough as pupils, were maintained in seven 
or eight of the roonas in the building belong- 
ing to the former, with the teachers taken 
from the same; the trustees of said South- 
western State Normal School being paid by 
the school district so much per scholar per 
month for this service and the use of its 
building. 

4. The question of the propriety of con- 
tinuing this policy arose some five or six 
years ago when the school board of the dis- 
trict concluded to and did buy a lot on 
which at some future time a school building 
should be built, and gave bonds in payment 
thereof. They also levied a special tax of 
two mills to pay these bonds, and after the 
bonds were paid they continued each year 
to levy a special tax of two mills to accu- 
mulate a fund sufficient to build a suitable 
school building on this lot and have now 
accuinulated and on hands a fund for this 
purpose amounting to about $5,000, which 
is properly secured and most of it drawing 
four per centum interest. 

6. Among the tax payers of California 
school district and among the trustees of the 
Southwestern State Normal School a differ- 
ence of opinion exists as to the expediency 
of continuing the arrangement now existing 
between the normal school and the school 
district indefinitely or of, on the other hand, 
terminating it whenever the district shall 
accumulate or can secure by issuing bonds 
enough of money to build a school house on 
the lot they have already provided. The 
board of school directors as constituted for 
the last four or five years have favored the 
plan of building a school house and of ter- 
minating the present arrangement whenever 
they have accumulated sufficient funds to 
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build this new baildiDg which they saj^ 
after having had plans and estimates made 
by competent architects, will cost $t50,000. 
6. For the school year of 1906-7 the 
school directors, pursuing the policy pro* 
viously adopted, levied a special tax of two 
mills for this special building fund, and H. 
L. Lamb, the collector, under authority of 
the school directors, being about to enforce 
the collection of this tax against the plain* 
tiff, Mrs. Sarah Reed, filed this bill to re- 
strain the collection from her of said tax. 

CONCLUSIONS OF LAW. 

1. That the school directors have power 
to levy a special tax from year to year to 
accumulate a fund sufficient to build a new 
school building when such building in their 
opinion is reasonably necessary. 

2. That whether it is necessary to buiW 
said building is a question solely within the 
discretion of the board to decide, and the 
court cannot be called upon to control this 
discretion except upon the allegation that 
the board is acting in bad faith. 

3. That the evidence in this case is not 
sufficient to show bad faith, but only reveals 
an honest difference of judgment as to which 
policy is the better, to indefinitely continue 
the present arrangement with the South- 
western State Normal School or build a new 
school house when sufficient funds are accu- 
mulated and then terminate it. 

4. That the plaintiff's bill should be 
dismissed at her costs. 

COMMENTS. 

The remedy by injunction is a valuable 
one and the propriety of invoking it to 
restrain threatened unlawful acts or 4icts 
prejudicial to the rights of individuals or 
the public cannot be questioned, but ''gov- 
ernment" by injunction is pernicious and 
should never be attempted by the courts. 
Whether a special lax shall from year to 
year be levied in the school district of Cali- 
fornia to accumulate a fund sufficient to 
build a school house, it being admitted that 
the district has near four hundred children 
of school age and has no school, house, is a 
question of governmental policy committed 
to the decision of th*e school board elected 
by the people of the district and not a ju- 
dicial question to be determined by the 
courts* We might believe that the present 



arrangemait with the Normal school is 
cheaper to the taxpayers and affords better 
facilities for the education of the children of 
the borough than will be afforded in a new 
building; but we have no authority to so 
decide, and if we had, our judgment on the 
question, other things being equal, would 
noi .likely be as near correct as those who 
are in close touch with the matter to be 
decided. 

And now, June 29, 1907, it is ordered 
that this adjudication be filed and notice of 
the filing be given the parties, and if no ex- 
ceptions be filed sec. leg. that a decree be 
prepared dismissing the bill at the plaintiff's 
costs. 

For plaintiff, Boyd and E, E. Crvmrine. 

For defendant,. Parker, Mcllvaine & (Xark, 

[Prom Harry RusieU Myera. Esq., Washington, Pa.] 



(Common Pleas, Washington County.) 



MURPHY ct al v. THE COUNTY OF 
WASHINGTON. 



Motion for new trial — Motion for judgment non 
obstante veredicto — Act of June 26, 1905^ P. 
L. SS6 — Road improvements — Assessment of 
Damages — Appeid from award of viewers. 

A was the owner of a farm through whieb the 
county of Washington improved under the act 
of June 26, 1905, P. L. 336, a township road, 
making cuta and fills, but not taking or appro- 
priating any additional land. Viewers were ap- 
pointed and assessed damages, defendant ap- 
pealed and jury awarded damages. On motion 
for new trial and judgment non obstante veredicto 
on grounds that no land was ''taken, used or 
appropriated,'' motion for judgment non obstante 
veredicto and motion for new trial overruled. 

No. 77 February Term, 1906. Trial oh 
appeal from award of viewers to assesB 
-damages under act of June 26, 1895, P. L. 
336. Motion for new trial and judg- 
ment for defendant non obstante veredicto. 

Opinion by McIlvaine, P. J. Filed June 
24, 1907. 

The plaintifis in 1905 owned a farm con- 
taining about 200 acres in this county through 
which ran a public road of the width of fifty 
feet and which was under the control of the 
supervisors of the township of Canton in 
which the farm was situated. By proper 
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proceedings under the act of Jane 26, 189&y 
P. L. 336, thifl road was on the — day 
ol — , 1905, decreed a connty road and was 
shortly thereafter permanently iraproTod by 
the county commissioners. In making the 
permanent improvement of the road the 
county commissioners bettered the grade, 
some of the higher places were cut down 
and some of the lower places were filled up. 
One of the cuts was in front of the farm 
buildings, and as the plaintifiTs claim, reo- 
d«red the access to the house and bam from 
the public road more difficult than it was 
before. 

No land of the plaintiffs was takm^ U9ed 
or appropriated in making the improTeujent 
outside the limits of the fifty feet occupied 
and used by the public as a road wb«n it 
was under the control of the township super- 
visors except as follows: First, the bridge 
over Chartiers creek on the road which was 
reconstructed by the county commissicmers 
had a i\ing-wall built which extended be- 
yond the limits of the road and covered 
about eight or ten squjEire feet of ground out- 
side its limits near the creek bank and of 
little value; second, the approach from 
the old township road to the plaintiffs' bamt 
was up a road through the barnyard tha 
was not of a uniform grade; the county com- 
missioners when they made the cut n the 
public road in front of the entrance into the 
barnyard graded the plaintiffs' road into the 
barnyard and made it of a uniform grade* 
The soil that was taken off in doing this 
grading in the barnyard was hauled and 
dumped into one of the fills in the public 
rbad« But a few loads of soil were thus 
taketu In the plaintiffs' statement no 
specific claim is made for the few feet of 
ground occupied by the end of the wing- 
wall of the bridge, and in making claim for 
the soil taken no amount is specified. The 
plaintiffs' claim for damages is evidently not 
iound in these two items; they indeed may 
h% eonsidered substantially out of the case 
aa it was tried. The substantial damage 
dono as claimed by the plaintifib was to the 
farm outside of the limits of the road and 
iherrfore their claim is not, strickly speaking, 
for damages for land '^taken, used or appro- 
priatedy" but for consequential damages for 
injuries done the land not taken^ but the 



manner in which the improvement was 
made, . th%t is, damages done as a conse- 
qu^K^ of the change of the grade of the 
road in front of the house and barn and at 
one or two of the field entrances. 

This brings us to the legal question that 
was raised and reserved at the trial and 
upon which the motions now before us must 
torn. 

The case before us is an appeal from the 
award of viewers appointed under the 5th 
section of the act of 1895, above referred to^ 
and must be within the provisions of that 
act if judgment is entered on the verdict of 
the jury. If the viewers were improvidently 
appointed and had no jurisdiction to assess 
the consequential damages sustained by the 
}daintiffs, then this court on appeal has no 
jurisdiction to enter judgment on the ver- 
dict of the jury and must grant either one 
or the other of the defendant's motions. 

The defendant's counsel contends, first, 
that the land taken out of this farm and 
occupied by the public prior to 190- for a 
road was not **taken, used or appropriated" 
by the county commissioners in 190- so as 
to entitle the plaintiffs to damago-s '*/or 
property takenyUsed or appropriated'* for the 
reason that the land had long years ago 
been taken, used and appropriated for the 
use of a public highway and that the change 
made by the legislature as to the munici- 
pality that should be responsible for the 
maintenance of the highway in no way 
oould affect the rights of the traveling pub- 
lic in that road long since laid out and that 
the plaintiffs when they bought their farm 
bought it subject to tbe rights of the public 
to a road fifty feet wide across the farm on 
the ground then occupied by the road. 

The defendant's counsel contends, second, 
that the act of 1895 does not provide for the 
appointment of viewers to assess damages 
unless land has been ^ 'taken, used or ap- 
propriated" and that nb damages can be 
assessed for injuries except those connected 
with the taking, using and appropriating of 
land, or in other words that viewers cannot 
be appointed under the provisions of the act 
of 1895 to assess consequential damages such 
as might result from the change of grade of 
a public road already laid out through a 
farm. 
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The first contention is in our opinion well 
founded and we so find and bold. The 
public road across the plamtiffs' farm when 
they bought it was for the use of the citizens 
of the commonwealth and those who were 
sojourning within its borders. It, like all 
other roads, bad been laid out by authority 
of the commonwealth. The manner of its 
being laid out and the manner of its main* 
tenance were matters that in no way affected 
the rights of the public to use the road. The 
sovereign commonwealth can open public 
roads or streets directly or it can delegate 
that power to subordinate municipalities. 
And roads whether opened by the state or a 
township or a borough or a county under 
authority delegated to them by the common- 
wealth are for the use of the public at large. 
The act of 1895 and what was done under ifr 
therefore did not curtail the rights of the 
public in the road across the plaintiff's farm, 
it only changed the management of the road 
from the township to the county and pro- 
vided for its 'permanent improvement. We 
take it therefore that so far as the land 
within the limits of the original road is con- 
cerned, the county of Washington did not 
**take, use or appropriate'' any of it in the 
sense in which those words are used in the 
act of 1895, nor was any soil, removed by 
the cuts and used in the fills, which was 
within the limits of the road, **taken, used 
or appropriated" within the meaning of the 
act of 1895. 

The second contention in our opinion is 
not well founded and we so find and hold. 

The 6th section of the act of 1895 indi- 
cates the duties of the viewers appointed 
under its provision in thfse words: **Hav- 
ing viewed the properties connected with 
and affected by the said proposed improve- 
ment, shall hear all the parties interested 
and their witnesses and having due regard 
to the advantages and disadvantages, shall 
estimate and determine the damages, if any, 
for the property taken, used or appropriated 
and to whom the same are payable" * * * 
and with their report **file a plan showing 
the properties acquired, taken, used and ap- 
propriated for the purpose aforesaid." * * * 

This section standing alone might be con- 
strued so as to sustain the contention of the 
defendant's counsel, but there are several 



other sections in the act that relate to the 
question of damages and they should be 
considered with the 6th section.- Before 
referring to them let us recall, however, the 
provision of our present state constitution 
on the question of damages where damages 
have been done by municipal and other cor- 
porations in making public improvements. 
It provides that just compensation shall be 
made whenever land is "tofcm, injured or 
destroyed.'^ Keeping this in mind, we turn 
to the third section of the act of 1895 and 
we find that the county commissioners are 
empowered to agree with the parties inter- 
ested and to pay them out of the councy 
funds for ' 'damages sustained or which 
seem likely to be sustained by reason of the 
taking^ injuring or destroying of such prop- 
erty." In the 10th section in providing for 
an appeal we find the legislature using this 
language: '*Any party whose property is 
taken, injured or destroyed may appeal from 
the report of viewers and demand a jury 
trial." 

There are two ways of construing the 
language of those two sections (the 3rd and 
10th) taken in connection with the 6th sec- 
tion. The first is that of the defendant's 
counsel, that is to make the 0th section the 
controlling one and the others subordinate 
to it and arrive at the conclusion that no 
jury can be considered by the viewers or by 
the court on an appeal except such as result 
from the taking, using or appropriating of 
land as indicated in the 6ih section and that 
this would exclude consequential injuries 
where no land is taken, used or appropri- 
ated, such as the injury to the plaintiff's 
house caused by the cut in front thereof, 
wholly within the limits of the old road. 

The other construction is to hold that the 
3rd and 10th sections are to be taken as 
giving the key to the interpretation of the 
6th section, and that the 3rd and 10th sec- 
tions clearly indicate that damages to the 
extend that they are allowed by our state 
constitution were intended by the legislature 
to be embraced in those that the viewers 
appointed under this act could assess. 

The latter construction we hold 'to be the 
correct one. 

The viewers, ''having due regard to the 
advantages and disadvantages shall estimate 
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and determine the damages, if any, for the 
property taken, used or appropriated," is 
the language of the 6th section, and taking 
the constitutional provision and the 3rd and 
10th sections, is it not a reasonable interpre- 
tation of this language to hold that it means 
that the viewers are to also consider the con- 
sequential benefits and injuries to the farm 
outside of the land taken as well as the land 
taken, used or appropriated? 

Under the authority of the case of the 
County of Chester v. /. /. Brower, 117 Pa. 
647, there can be no doubt that the county 
of Washington is within the meaning of the 
constitutional provision referred to and that 
the improvement made by the county in 
the case at bar is also within its meaning. 

The language of the constitution is: 
* 'Municipal and other corporations.* * 
invested with the privilege of taking private 
property for public use shall make just com- 
pensation for property taken, injured or de- 
stroyed by the construction or enlargement 
of their * * highways or improvementd." 

This case holds that a county comes within 
the meaning of the words, ''municipal and 
other corporations," and the consequential 
injury done to abutting property by the 
building of a high wing-wall of a bridge on 
the street on which the property abutted 
and thus raising the level of the street above 
the level of the abutting property is such 
injury as is contemplated by this constitu- 
tional provision. 

If the consequential injury done to the 
plaintiflFs' dwelling house is not included in 
the damages that the viewers appointed 
could assess, then we would have two pro- 
ceedings to ascertain the damages done 
plaintiffs' farm, and view to ascertain the 
damage done by the taking of a few feet of 
land for the wing-wall and a few loads of 
«oil taken out of the farm and placed in one 
of the fills, and after this an action on the 
case, as in Cheater County v. Brower^ supra, 
to recover the consequential damages done 
by changing the grade of the road in front 
of the dwelling house. 

We cannot think that the legislature when 
it provided a tribunal to assess the direct 
damages for Hnd actually taken intended to 
turn the land owner over to his action at 
law to recover the consequential damages he 



had suffered. They should be considered 
together and passed upon by the same 
tribunal. We therefore hold that we make 
no mistake in trying this case as we did, and 
the defendant's motion for judgment non 
obstante veredicto and his motion for a new 
trial must both be overruled. 

And now, June 24, 1907, motion for judg- 
ment non obstante veredicto and motion for 
new trial overruled. 

For plaintiff. Miller <k Miller and R. W. 
Irwin, 

For' defendant, James I Brownson, 
iFrom Harry Russell Myers, Esq., Washington, Pa.] 



®0ttvt 0f Common gleas^ 

DAUPHIN COUNTY. 

COMMONWEALTH v. ALLE- 
GHENY COUNTY. 

Fees — County treasurer's commission — Collec- 
tion of personal property tax — Acts of 18S1, 
ISiO, 1889^Art. XIV, Sec. 5, Comtitution 
of Pennsylvania. 

The treasurers of the several counties of the com- 
monwealth who are not salaried are entitled, 
under the acts of 1831, P. L. 20; 1840, P. L. 612, 
and 1889, P. L. 420, to retain for their services, 
in connection with the collection and payment 
of the tax on personal property into the state 
treasury, a commission of one per cent on the 
amount collected. 

Under Art. XIV, Sec. 6, Constitution of Pennsyl- 
vania, and the act of 1876, P. L. 13, county offi- 
cers who are salaried shall pay all fees receivable 
to the county as the property of the county, and 
such county treasurer is not entitled to retain 
commission for the collection thereof. Phila. 
v. McMichael, 208 Pa. 297. 

The case of Phila. v. McMichael, 208 Pa. 297, rec- 
ognized the validity of the proviso of the act of 
1889, P. L. 420, which authorizes the retention 
of the commission t)y the treasurer, but the effect 
of that case is that the treasurer of Philadelphia 
county was hot entitled to retain the commission 
for his own use, but received it for the use of the 
county, and the commission belonged to and was 
payable to the county of Philadelphia, and that 
the commonwealth was i^ot entitled thereto. 

No. 338. Commonwealth Docket, 1906. 
Opinion by Kunkel, P. J. Filed December 
7, 1906. 



Digitized by 



Google 



PITTSBURGH LEGAL JOURNAL. 



ImAmrl 



This is an appeal from the settlemenf of 
the audi tor-general and state treasurer against 
the county of Allegheny for tax on pejrsooal 
property for the year 1904. It was tried by 
the coui t without a jury under the provisions 
of the act of April 22, 1874. 

The facts have been agreed upon by eouii- 
sely and we find tliem to be as follows: 

FINDINGS OF FACT, 

1. The county of AUe^eny has andhftd, 
during the tax year 1904, a population in 
excess of one hundred and fifty thousand, 
and the. treasurer of the county receives a 
salary in lieu of fees, commissions and other 
emoluments under the provisions of the act 
of March 31, 1876, P. L. 13. 

2. All of the persona! property tax as- 
sessed and settled against the county for the 
tax year 1904, in. the settlement appealed 
from has been paid by the county, except 
the sum of $5,630.11, which sum is equal to 
one per centum upon the gross, amount of 
tax. 

3. Up to and until the year 1905, and 
prior to the decision in the case of Phila- 
delphm v. McMichael, 208 Pa. 297 (1904), 
it was the practice of the accounting oflScers 
to permit the deduction of the one per cen- 
tum, treasurer's commission, from the gross 
amount of personal property tax settled 
against counties having a population in 
excess of one hundred and fifty thousand 
inhabitants. 

DLSCUSSIONi. 

Section 17 of the revenue act of June 1, 
1889, P. L. 420, provides: "That the taxes 
imposed upon personal property by the first 
section of this act shall be collected by the 
several counties and cities, and on the first 
Monday of September shall pay unto the 
fitate treasurer all such sum or sums of money 
as may then have been collected, and shall 
on the second Monday of November im- 
mediately following in each year complete 
and pay unto said state treasurer the whole 
amount remaining unpaid; and, in default 
thereof, it should be the duty of the auditor- 
general to add ten per centum penalty to 
each county or city on all tAxes remaining 
unpaid on the second Monday of November 
of each year, which shall be charged in the 
duplicate against each delinquent taxpayer 
in arrears on and after said day; provided, 



that city or county Ireasuren riiaU be per* 
mitted to retain for their own use from the 
gross sum of money paid by tbem into the 
state treamiry the eommiasioo named and 
prescribed by existinf laws." 

The language of this section is plain. It 
directs that the taxes on per»Maal property 
collected by the treaatirefs of the aeveml 
counties shall be paid into the treasury of 
the state, fixes the time when the paymests 
shall be znade,and authori^ee ti^ treasurers 
of the counties to. retain for their own xm% 
from the gross sum thus coUeded and pay- 
able to th'^ state the commiadoos pceseribed 
by existing laws. 

The laws which prescribe tlie commission 
which the treasurers, shall reeeive are section 
8 of the act erf March 25, 1831, P. L. 20, 
and Election 7 of the act of June II, 18^, 
P. L. 612. The former is the original aet 
upon the subject and the latter is in substan- 
tially the same language and provides in 
part as follows: « *^ * * * and it shall also 
be the duty of the treasurer of each conntj, 
upon the settlement of his account, as afore- 
said, to pay into the treasury of the com- 
monwealth the amount received by him, 
for which he shall be allowed one per cent 
upon the amount so paid." 

Under this legislation there can be no dodbt 
that the treasurers of the sev^al comities 
of the commonwealth are entitled to retain 
for their services, in connection with the 
collection and payment of the tax gxl per- 
sonal property into the state treasury, a 
commission of one per cent on the amount 
collected; and it is conceded that until the 
refusal of the commonwealth to allow the 
commission in the present case, it has always 
been permitted to be deducted on settiements 
against counties of the first classL 

The commonwealth, however, contends 
that because it was held in the case ol Pkita- 
ddphia v. McMichad, 208 Pa. 297, that the 
treasurer, acting as he does, with respect to 
the collection of this tax, only as a comity 
officer (OtwR. v. Philadelphia Co., 157 Pa, 
531), is not entitled to the commissioai far 
his own use, the commission, therdcHre, may 
not be retained, and that the whole sun 
collected must be turned into the state 
treasury. The d^endant, on the other 
handj contends that the case referred to does 
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not reUeve the commonwealth from the pay- 
ment of the commission, but decides that it 
belongs to the county, and that, therefore, 
when the county has paid over the sum col- 
lected, less the commission, it has paid to the 
commonwealth all that is due. We are unable 
to see the force of the commonwealth's con* 
tention. Philadelphia v. McMichael was a 
proceeding on the part of the city to recover 
the commissions retained by its treasurer, 
and a recovery was sustained. The right to 
recover necessarily involved the right of the 
city to the commissions. It cannot be said 
that the city recovered because it showed 
that, under the law, the treasurer was not 
entitled to them. It could recover only on 
the theory that the commission belonged to 
it. The case, therefore, instead of support- 
ing the contention of the commonwealth, in 
our opinion, is decisive against it. It is 
clear from an examination of the case that 
ihe validity of the provision of the act of 
1889, which authorizes the retention by the 
treasurer of the commisbions, was recognized, 
but it was held that, so far as the attempt 
was made to give the commissions to the 
treasurer for his own use, it was ineffectual 
because- of the mandate contained in Art. 
XIV, Sec. 5, of the Constitution, and of the 
act of assembly of March 31, 1876, P. L. 13, 
enacted to carry the constitutional provision 
into effect, which expressly provides that all 
fees receivable by county officers who are 
salaried shall belong to the county, and shall 
be paid to the county. The effect of that 
decision is that the treasurer is not entitled 
to retain the commission for his own use, 
but receives it for the use of the county. 
How, then, can it be successfully maintained 
that the county has not the right to it? We 
are satisfied that the commissions under the 
legislation referred to and under the case of 
Philadelphia v. McMichael belong to and are 
payable to the county. 

The argument founded upon the language 
of section 16 of the act of 1889 and its 
amendment of June 1, 1891, P. L. 229, 
which provide for the division of the tax 
between the county and the state, that three- 
ionrths of the net amount of tax shall be 
returned to the counties, confirms the view 
that the commonwealth has no lawful daim 
to the whole tax. The u?e of the term net 



amount signifies that the groes smn is not to 
be paid to the state, and as no other deduc- 
tions are allowable (proviso section 3, amend- 
ment of 1891), except the commission au- 
thorized to be retained by the treasurer, it 
follows that the stacte is to receive the amount 
lessthecommission, and is, therefore, not en- 
titled to it. And this is so, whether ihe com- 
mission be retained for th^ useof the treasurer 
or for the use of the county. It is mani- 
fest that there is no provision in the law that 
the state shall have it. 

It is suggested that if the view which we 
have expressed be adopted, the distribution 
of the tax between the commonwealth and 
the respective counties (section 3, amend- 
ment of 1891) will be made^ inequitable. 
The distribution, no doubt, was made in 
contemplation of the retention by the 
ureasurers of the commission for their own 
use, yet if the provision of the act which 
gives- the commission to the treasurers for 
their own use cannot be carried out in every 
case, but has the effect of giving it to some 
of the counties and not to others, and 
thereby inequity results, the remedy must 
be found with the legislature. 

CONCLUSIONS OF LAW. 

1. We therefore conclude that the com- 
monwealth is not entitled to the gross sum 
of taxes on personal property for the year 
1904, collected by the treasurer of Allegheny 
county, but is entitled only to that sum less 
the commission of one per cent. 

2. That the county of Alleghney is entitled 
to the commission of one per cent on the 
gross sum collected, and that, as the amount 
collected, less the commission, has been pai4 
and the balance claimed upon this settler 
ment represents the commission retained, 
there is nothing further due the common- 
wealth from the county on that account 

Judgment is therefore directed to be ca- 
tered in -favor of the defendant, unlesa ex> 
ceptions be filed within the time limited by 
law. 

For plaintiff, Hampton L. Ckirson. 

For defendant F. M. Eastman and Gao; 
jy. Calvert. 

[From Paul A. Kunkle^ Esq., Hanrtolmrv, IV} 
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Oklahoma Constitution. 



The recently drafted Oklahoma Constitu- 
tion presents about the most peculiar am- 
algamation of tljeories that this country of 
constitutions can furnish. As summarized 
by one writer it includes: 

**The intiative and referendum; direct 
nomination of all officers by the people; 
prohibition of succession in State offices; 
prohibition of the sale or introduction of 
of liquor into the state; 2-cent railroal fares; 
partial women-suffrage; prohibiting owner- 
ship in any production agency of a natural 
commodity by a railroad; prohibiting cor- 
porations from more land than is absolutely 
necessary in the operation of their business; 
prohibiting corporations from dealing in real 
estate outside of incorporated cities; pro- 
hibiting the issuance of watered stock, and 
requiring the books of all corporations to be 
open for inspection at all times; provision 
for the state ownership of the segregated 
mineral lands in Indian Territory; a com* 
pulspry and separate school system; com- 
missions to deal with charities, labor and 
arbitration, insurance, railroads, agriculture, 
gas, coal, oil, and mines; defining the term 
negro; prohibiting the marriage of negroes 
with whites; and finally, providing thtt the 
constitution may be amended by a majority 
vote." The brightest gem of the entire 
cluster is the last clause which permits the 
community to smash everything to flinders 
at any time it may see fit to do so. It can- 
not be said that the legislators of Oklahoma 
are unwilling to trust their constituents. At 
all events, it opens an easy path of retfeat, 
for if objection is made later on, it can 
readily be asked **well, why don't you 
change the law?*' What's the Constitution 
between friends — in Oklahoma? 

This furnishes one of the best illustrations 
of the modern tendency to cure all evils by 
legislation. What matters it that affairs 
are left in a worse condition than they were 
in before — that it will be comparatively easy 
to observe the letter while violating the 
spirit. We are happy in our delusion that 
the moment an act is passed, the wrong is 
righted. By and by we will awake, but at 
present there are no signs of the awakening. 
— The America/a Lavryer. 



A statute fixing the time for the termina- 
tion of a term of court is held, in Texas 
Tram. & L. Co. v. Hightowcr (Tex.) C L. 
R. A. (N. S.) 1046, to refer to sun time. 



The unsupported denial of the grantor is 
held, in Ford (App. D. C.) 6 L.R. A. (N. 
S.) 442, not to be sufficient to impeach a 
deed properly signed and acknowledged. 

♦ 

Consent by a chattel mortgage that the 
property shall be taken out of the state in 
which the mortgage was given is held, in 
Jones V. North Pacific Fish & Oil Co. 
(Wash.) 6 L.R.A. (N. S.) 940, to be a 
waiver of the mortgage as against every per- 
son except the mortgagor. 



A covenant by the purchaser of the water 
rights upon a parcel of land, with the ven- 
dor, who is the owner of an adjacent lot, to 
carry and convey sufficient water to the resi- 
dence of the covenantee for the ample use 
and accommodation of such residence and 
its occupants, is held, in Atlanta, K. & N. 
R. Co. V. McKinney (Ga.) 6 L.R.A. (N.S.) 
436, to run with the land, and to bind the 
successor in title of the covenantor. 



Persons who undertake to carry on adentis- 
try business in violation of local law, under 
a charter obtained in another state, are held, 
in Mandeville v. Courtright (C. C. A., 3d 
C.) 6. L. R. A.(N. S.) 1003, to be person- 
ally liable for injury inflicted by the incom- 
petence of their employee, upon a patron 
who submits himself to treatment without 
knowing the pretended corporate character 
under which such persons are operating. 



Regulation of Commerce. The legality 
of a state railroad commission's regulation 
requiring a railroad company to stop its 
interstate mail trains at specified county 
!?eats where proper and adequate railway 
passenger facilities are otherwise afiForded ie 
questioned in Mississippi Railroad Commis- 
sion V. Illinois Cent. R. Co., 27 Supreme 
Court Reporter, 90. The court holds that 
this is virtually a regulation of interstate 
commerce, and that the ruling of the com- 
mission is unconstitutional. 
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ALLEGHENY COUNTY, 

In re Estate of DAVID S. WILSON, 
Deceased, 

WUb— Letter accompanying vnU — Precatory 
trusts — Executor — Purchase of testator^ s 
estate — Commissions — Fraud, 

Testator after making certain bequests left the bal- 
ance of his estate to W, bis brother, who was 
Doade execator. On the same day he wrote a let- 
ter to W, which was found in the box with his 
will, in which he "wishes** W to pay certain 
sums to B, which he says he feels "assured you 
(W) will try to carry out." The devise to W 
was an absolute one, and the effect of the letter, 
if carried out, would abrogate the devise and vest 
testator's estate in B instead of W. Held, that 
there was no trust condition imposed upon 
the executor by the requests of the letter and B 
was not entitled to share in testator's estate. 

The test in such a case is whether the words of the 
letter express merely the testator's wishes or 
whether they express his will; where an abso- 
lute estate is in terms given, pj-ecatory words 
which follow are treated as expressing the wish 
rather than the will. 

The fact that W treated B as the residuary legatee 
and conveyed to her part of the estate does not 
estop him from asking for a judicial interpreta- 
tion of the papers or legally bind him to turn 
over the balance of the estate to B. 

The fact that an accountant purchased from a lega- 

• tee certain personal property coming to her out 
of the estate at the appraised value and sells 
them to a third person to whom it had been 
offered, at an advance, is not of itself evidence of 
fraud or a violation of the trust relation. 

No. 76 May Term, 1907. 

Opinion by Miller, J. Filed June 28, 
1907. 

The questions are, 

(a) Whether testator's absolute devise of 
his entire estate to his brother is abrogated 



by the terms of a letter probated with his 
will requesting a different disposition which 
in effects vests his entire estate in his cousin. 
Miss Mary M. Baird; and 

(b) Whether the brother as executor 
should be surcharged with commissions on 
the ground of bad faith and fraud in the 
purchase and sale of a collection of valuable 
coins belonging to the decedent. 

THE FACTS. 

David S. Wilson, the testator, in 1876 
retired from the practice of law in Washing- 
ton county, this state, and with his brother, 
Robert K. Wilson, maintained their home 
together on an estate jointly held by them 
at Leetsdale, this county. 

He had been a widower for many years 
and had no children. Miss Baird is a niece 
of his deceased wife, and is also a second 
cousin. She made her home with the two 
brothers and became their housekeeper. 

He was possessed of a considerable estate; 
ttie account filed shows personal property of 
$101,190.15, the great bulk of which is for 
distribution. In addition he owned differ- 
erent tracts of valuable real estate. 

He died on the 19th of February, 1906, 
leaving the following will. 

"I, David S. Wilson, of Leet township in the 
county of All^heny and Commonwealth of Penn- 
sylvania, do make and publish the following as 
and for my last will and testament: 

''I direct the undivided portion of the estate of 
Maria Wilson to be distributed as though I had 
died before that testatrix, thus giving my interest 
to the other members of our family in proper pro- 
portions. 

My real estate wherever situate I devise to my 
brother, Robert K. Wilson, his heirs and assigns; 
and my personal property I bequeath to the said 
Robert K. Wilson. 

Of this will I nominate and appoint the said 
Robert K. Wilson to be the executor. 

Witness my hand and seal July 13, 1892. 

D. S. Wilson. [Seal]" 

In the box where the foregoing will was 
found, but not attached to, or connected 
with it, was the following letter: 

"My dear brother Robert: 

"Out of the estate left you by my will of this 
date I want,you to do as follows: 

"Give H. M. Dougan my law library at Wash- 
ington. 

"Let Mary M. Baird take what she desires of 
my clothes. 
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"Let John C. Wilaon have what he chooeee of 
my books and instnimentb. 

"Give Layton & Lacy each $100. 

"Give Alice & Johnny each |50. 

"Fay to Mary M. Baird as realized 40»000. 

"Then pay to Isaac W. Natchet 1000. To Geoi^ge 
B. Johnson 1000. To Sue, Jane & Ellen Baird 
each 1000. 

"Of the balance after the foregoing distribution 
keep for yourself not exceeding 10,000 and give the 
rest to Mary M. Baird. 

"I have written the will as yon find it so as to 
save all the trouble possible and feel assured yon 
will try to carry out my wishes. 

"Very Affly, 

"D. 8. Wilson, 
"July 13, 1892. 

"To R. K. Wilson, E q." 

The will and letter were duly probated 
together, and letters tsstamentary granted 
thereon March 16, 1906, to Robert K. Wil- 
son. 

The requests in the letter to the extent of 
all the smaller amounts therein named have 
been paid on checks drawn by the account* 
ant, generally to the order of Miss Baird, 
after conference with her, and $7,500 has 
been paid to her, all of which payments are 
credited in the account. 

In additio/i, the accountant by deed dated 
May 16, 1906, has conveyed to Miss Baird 
for the consideration of one dollar, dece- 
dent's undivided one-half interest in three 
tracts of land in Washington county, the 
first, located in South Strabane township, 
containing one hundred acres; the second, 
located in Chartiers township, containing 
nine acres; the third, located in Blaine 
township, containing one hundred and six- 
teen acres. 

On the same day, for the same considera- 
tion, he conveyed to her the decedent's 
undivided 13-24 interest in 696 acres of 
land in Hocking county, Ohio. On the 
same day he conveyed to her decedent's un- 
divided one-half interest in two tracts of 
land in the borough of Leetsdale, the one 
containing fifteen acres, the other one hun- 
dred and twenty-one perches, and received 
from her a deed for the title so conveyed for 
the same property, paying her- the con- 
sideration of $30,000. This latter tract is 
the homestead, jointly owned and occupied 
by the decedent and Robert K. Wilson. AH 



the deeds to Miss Baird recite that they are 
made in pursuance of the requests contained 
in testator's letter above referred to. 

The decedent was a collector, and died 
possessed of a large quantity of valuable 
coins, most of which were in his box in the 
Fort Pitt National Bank; others were scat- 
tered about in the home; they were col- 
lected and appraised at their face value of 
$5,200. 

The accountant dealt with Miss Baird as 
residuary legatee, and as to these coins told 
her they belonged to her, took her to the 
bank and had the box opened in which 
they were gathered and pointed them out 
to her; the key to the box remained in his 
possession. 

Sometime after they were appraised he 
offered to buy them from her at the appraised 
value; but shortly thereafter withdrew his 
offer. Miss Baird then in July or August, 
1906, opened correspondence in Washington, 
D. C, for the sale of these coins; but noth- 
ing was done by her in this direction, as she 
did not desire to sell them at auction, which 
seemed to be the information she obtained 
there. Then she took up the matter of 
further disposing thereof with D. Leet Oliver, 
a relative, to whom she offered them for 
$5,200; he declined to purchase; then she 
offered them to S. Hudson Chapman of 
Philadelphia at the appraised price; he ac* 
cepted her offer; she communicated this 
acceptance to the accountant, who there- 
upon purchased them from her and paid 
the appraised value thereof of $5,200. Some 
weeks later he sold this collection to Chap- 
man for $8,088; the latter by extensive ad- 
vertising, elaborate cataloguing, and as he 
states, an unexpected bidding for the coins 
at public auction, realized the sum of 115,- 
000. 

Through D. Leet Wilson, another brother, 
in behalf of Miss Baird, the attention of 
these coins had been brought to Mr. Chap- 
man, and he was asked to state the condi- 
tions upon which he would dispose of them. 
The charges indicated by Chapman were 
a fee of $500 for examination and arrange- 
ment of the coins, all expenses of catalogu- 
ing and advertising, and twenty-five per 
cent commissions. Chapman had estimated 
them worth $12,000 at public auction; 
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dedacting advertising, cataloguing and com- 
missions, the expenses above •numerated 
would have netted about $9,000 if they 
had been disposed of through his firm by 
public auction under norrbal conditions. 

In addition to the ordinary labor and 
responsibility incident to the settlement of 
this estate, the accountant and his counsel 
performed much labor in settling the dece- 
dent's account as executor of the estate of 
Eliza Shields. 

OPINION, 

The will of David S. Wilson is a formal 
instrument, declared by him to be his last 
will and testament; it clearly and concisely 
disposes of his entire estate to Robert K. 
Wilson. 

After its execution he wrote the letter, he 
so says. In it he ^ 'wants*' the devisee to 
do certain things, '*out of the estate left 
you by my will." His ''wishes" as ex- 
pressed in the letter he felt "assured you 
will try to carry out." 

There is no attempt by the testator to re- 
devise the estate already devised to his 
brother. The will concerns itself wholly 
with the disposition of the testator's estate; 
while the letter is a request that the devisee 
do certain things with the estate now made 
over to him. 

The letter is a re-affirmation of the will, 
for he says, "I have written the will as you 
find it in order to save all the trouble possi- 
ble." There is no sugg&tion that it is a 
codicil to Uie will, or is to be considered a 
part of it. The fact that it was probated 
does not make it either a will or a modifica- 
tion thereof: Wail v. FFoH, 123 Pa. 645; 
BwOaj v. T%under, 105 Pa. 173. 

Granted that its probate impresses it as a 
testamentary paper, there is no trust or con- 
dition imposed upon the executor by the 
terms of the letter; the requests or desires 
therein expressed are in precatory words; 
they are to be effected only as such through 
the agency of the original legatee, following 
the absolute gift to him, and Miss Baird 
cannot assert the condition of a trust enforce* 
able by decree: Whdm's Estate, 175 Pa 23. 

Words of trust and confidence without 
more do not create a trust, or turn the devise 
into a trust: Boyle v. Boyle, 152 Pa. 113. 
They are not sufficient prima facie to con- 



vert a devise or bequest into a trust: Pen^ 
nock's EataU, 20 Pa. 280; so in Ketter v. 
Jmks, 43 Pa. 445; Beck*$ Appeal, 46 Pa. 
527; Church v. DMrow, 52 Pa. 219; Hop- 
kins V. Olunt, 111 Pa. 287; Presbyterian 
Missions v. Oidp, 151 Pa. 469. 

"The modem rule," says Oardner on 
Wills 536, citing Pom. Eq. Jur. 1018, "i^ 
that in order that a trust may arise from the 
use of precatory words, the court must be 
satisfied from the words themselves, taken 
in connection with all the other terms of 
disposition, that the testator's intention to 
create an express trust was as full, completei 
settled and sure as though he had given the 
property to hold upon a trust declared in 
the ordinary manner." 

The test is whether the words express 
merely his wishes or whether they express 
his will; where an absolute estate is in terms 
given, precatory words which follow are so 
treated as expressing the wish rather than 
the will: Whelen*s Estate, supra. Gardner 
lays down the further general doctrine that 
where the testator makes an absolute devise, 
his intention not set forth in the will that 
the devisee should hold tbe property in trust 
for others, cannot be enforced though the 
devisee acknowledge the trust in writing and 
definies its extent 

Says Schovler on Wills 1136, "the current 
of the decisions both in England and in the 
United States indubitably shows that preca- 
tory trusts are not to be favored, nor is their 
extension to be encouraged by the courts." 
In Good V. Fichthom, 144 Pa. 287, it is said 
that "as it must unequivocally appear that 
the testator meant to limit the estate, it has 
been uniformly held that no precatory words' 
will be sufficient." There, as here, an abso- 
lute fee was given with the desire Uiat the 
devisee by will dispose of any unconsumed 
residue; it was expressed in language far 
more mandatory than we find in this letter; 
the request was held not enforeceable. To 
the same effect is the doctrine in Am. & 
Eng. Enc. of Law 1165. 

If, then, precatory words in the will itself 
fall short of constituting a trust enforceable 
at law, it is manifest that as to this letter, 
separate and distinct from the will, con- 
stituing no part of it, that there was no in- 
tent on the part of David S. Wilson that the 
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devise to his brother was in any way limited 
or subject to any claim as of right by Miss 
Baird, or anyone else. 

It is incredible that the testator, a trained 
lawyer, in the drawing of his own will, 
which is a model, wherein he devised abso- 
lutely, without limitation, his entire estate 
to his brother, should with the same hand, 
at the same time, absolutely destroy what 
he had just done, making his brother a lega- 
tee only to the extent of ten thousand dol- 
lars and conferring a fee upon Miss Baird. 
If he had intended a trust he would have 
said so; he knew what was required. If he 
had intended the letter as a codicil to his 
will, why did it concern itself only with the 
estate in Robert K. Wilson? If he had in- 
tended the letter to take the place of his will 
he would not have said therein, referring to 
his will, "out of the estate left you" I want 
you to do certain things. If he intended 
one thing by his will, and another by the 
letter in precatory language, defined not to 
be sufficient to create a trust, it was worse 
than confusing to state the will was written 
*Ho save all the trouble possible." This 
trained lawyer did not intend, by the letter, 
to devise to Miss Baird **the rest" of an 
estate already given to Robert in language 
requesting Robert to **give" it **out of the 
estate left you by my will." 

In Bowlby v. Thunder^ supra, a significant 
fact showing the intent of the testator, says 
the court, is the intervention of a blank 
page between the will and the subsequent 
precatory requests. Here is a separate pa- 
per, not attached to or connected in any way 
with the will, executed not under seal as the 
* will is, clearly showing an entirely different 
intent in the testator's mind, towit: that the 
will disposed of the estate; the letter was a 
personal memorandum for the devisee's 
consideration alone. All that the case of 
Denny v. Barton, 2 Phillimore 346, decided 
was that the letter should be probated, as 
has been done here; its construction was not 
passed upon, and the case is no authority 
for assuming that the language of the letter 
was a mandatory direction. 

It is earnestly contended that as the ac- 
countant treated Miss Baird as the residuary 
devisee, believing he was bound by the 
terms of the letter, and in pursuance thereof 



conveyed to her large interests in real estate, 
and paid her on account certain portions oif 
the residue of the estate, that he is bound 
by his own construction, citing Ha^erty v. 
Albright, 62 Pa. !274; Santee v. Sardee, 64 
Pa. 473; FoUmer's Appeal, 37 Pa. 121. We 
do not think the cases cited, or the recent 
acts of the executor^ estop him from asking 
for a judicial construction of these papers, 
or legally bind him to turn over the rest of 
the estate devised to him. 

It is not our duty to pass upon the dis- 
cretion which Robert K. Wilson has exer- 
cised. Apparently he had tried to carry out 
his brother's wishes; so far his efforts have 
resulted very beneficially to Miss Baird. 
What he may do in the future is not our 
concern. W^e are called upon to construe 
David S. Wilson's will, and the effect of the 
requests contained in his letter. We have 
no hesitancy in concluding that the will 
governs, vesting the entire estate in the de- 
visee, and that under the letter Miss Baird 
has no claim for the enforcement by decree 
of any portion thereof. 

The conclusions reached do not require 
consideration of the exceptions filed; but in 
case we are mistaken, and this estate be- 
longs to Mary M. Baird instead of to Robert 
K. Wilson, then the exceptions are perti- 
nent, and they will be briefly referred to. 

As intimated at the close of the hearing, 
the testimony is not sufficient to work a sur- 
charge of the ex&jutor for commissions; he 
has performed valuable services, for which 
and for the measure of responsibility which 
this executorship carries, the charge made 
by him of three per cent is not exorbitant. 

Nor do we think the evidence is sufficient 
to convict him of fraud or bad faith in the 
purchase and sale of the coin collection. 
The measure of duty upon a trustee is 
clearly defined and need not be elaborated 
upon. If his purchase without authority 
was obtained by fraud, it is absolutely void. 
And if there were any abuse of this trust 
relation to her, he should be chargeable 
therewith; Spencer's Appeal, 80 Pa. 317; 
Greenfield's Estate, 14 Pa. 489. 

But the weight of the testimony in this 
case does not indicate fraud, or abuse of a 
trust relationship, or concealment resorted 
to by the accountant. Miss Baird treated 
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these coins as -belonging to her, and offered 
to sell them at their appraised value to the 
accountant, to Oliver and to Chapman be- 
fore they were finally taken by the account- 
ant himself. If under the facts as they exist 
the accountant had asked for authority to 
purchase this collection at their face value, 
after notice to Miss Baird and her acquies- 
cence therein, it would have been granted; 
what would have been previously authorized 
may be subsequently ratified: Orimrn'a Ap- 
peal, 105 Pa. 375. 

This transaction shows that these parties 
met each other on equal footing. Miss 
Baird knew or was bound to know what 
best result could be obtained for this collec- 
tion; she certainly was not deceived by the 
accountant, and she had able counsel whom 
she could have consulted. If she had sold 
them to either Oliver or Chapman she could 
not come here and complain; her claim does 
not rise higher against the accountant under 
her own statement of facts. She had writ 
ten a letter accepting Chapman's offer at the 
same price she sold them to the accountant; 
she re-opened the subject with the account- 
ant long after he declined to purchase. 

The exceptions are dismissed, and a decree 
will be entered awarding the entire fund to 
Robert K. Wilson. 

For accountant, Patterson, Sterrett & Ache- 
$on. 

For respondent, WaiBon & Freeman. 



WASHINQTON COUNTY. 

DEARMIN V. DEARMIN. 

Divorce — Desertion — Act of March IS, 1815, 
6 Smith* s Laws 286. 

To entitle one to a divorce on'the grounds of deser- 
tion proof mast be made of a wilfal and ma- 
lidoos desertion and absence from the habitation 
of the other without reasonable cause for and 
during a continuous period of two years. A. 
brought an action for divorce against B. on t he 
grounds of desertion, alleging an absence without 
reasonable caose for a period of more than two 
years. B. filed an answer alleging that she ab- 
sented herself from her husband on account of 
his abuse. Divorce refused. 

No. 102 November Term, 1906. Lib^l 



in divorce alleging desertion under the act 
of March 13, 1815, 6 Smith's Laws 286. 

Opinion by Taylor, J. Filed June 28, 
1907. 

To entitle one to a divorce under the act 
of March 13, 1816, 6 Smith's Laws, 286, 
wilful and malicious desertion and absence 
from the habitation of the other without 
reasonable cause for and during a continuous 
period of two years must be shown, and to 
prove this the burden is cast upon the one 
seeking a divorce, not only to show a sepa- 
ration but to show circumstances from 
which the court can find as a fact that the 
separation was without reasonable cause. 
The witnesses testifying in this case for the 
libellant and respondent simply testified 
that the respondent left her husband about 
the time alleged in the libel; that they did 
not know why she left her husband; that 
they had been in the habit of visiting the 
home of the parties to the suit, some several 
times a week and others not so frequent, 
about the time of the alleged desertion; that 
they did not observe that the respondent 
had any reason for leaving her husband^, so 
far as they were able to discern. And the 
only statements that the husband and wife 
were not living harmoniously came from 
one or the other of the parties to the suit 
themselves, so that we are confined to the 
testimony of the libellant and respondent 
themselves as to their family troubles, there 
being little corroboration of the story of 
either sides except as they had detailed 
their respective complaints against each 
other to outsiders. 

The respondent admits leaving the habi- 
tation of her husband in Washington county, 
taking with her nearly all the household 
goods to Cambria county, where she remained 
for more than two years. The bare state- 
ment of this fact without any explanation 
would lead us to the conclusion that the 
wife deserted the husband. But this admit- 
ted fact still cast? the burden on the libellant 
in this case, who is seeking the divorce, to 
not only show this admitted separation, but 
the further essential binder the act he is 
employing for relief, circumstances from 
which the court can find as a fact that the 
separation was without reasonable cause. 

There was certainly a course of treatment 
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of the wife at the hands of her husband 
which, if believed by the court, fully justi- 
fied her in withdrawing from the household 
of her husband and absenting herself until 
such a time as she could be reasonable satis- 
fied that she could return with personal 
safety. Her testimony is to the effect that 
there *was such a course of treatment accorded 
her by her husband while she remained tiith 
him that convinced her that it was necessary 
to get her husband back among his relatives 
on account of the peculiar turn of his tem- 
perament, and upon his refusal to go at her 
request she packed up the household goods 
and moved to Cambria county, where his 
relatives lived, in the hope and expectation 
that he would soon follow her. She further 
testifies that during the two years in which 
the libellant claims a desertion she wrote 
him frequent letters asking him to come to 
Cambria county, in which she stated she had 
not deserted him. The libeUant before the 
commissioner admitted to receiving letters 
from his wife during the two years which he 
did not answer, but denied their contents 
as stated by the respondent. He was called 
upon twice in a formal way during the 
pendency of this proceeding to produce those 
letters and refused to do so, leaving the in- 
ference of fact to be drawn from the wife's 
statement and his conduct with regard to 
these letters to be as stated by the wife. And, 
further, it is not denied by the libellant that 
on two occasions after the separation she 
returned to his residence in Washington 
county and besought him to admit her, and 
on one of these occasions he forcibly ejected 
her from the house and refused to permit 
her to return. 

Before she left him when she would be call- 
ing in the eveiiing upon the neighbors she 
-would come home and find herself locked out. 
On another occasion when he would leave for 
his work in the morning he would lock her in 
the room and she would have to call for the 
neighbors to unlock the door. On another 
occasion he brought a tub up from the cellar 
and set it in the middle of the floor, heated 
water in the wash-boiler and announced 
that he was going to put her in the tub of 
water and wash her, clothes and all. At 
times he struck her and choked her with his 
fist and hand, admitting himself that on 



one occasion he took her by the neck to 
choke her. We have her« enumerated only 
a few of the indignities to her person which 
the respondent testifies she was subject to 
prior to the time of her separating from him 
and that the separation was for these indig- 
nities, and that she took up her abode among 
his people with the belief that he might 
follow her there and she would be in a safer 
place for the reason his people would use 
corrective measures that would insure her 
safety, which she could not. 

While no offspring was the result of this 
union the wife t^tifies that the relation 
existing between them from the time ci 
their marriage was the same as ussually 
follows such relation and explicitly denies 
the testimony of her husband who says that 
from the time they were married she refused 
to sustain the relation of a wife toward him 
and continued to do so up until the separa* 
tion. If his statements in this particular, 
as he testifies, were true he would have 
another ground of divorce and should have 
pursued it, if he sought to get rid of the 
respondent, rather than subject her to a 
course of indignities that he now asks us to 
believe were simply such corrective measures 
or treatment as a husband could lawfully 
administer to his wife. 

Under all the testimony in the case, with 
the meager corroboration of either of the 
parties, whether the admitted separation 
was without reasonable cause, we are unable 
to determine. We would certainly hold 
that no man should be forced to live with a 
woman who fell so far short of her marital 
duties as the libellant * charges against the 
respondent, but before he can rid himself of 
a bargain so bad of his own making he 
must show legal grounds for the dissolution 
of that relation, and a poor way to do so is 
to begin a series of indignities to the wife so 
as to force her to withdraw from hia^ house 
and home. Our conclusion of this whole 
matter is that the libellant has not shown 
such a case of wilful and malicious desertion 
and absence by the wife from his habitation 
without reasonable cause, nor has he shown 
'such circumstances, the separation being 
admitted, from which the court can find as 
a fact that the separation was without 
reasonable cause. 
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There are a nnmber of well considered 
lower court decisions on thi» point in our 
state which are worthy of notice. It is not 
enough to show by witnesses or by an 
admission that there was a separation lasting 
for two years or upwards and then leaving 
it to the court to infer that this separation 
was a wilful and malicious desertion. In 
WiiUams v. WiUiams, 1 Woodward 308, be- 
fore Judge Woodward, on a petition for a 
divorce on the ground of desertion, the wit- 
nesses testified that they did not know of 
respondent having been with her husband 
during twelve years past, and that she had 
unjustly and maliciously deserted him. A 
decree was entered on this testimony and 
afterwards vacated on the ground that it 
was not sufficient for witnesses to testify 
that the respondent had wilfully and ma* 
liciously deserted the libellant, but that the 
facta must be proved to show such desertion, 
and that it was wilful and malicious. On 
this point and to this effect is Jayne v. JaynCy 
4 Kulp 74, before Judge Rice; Detrick v. 
Detrickj 6 Kulp 164, before Judge Rice. In 
Ha89at V. HasseU, 18 Pa. Co. Ct. Repts. 269, 
Judge Noyee there said, that the ''proof to 
show desertion must be substantial and con- 
vincing, and must cover every fact necessary 
to make out the case; that it was not com- 
petent for witnesses to testify that the respon- 
dent deserted the libellant, but their testi- 
mony must be confined to the facts from 
which the inference of desertion is to be 
drawn; that tfit separation of the partieSy even 
the absence of the respondent from the home, is 
not necessarily proof of wilful and malicious 
desertion but that there must be other facts 
evincive of an intention wilfully and malici- 
ously to break off marital co-habitation 
permanently.'' 

in the present case the evidence of the 
respondent's writing letters home to her 
husband in which she stated she desired 
him to come on and live with her in the 
vicinity of his people, as she desired him to 
do when she packed up their household 
goods and left, and the taking up of her 
abode in the vicinity of his people, the two 
visits to him, after the two years had elapsed, 
offering to return to him, is evidence nega- 
tive of any inference of an intention wil- 
fully and maliciously to break off marital 



co-habitation permanently. It is true the 
admitted absence for a continuous period of 
two years is some evidence of desertion, but 
the burden does not shift in an application 
(or a divorce on the ground of desertion as 
it would in a case where a husband or a 
wife had forfeited their courtesy or dower 
interest for desertion for one year or upwards 
immediately prior to the death of one or 
the other, as provided bv the act of May 4, 
1865, P. L. 430. 

In an application for divorce on the 
ground of desertion the mere proof of sepa- 
ration for the statutory period by the 
libellant is not enough, he or she must go 
further and show circumstances from which 
the court can find as a fact that the separa- 
tion was without rtasonable cause. To 
deprive one of courtesy or dower for sepa- 
ration under an act of 1855, the showing 
of absence for a period of one year and up- 
wards raises a presumption of wilful and 
malicious desertion according to the require*^ 
ments of that act and casts the burden upon 
the respondent to show that he or she had 
reasonable and lawful - cause. Wetter v, 
Weller, 213 Pa. 265; Bealor v. Hahn, 117 Pa. 
169; Hahn v. Bealor, 132 Pa. 242. 

A deliberate and wilful neglect to pro- 
vide is equivalent to a desertion under the 
words of the act of assembly, 1855, but to 
entitle one to divorce under the act of March 
13, 1815, 6 Smith's Laws 286, as we have 
already said, a wilful and malicious deser- 
tion and absence from the habitation of the 
other without reasonable cause for and dur- 
ing the continuous period of two years must 
be shown and to prove this the burden is 
cast upon the one seeking divorce, not only 
to show a separation but to show circum- 
stances from which the court can find as a 
fact that the separation was without reason- 
able cause. 

A contest merely involving property 
rights is far different from an action in which 
an effort is made to disturb the social rela- 
tion which is one of the very foundation 
stones of organized society. And when an 
effort is made to sever this relationship, it 
is the duty of the court to require the party 
seeking the divorce to fully sustain the 
action and to show all the surrounding facts 
and circumstances at or about the time of 
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the alleged d^^ertion, bo that the court can, 
from the facts and circumstances, determine 
whether or not the respondent was guilty of 
wilful and malicious desertion without reason- 
able cause. Although this rule may bear 
hard upon libellants in certain cases where 
they are debarred from the right to testify 
because the respondent cannot be served, 
this is not such a case. Both parties ap- 
peared and testified, with their witnesses. 
There is little corroboration of the testi- 
mony of either by the witnesses for the 
respective sides, and we therefore must rely 
mainly upon the testimony of the parties 
libell^nt and respondent. And under the 
rule of law we have laid down we hold that 
the libellant has not satisfied the court, or 
from circumstances from which we can find 
it as a fact, that the separation was without 
reasonable cause. 

And now, June 28, 1907, upon a hearing 

of the whole case the libel is dismissed and 

the divorce applied for is refused at the cost 

of William B. Dearmin, the libellant. 

For libellant, Hughes & Hughes, 

For respondent, Irwin, WUey & Morgan, 

[From Harry Russell Myers, Esq., WashiDf^ton, Fa.] 



(Common Pleas, Washington County. ) 

TOWNSHIP OF SOUTH STRA- 
BANE V. PATTERSON. 



Case stated—Act of April 12, 1905, P. L. 
US— Road Taxes. 

A. tendered payment of his road taxes to the 
treasurer for the road eupervisors for South Stra- 
bane township on the valuation as shown by the 
books for the year 1906» claiming that according 
to act of April 12, 1905, P. L. 143, the levy 
should be made on the first Monday of March, 
1907. The levy was made May 4, 1907. The 
triennial assessment was the year 1907, and the 
county commissioners did not adjust the valua- 
tions in South Strabane township until May X, 
1907. That the last adjusted valuation preced- 
ing the first Monday of March, 1907, is th« valua- 
tion for the year 1906, and that on May 4, 1907, 
the supervisors should not have been controlled 
by the mandate of the law to take the then last 
adjusted valuation. 

Held, the tax should be levied and paid from the 
last adjusted valuation as made by the board of 
county commissioners sitting as a board of 
revision. 



No. — August Term, 1907. Case stated. 
Question: Interpretation of the act of April 
12. 1906, P. L. 143. 

Opinion by McIlvaine, P. J. Filed June 
26, 1907. 

The Real Estate Trust Company on May 
31, 1907, was the legally appointed treas- 
urer of the board of supervisors of South 
Strabane township in' Washington county 
and had in its hands on that day the tax 
duplicate for the tax year of 1907 for the 
purpose of receiving these taxpayers of the 
township whose names appeared thereon the 
taxes assessed against them for that year. 
The duplicate showed the name of the de- 
fendant, J. G. Patterson, and an assessment 
of four mills on his real estate situate in 
said township valued at $662,965 and a tax 
due from him of t2,652.86. He on that 
day tendered payment of the sum of 
$2,003.88 in full discharge of the charge 
against him on said duplicate. The treas- 
urer refused to receive this sum on this oon- 
dition. Clearly this tender was prima facie 
insufficient, and it will be admitted that the 
burden of showing that he should be re- 
lieved from the payment of over $600 of 
taxes assessed against him is upon him. 
How does he propose to do this? Let us 
see, taking the facts found in the nature of a 
special verdict as our guide. 

The second section of the act of April 1 2, 
1905, P. L. 143, provides '*that the road 
supervisors of each township shall meet at 
the place where the auditors of the respec- 
tive townships meet to perform their official 
duties on the first Monday of March, 1906, 
and yearly theareafter; and after having 
duly sworn * * shall organize * * * 
and appoint one person as their treasurer 
who shall not be a member thereof; and 
shall proceed immediately lo levy a road tax 
which shall not exeed ten mills on each dol- 
lar of valuation; this valuation shall be the 
last adjusted valuation for county purposes 
and which shall be furnished to said road 
supervisors by the county commissioners of 
the proper county." 

On the first day of May, 1907, the ad- 
justed valuation of 1907 of the defendant's 
real estate was placed in the hands of the 
I supervisors by the county commissioners. 
I On the fourth day of May, 1907, they made 
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the township levy of four mills, and on this 
valuation the tax against the defendant was 
computed. On its face this action of the 
supervisors appears to be regular. The de- 
fendant says no, that the computation of his 
tax should have been on '^the adjusted 
valuation of 1906," notwithstanding the 
fact that on May 4th, when the levy was 
made, that valuation was not ^'the lasc ad- 
justed valuation.'* He contends that the 
levy should have been made on the first 
Monday of March, 1907, and as at that date 
the valuation of 1906 was ''the last adjusted 
valuation;" that on May 4th the supervis- 
ors should not have been controlled by the 
mandate of the law to take the then last ad- 
justed valuation but that they should have 
gone back to the year 1906. This conten- 
tion is ingenious, but will it bear examina- 
tion? It is certainly not logical. If the 
supervisors could not legally make a levy 
on May 4th because the law. required them 
to make it on the first Monday of March, 
then they could not use the valuation ojf 
1906 any more than they could the valua- 
tion of J 907, and no taxes could be collected 
from the defendant for the year 1907. If 
the supervisors could legally levy a tax on 
May 4, 1907, there is certainly no law re- 
quiring them to make it on the adjusted 
valuation, not the last^ but the one before the 
last. The defendant, therefore, is either 
liable for the amount of taxes demanded by 
the treasurer and shown by the duplicate or 
he is not liable for any. The act of as- 
sembly does not expressly nor impliedly 
provide that the levy when made after the 
first Monday of March shall be made on the 
last adjusted valation as of dale the first Mon- 
day of Marchy nor does it provide that the 
levy shall be made on the first Monday of 
March. The act provides that the board of 
superjrisors after they have organized on the 
first Monday of March shall proceed imme- 
diately to levy a tax for the current year 
then commencing. This certainly does not 
require for the resolution fixing the levy to 
be adopted on that day. The board of 
supervisors might very properly proceed 
immediately to levy a tax on the first Mon- 
day of March and not come to an agreement 
as to the rate until the 4th of May following; 
and there is nothing in the case stated show- 
ing that the board of supervisors did not 
organize on the first Monday of March and 
on that day take up the question of the tax 
levy for the year and continue its considera- 



tion from time to time until May 4, 1907, 
when the levy was made. The legislature 
in using the word proceed inteaded to give 
time for discussion and necessary delays. 
The act does not say that the board shall 
immediately consumate the levy, or make a 
levy, but they shall proceed — start on the 
way to make a levy. Clearly the language 
here used is directory and not mandatory 
and a levy made on May 4, 1907, is presu* 
mably legal, and there is no fact or facts set 
out in the case stated to show that it was 
illegal. But more than this, we think the 
defendant has misconceived the meaning of 
the words **the last adjusted valuation.'* 
Adjustments of the valuation of real estate by 
the county commissioners as a board of re- 
vision are made not every year but every 
three years, while valuations by the assessors 
are made annually, and their returns are the 
basis of the levies made by township super- 
visors unless and until changed by the com- 
missioners. Valuations in many, many 
instances are not adjusted — they remain 
unchanged. We therefore hold that the 
proper construction of the words **thelast 
adjusted valuation*' means the last valuation 
returned by the assessor as he made it, or if 
there is an appeal from his valuation then 
the adjusted valuation made by the board of 
revision is to be taken and not that of the 
assessor. But the last valuation returned 
by the assessor for the current year (and 
not the valuation of some previous year) is 
the last valuation, and after being adjusted, 
if an appeal has been taken, is the last ad- 
justed valuation, within the meaning of the 
words as used by the legidlature. The board 
of supervisors on the first Monday of March, 
1907, could call upon the county commis- 
sioners only for the last valuation returned 
by the assessor of the township, and it was 
the duty of the commissioners to give it to 
the supervisors adjusted if it needed adjust- 
ment. They could not substitute the valua- 
tion of some previous year which had been 
adjusted some previous year. They were 
bound to furnish what the law required 
them to furnish, and the supervisors were 
either bound to wait until the revisions were 
made or take the valuations made by the 
assessor and make the levy subject to cor- 
rection when the revised valuation would 
come in. 

And now, June 26, 1907, judgment en- 
tered in favor of the plaintiff and against the 
defendant for costs and the sum of $2,652. 

For plaintiff, Hughes & Hughes. 



Digitized by 



Google 



20 



PITTSBURGH LEGAL JOURNAL. 



Mmbm-f^ 



For defendant, Boyd & E, E, Crumrine. 

iFrom Harry Russell Myers, Esq., Washington, Pa.] 



An interesting point has been decided by 
the New York Supreme Court, Appellate 
Division, First Department, in the ca«e of 
De Wolf V. Ford and Shaw, proprietors of a 
hotel. An employee of the hotel forced his 
way into Mrs. De Wolf's apartment after 
midnight, when she was in her nightrobe, 
and in the presence of her brother and a 
third person, used toward her threatening 
and insulting language, Mrs. De Wolf 
sued for damages, but the appellate Division, 
speaking by Mr. Justice Ingraham and 
affirming the lower court, held that a hotel 
proprietor is not responsible in damages be- 
cause a guest is insulted or his privacy in- 
vaded. The decision is based on Calye's 
Case, 8 Coke 32, decided about 1584, that is, 
three hundred and twenty years ago. In 
that case, which is reprinted in Smith's 
Leading Cases, it is held that the innkeeper's 
special liability is limited to movable prop- 
erty only, and does not extend to his person. 
Therefore, **if the guest be beaten in the 
inn, the innkeeper shall not answer for it; 
for the injury ought to be done to his mov- 
ables which he bringeth with him." Mr. 
Justice McLaughlin filed a strong dissenting 
opinion, which raises some nice questions as 
to the power of the common law to respond 
to changed conditions of society without the 
aid of legislation. **The law," he declares, 
**ife a progressive science, and it has been 
the boast of the members of the legal pro- 
fession that it not only keeps abreast but is 
ahead of the varying changes which are con- 
stantly being made for the comfort and im- 
provement of human society. For this rea- 
son I do not think a rule applied three hun- 
dred years ago in determining whether an 
innkeeper wasliable, considering the advance- 
ment that has since been made and the 
changes that have taken place in the mode 
of living, is decisive of the question. To 
hold that the proprietor of a hotel is liable 
if a ladies handbag be stolen from her room 
while she is a guest, but is not liable if one 
of his employes, by his direction, invades 
the privacy of her room against her protest 
when she is disrobed and in the act of retir- 
ing, and uses vile and insulting language to 
her, is to my mind abhorrent. It is but 
another way of asserting that the law is 
powerless to punish the greatest outrage. 
It is generally supposed when one, as a 
guest, is assigned to a room in a hotel that 



th'8 insures him the privacy of his home, 
as long an he pays the price charged for the 
room, conforms his conduct to the rales of 
house, and behaves himself properly. It is 
not true, as I understand the law, that the 
proprietor of a hotel or his servant has the 
right, without the consent of a guest, at any 
time to enter his room. This is not the law, 
and if it is it ought not to be, because it is 
against good morals and the general law of de- 
cency and whenever the proprietor of an inn, 
either himself or by his servants, commits 
such acts, he is liable in damages." 

The general proposition that because the 
law considers an act. A, in violation of legal 
duty and so remediable by an action for 
damages, therefore the act B, which seems 
to contemporaneous notions more outrageous 
than A, must be likewise actionable, seems 
to lie at the basis of the reasoning of the dis- 
senting opinion. This would place our com* 
mon-law rights largely at the mercy of in^ 
dividual courts and judges. It would de* 
prive them of all certainty and definiteness. 
A more conservative view was taken of an 
analogous question in Robinson v. Rochester 
Folding Box Co., 171 N. Y. 638, where the 
court, denying to a young woman any 
remedy for the unauthorized use of her por* 
trait by the defendant in advertisements, 
declared that the case was one which was 
proper for legislation — ^a suggestion which 
the legislature availed itself of in a short 
time. The '^members of the legal profes- 
sion" who boast that the law **not only 
keeps abreast but is ahead of the varying 
changes which are constantly being made for 
the comfort and improvement of human 
society," are, we fear, carried away by en- 
thusiasm for their great science. How law, 
which can only represent, and somewhat 
imperfectly at best, the needs of society 
under actual conditions, and must develop 
through experiment and adaptation to un- 
forseen needs, can anticipate those needs, 
would surely puzzle any of the boasters. It 
is as if the laws of railroads should be de- 
veloped before steam was applied to the 
movement of trains of cars, or a complete 
doctrine of trusts and monopolies should 
precede the actual evolution of industry 
through these agencies. Even Lord Coke, 
who considered the common law to be **the 
perfection of human reason," a sort of body 
of truth existing somewhere in niibibus to be 
drawn upon as exigencies should require, 
would have drawn back at such a proposi- 
tion. — Law Notes. 
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PITTSBURGH, PA., JULY 31. 1907. 

ALLEGHENY COUNTY. 

McKINNEY ct aL v, PENNSYLVA- 
NIA RAILROAD COMPANY. 

Railroads^- Private grade crossings — Abandon- 
ment by ovmer — Injunction, 

In 1850 the defendant company purchased from 
plainti&' grandfather a portion of his farm in 
what ie now the horoagh of North Braddock for 
the purpose of laying its railroad. In the follow- 
ing year the railroad was constructed and the 
grantor was permitted to keep open a private 
crossing at grade for access to his dwelling. 
In 1882 plaintiffo' father conveyed additional 
land to defendant, part of the consideration being 
the right to keep open and use a private wagon 
road across defendant's track, it being on the 
same location as the one originally allowed, and 
in pursuance thereof defendant built and main- 
tained the crossing. In JI884 by proceedings in 
the Quarter Sessions Court a public road was laid 
out and opened on the lines of the original pri- 
vate right of way and across the railroad, pur- 
suant to a petition of property owners, and 
among those petitioning appeared the name of 
plaintiifii' Either, which was signed by his son, 
who sometimes did business for him and which 
was not repudiated by him. By these proceed- 
ings the road "and crossing were made public. In 
1903 the borough, by its proper authorities, con- 
tracted with the defendant to construct a road 
underneath its tracks for public use and in con- 
sideration thereof the road opened in 1884 was 
to be vacated. This was done, whereupon plain- 
tifte filed a bill to compel the defendant to re- 
place and maintain the grade crossing. Held, 
that joining in the proceedings to make the pri- 
vate road and crossing a public one was an aban- 
donment of the private right of way. Held, 
further, that the vacation of the public road by 
agreement between the borough and the railroad 
was an abandonment of the road and crossing 
and that thereupon defendant had a right to 
close it. Bill dismissed. 

No. 922 March Term, 1907. In equity. 
Opinion by Carnahan, J., specially pre- 
siding. Filed July 12, 1907. 



The plaintifFs complain of the Pennsylva* 
nia Railroad Company that it has, without 
authority of law, closed a certain grade cross- 
ing in the borough of North Braddock. 
They claim right to it as a private crossing, 
and ask that the railroad company be com- 
pelled to replace and maintain it From 
the bill, andwer and evidence we find the 
following facts: 

FINDINGS OF FACT. 

1. The Pennsylvania Railroad Company, 
by deed from William McKinney and wife, 
bearing date of May 3, 1850, and of record 
in the office for the recording of deeds, etc., 
in and for the county of Allegheny, Penn- 
sylvania, in deed book Vol. 91, page 127, 
acquired the right to construct, maintain 
and operate, forever, its line of railroad 
through certain lands of said McKinney, 
situate within the lines of what is now the 
borough of North Braddock, in the county 
of Allegheny aforesaid. By this deed a 
grant, in fee, was made of a strip of land 
four rods in width, and of such additional 
width as might be required in the construc- 
tion and use of said road at deep cutting and 
embankments, one-half thereof on each side 
of the center line of said railroad, the grant 
extending in length through the said lands, 
according to the location by the railroad 
company. Over said strip of land the rail- 
road was built, and is now maintained and 
operate^. In said deed the grantors released 
the railroad company from all damages, by 
reason of the construction of its road, and 
and agreed to erect and maintain fences on 
their property along the line of the railroad 
on both sides thereof. 

2. Prior to said deed and prior to the 
construction of said railroad over said lands 
a roadway crossed the lands of McKinney 
and was located over the said strip of 
ground, so acquired by the railroad com- 
pany. This was a private road laid out by 
William McKinney. In the deed of William 
McKinney and wife to the railroad com- 
pany, dated May 3, 1860, no mention was 
made of this road. 

3. When the railroad was built through 
this property, about 1851, this private road 
was kept open, with the consent of the rail- 
road company, for the use of said William 
McKinney as a means of access to and egress 
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from his property, which consisted of several 
liundred acres of land. It connected with 
other roads on either side of said property. 
The Pennsylvania Railroad Company, about 
1851, constructed a crossing at grade on the 
line of said private roadway over its line of 
track on the land so purchased from Mc- 
Kinney, and maintained said crossing, at 
its own expense, continuously from the time 
of said construction until the 7th day of 
November, 1906. This crossihg has always 
•been known as **The McKinney Crossing," 
and is some four or five hundred feet east of 
Bessemer station on the line of the Penn- 
sylvania Railroad. From 1855 until No- 
vember 7, 1906, this private road and cross- 
ing were continuously used and traveled 
over by the general public. 

4. William McKinney died in July, 
1860. All of his lands, in what is now 
North Braddock borough, were devised to 
his sons, John and Robert, and by will of 
his father and deed of partition Robert be- 
came the owner in fee of the lands adjoin- 
ing the line of railroad on either side. 

5. By deed dated June 12, 1882, and of 
record in the oflSce for the recording of 
deeds, etc., of Allegheny county, in deed 
book Vol. 439, page 150, Robert McKinney 
and wife granted and conveyed in fee to the 
Pennsylvania Railroad Company a strip of 
land on the north side of the railroad, about 
one hundred feet in width, adjoining the 
land previously conveyed by William Mc- 
Kinney and wife by deed of May 3, 1850, 
and containing 5.336 acres, more or less. 
In this deed was the following language in 
reference to a wagon road and railroad 
crossing: 

"Reserving unto the said Robert McKinney, 
his heirs and assigns, forever, the right to have, 
keep, open, use and enjoy a wagon road over and 
across the Pennsylvania Railroad and the premises 
hereby conveyed to be located and described as 
follows, viz: Beginning on the southerly line of 
said railroad company's premises at the place 
where said line is intersected by a road now lo- 
cated which extends from the township road (at 
the public school house) across the said railroad 
to said Robert McKinney's stone quarry; thence 
extending from said beginning north twenty-six 
degreee east, one hundred and forty feet to a point; 
thence north thirty-five degrees west one hundred 
feet to the northerly line of the premises hereby 
conveyed. The said road crossing hereby reserved 



to be constructed by the said railroad company at 
their own expense at the grade of the said railroad 
as constructed.** 

6. By agreement in* writing, between the 
Pennsylvania Railroad Company and Rob- 
ert McKinney, dated June 12, 1882, a copy 
of which is printed with plaintiff's bill, and 
marked **exhibit A," the railroad company, 
in consideration of the aforesaid deed of 
Robert McKinney and wife, of even date 
therewith, and in view of the provi^on or 
reservation thereon, in reference to a wagon 
road and railroad crossing, covenanted and 
agreed to and with the said Robert McKin- 
ney '*to construct a road of the width of 
fifteen feet, in a good and workmanlike 
manner, of proper materials, in the location 
and of the course designated by red dotted 
lines on the plan hereto attached and made 
part thereof;" and the said Robert McKin- 
ney theireby covenanted and agreed to aceept 
the road so constructed and that such ac- 
ceptance should **be a full and ample release 
of the said party of the first part, their suc- 
cessors and assigns, from all liability by 
reason of the building of the said road." 
The road therein referred to is the road and 
crossing mentioned and provided for in the 
deed of Robert McKinney and wife of June 
12, 1882, and the road and crossing in use 
from the time the railroad was built through 
the said property. The lines are substan- 
tially the same. 

7. Pursuant to the said agreement and 
in keeping with the aforesaid so-called reser- 
vation in the deed of Robert McKinney and 
wife of June 12, 1882, the Pennsylvania 
Railroad Company, at or about June, 1882, 
reconstructed said crossing at grade, and 
continued to maintain it as aforesaid until 
November 7, 1906. 

8. In 1886, at No. 3 September Sessions, 
1884, in the Court of Quarter Sessions of 
Allegheny county, a public road was laid 
out and opened on the location of the above 
mentioned road, wholly including said road 
within its lines, and including said railroad 
crossing at grade. The width of each cross- 
ing was fifteen feet, and while there was a 
slight difference in the angles, the center 
lines of the crossings practically coincided. 
The record of this court of quarter sessions 
shows that the petition of property owners 
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for this public road was filed September 27, 
3884, and on said petition appear the names, 
''W. J. McKinney" and **Kobert McKin- 
ney," as signers thereof. The record aldo 
shows that the Pennsylvania Railroad Com- 
pany opposed the proceeding. 

9. At the hearing, June 7, 1907, Harvey 
McKinney, one of the plaintiffs in this bill, 
a son of Robert McKinney and grandson of 
William McKinney, testified on cross ex- 
amination that the name, ^ ^Robert McKin- 
ney,'/ which appears on the petition to the 
CJourt of Quarter Sessions at No. 3 Septem- 
ber Sessions, 1884, was in the handwriting 
of W. J. McKinney, who was a son of Rob- 
ert McKinney, and who is now dead. The 
witness was asked this question, and he 
gave this answer: **Q. Did your brother 
do business for your father? A. Some, 
yes.'* 

10. Robert McKinney, son of William 
McKinney, died July 14, 1887. He left 
surviving him, his wife, Catherine, and 
children, W. J. McKinney, Robert McKin- 
ney, Samuel McKinney, Catherine Ander- 
son, Eleanor McKinney, Harvey McKinney 
and Sarah McKelvy. Robert, his son, died 
September 24, 1887, and W. J. McKinney 
died August 21, 1901. Neither was married 
and neither left a will. The others are the 
present owners of the Robert McKinney 
property in North Braddock and are the 
plaintiffs in this bill. 

IJ. In November, 1903, the borough of 
North Braddock, by authority of an ordi- 
nance duly passed and approved, entered 
into a contract with the Pennsylvania Rail- 
road Company, by which the company 
agreed to construct and forever maintain 
underneath its tracks a passageway for the 
use of the public, twenty-five feet wide and 
properly arched, the same to be located at 
Dooker's Hollow street in said borough. It 
also agreed to construct a sewer in said 
passageway, underneath said arch, to con- 
nect with a sewer then under construction 
by the borough, and also to grade a connect- 
ing street. All of these improvements were 
to be made for the use of the public and at 
the cost and expense of the railroad com- 
pany. In consideration therefor, the bor- 
ough of North Braddock agreed to vacate 
352 feet of the public road or highway, laid 



out by the Quarter Sessions Court at No. 3 
September Sessions, 1884, including the 
grade crossing of said highway. 

12. The Pennsylvania Railroad Company 
made the said improvements, with the ex- 
ception of the street to be graded, at a cost 
of more than $76,000 for the stone arch 
alone, and the road or underground passage- 
way was thrown open to the public. The 
borough of North Braddock thereupon, on 
November 6, 1906, passed an ordinance va- 
cating the aiforesaid public road and grade 
crossing, as it had by contract agreed to do, 
and this ordinance was approved by the 
burgess November 7, 1906. On November 
7, 1906, the railroad company closed the 
part of the road so vacated, tore up the 
planks at 'The McKinney Crossing/' which, 
in later days, has also been called the ' 'Bes- 
semer Grade Crossing," and so barricaded 
the approaches to the tracks as to prevent 
further use of the crossing. It has remained 
closed ever since, the company refusing to 
restore and reopen it. Neither Robert Mc- 
Kinney nor his heirs ever received damages. 

13. When this crossing was first made 
there was but one railroad track. When it 
was closed there were four main tracks and 
one siding at the crossing. 

14. About 174 passenger trains and 126 
freight trains pass said crossing place daily, 
except Sunday, when the number of passing 
trains is less. 

15. The crossing was a dangerous one, 
in the sense that any grade crossing of a 
railroad with four main tracks and 300 pass- 
ing trains daily, is dangerous. It does not, 
however, appear from the evidence that this 
crossing was particularly dangerous to life 
or property, the number of accidents at it 
being small. 

16. There is located on tbe lands of 
plaintifls, north of the Pennsylvania Rail- 
road and near to the crossing, closed a^ 
aforesaid, a plant for the manufacture of 
brick and a valuable stone quarry. The 
brick plant was for about seven years prior 
to November 7, 1906, and has been continu- 
ously since said date operated by Kellar <fe 
Milligan, under a lease from the plaintiffs, 
which provides for the payment of a royalty 
of 25 cents per thousand brick manufact- 
ured. Most of the brick manufactured there 
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was hauled in wagons over **The McKinney 
Crossing" to points on the south side of the 
railroad. The closing of the crossing has 
interfered with the delivery of brick, be- 
cause, in order to reach the point at the 
south side of the crossing, it has been neces- 
sary to drive to the underground passageway 
or viaduct and return on the other side of 
the railroad. The distance from the cross- 
ing eastwardly to the viaduct is from 500 to 
550 feet, measured on the line of railroad. 
The distance by wagon road is about the 
same; and the grade from the brick plant to 
the viaduct is a descending grade. Because 
of this increased distance, but principally 
because of the bad condition of the road be- 
tween the plant and the viaduct, the de- 
livery of brick has been decreased a little 
over one load of a thousand brick per day. 
The payment of royalty has not been 
afifected. 

17. Neither the borough of North Brad- 
dock nor any of its officials ever received 
any notice from the plaintiffs that they 
claimed a private right to **The McKinney 
Crossing," except that shortly before the 
passage of the vacation ordinance of Novem- 
ber, 1906, and while it was pending, C. A. 
Anderson, husband of one of the plaintiffs, 
informed the president of council that his 
* 'wife's folks had a private right of way 
across there." The president replied that 
council had been so informed by the bor- 
ough solicitor, and that it was not the in- 
tention '*to do away with anything but the 
borough's rights in the matter." This con- 
versation took place about the time the via- 
duct was completed. 

18. Neither the Pennsylvania Railroad 
Company nor any of its officials ever re* 
ceived from any of the plaintiffs, during the 
building of the viaduct, or in fact, since the 
proceeding in the Court of Quarter Sessions 
^t No. 3 September Sessions, 1884, any 
notice of a claim by them of a private right 
to **The McKinney Crossing;" nor did the 
railroad company give any notice to them 
of its contract with the borough and the 
purpose to cbse the crossing. 

CONCLUSIONS OF LAW. 

1. The original crossing of 1851 was con- 
sented to and made by the Pennsylvania 
Railroad Company for the use of William 



McKinney. It was not a public crossing, 
nor did it become so by reason of the fact 
that the public actually used it from 1855 to 
1886. There is no evidence of intent on the 
part of the. railroad company to make it a 
public crossing. On the contrary, the eri- 
denoe indicates that it was by the mere 
sufferance of the company that the public 
traveled over it. The railroad company, 
when it made its agreement of June 12, 
1882, with Robert McKinney (exhibit A of 
plaintiffs' bill), did not treat it as a public 
crossing already established; nor did Robert 
McKinney when he made that agreement; 
nor did the public as represented by the 
signers of the petition to the Court of Quar- 
ter Sessions at No. 3 September Sessions, 
1884; nor did 'the railroad company, when 
it opposed 4he said proceeding in the Court 
of Quarter Sessions, the very purpose of 
which proceeding was to make it a public 
crossing; nor did the court itself in said 
proceeding. 

2. By the agreement of June 12, 1882, 
(exhibit A of plaintiffs' bill) in connection 
with the deed of June 12, 1882, from Robert 
McKinney and wife to the Pennsylvania 
Railroad Company, and the construction 
and continued maintenance of said crossing 
by the Pennsylvania Railroad Company, 
pursuant thereto, Robert McKinney, for 
himself, (whether also for his heirs and 
assigns, is questionable) did acquire a private 
right to said road and crossing. 

3. By the proceeding at No. 3 Septem- 
ber Sessions, 1884, in the Court of Quarter 
Sessions of Allegheny county, whereby said 
road and crossing became properly a public 
road and crossing, Robert McKinney did 
not lose his private right thereto, unless by 
some act of his in connection with said 
court proceeding, he estopped himself from 
thereafter asserting such right. 

4. The signing of Robert McKinney's 
name to the petition to the Court of Quarter 
Sessions at No. 3 September Sessions, 1884, 
by a son who did **some" business for him, 
cannot but be treated as the act of Robert 
McKinney himself, in view of the facts that 
the court so considered it, that the said road 
and crossing became a public road and 
crossing in virtue of said court proceeding, 
which was based on said petition, that Rob- 
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ert McKinney himself never repudiated it, 
although he lived more than six months 
after the order of the court making the road 
and crossing pubic property; that no one 
since, until the hearing in this case, has 
ever questioned it, and that Harvey McKin- 
ney, his son, who now testifies, simply says 
that the handwricingis not that of his father 
bnt of W. J. McKinney, who did **some" 
business for his father. 

We are of opinion that the signing of 
Robert McKinney' s name to said petition 
was acquiesced in by and should be treated 
as the act of Robert McKinney. 

5. By participating in an act, the pur- 
pose and effect of which was to increase the 
burden of the railroad company by forcing 
upon it the responsibility of a public cross- 
ing at grade instead (rf a mere private cross- 
ing at grade, Robert McKinney renounced 
and abandoned his private easement in said 
road and crossing and the same was thereby 
extinguished. There is no question of dam- 
ages or compensation. 

6. The Pennsylvania Railroad Companj 
in making its contract with the borough of 
North- Brad dock for the building of the via- 
duct and the vacation of the public road and 
crossing had good reason to rely upon the 
proceeding in the Court of Quarter Sessions 
at No. 3 September Sessions, 1884, as evi- 
dence of Robert McKinney' s abandonment 
of his private easement in said road and 
crossing; and the heirs of Robert McKinney 
should not at this late day be heard to deny 
it. 

7. The vacation of the public road and 
Bessemer grade crossing by the borough of 
North Braddock by^ ordinance of November 

6, 1906, approved by the burgess November 

7, 19Q6, was an abandonment of the road 
and crossing by the proper public authori- 
ties, and there being no private easement 
therein, the railroad company was within 
its rights when it closed the same as it did. 

8. The bill should be dismissed at the 
costs of the plaintiffs, and a decree should 
be drawn accordingly. 

For plaintiffs, John Rebman, Jr.,. and Rog- 
erSy Blakdey & Calvert, 
For defendant, Patterson^ Sterrett & Acheson. 
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WASHINGTON CO UNTY, 

VAN PELT V. VANDERSLICE. 

B^ectMmt — Paper tide — Adverse 'possession — 
Question for jury. 

No. 135 May Term, 1905. Motion for 
judgment for AelQnUejiinon obstante veredicto. 

Opinion by Taylor, J. Filed April 16, 
1907. 

This is an action of ejectment brought by 
the plaintiff against the defendant in posses- 
sion of lot No. 143 in De Hass' plan .of lots 
in West Columbia, in block No. 37 of said 
plan, containing four lots, Nos. 143, 144, 
145 and 146; the said block of lots front on 
Third street on the east, Scott alley on the 
west, Walnut street on the south and Brown 
alley on the north; each of the four lots in 
said block are 60 by 200 feet. The com- 
mon source of title is the said Charles De 
Hass. On April 10, 1815, the said Charles 
De Hass conveyed to one, Joseph Budd, lot 
No. 143, which deed of conveyance was 
recorded July 5, 1815, in the recorder's 
office, in deed book No. 1, Z page 288. 
There is no evidence in the case that the 
said Joseph Budd ever entered into posses- 
sion. In 1826 the husband of Hannah 
Budd, at No. 39 September Term of said 
year, petitioned the Orphans' Court of 
Washington county that a partition of the 
real estate of which the said Joseph Budd 
died seized some time since, consisting of 
two separate tracts of land, containing 103 
and 113 acres respectively. No* mention or 
reference to said lot No. 143, in suit, is 
made in said petition, and from tbe date of 
the deed to said Joseph Budd for said lot 
from Hass in 1815 to the date of the deed of 
Hester Winnett, who was a daughter of 
Joseph Budd, April 5, 1901, to Charles F. 
Reed, for said Jot No. 143» in suit, an4 by 
deed from said Reed and wife to George 
Vanderslice, the defendant in this suit, is 
there any evidence in the case that any of 
the heirs of the said Joseph Budd, in whom 
Hass put the paper title to said lot No. 143 
in the year 1815, ever was in possession of 
said lot, or anyone into or from them, or 
claimed to own it or any interest in it or 
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exercised any act of owneiship over it, 
though the said Hester Winnett, a daughter, 
is shown to have lived all the intervening 
years and still resides in an adjoining town- 
ship to said lot. Under this deed to this lot 
from Reed and wife in 1901 the defendant 
went immediately into possession of the 
same and erected a small store-room, build- 
ing thereon; the plaintiff, Van Pelt, who 
had acquired a title to same lot thrQUgh and 
by quit-claim deed from one, W. G. Hug- 
gins, dated July 29, 1901, finding Vander- 
slice in possession went upon the premises 
with a force of men and forcibly removed 
Vanderslice's store building from it and took 
possession, which resulted in Vanderslice 
instituting an action of trespass against Van 
Pelt and his men, and a verdict, after trial, 
in favor of Vanderslice for damages to his 
building, etc. , which judgment was aflSrmed 
by the Superior Court at No. 67 April Term, 
1904, of said court. 

On April 1, 1905, the present action of 
ejectment was begun by the said Van Pelt 
against the said Vanderslice in possession to 
recover possession and title to said lot of 
ground No. 143, averring that the same was 
in him and not in the said Vanderslice. 

The paper title relied upon by the plain- 
tiff at the trial consisted of the quit-claim 
deed, recorded, of W. G. Huggins to the 
said G. A. Van Pelt of date July 29, 1901, 
already referred to, and conveyed all the 
right, title, interest, property, claim and 
demand in, to and out of all those three (3) 
certain lots of ground situate in the town of 
West Columbia, etc., * * * numbered 143 
to 145 and 146 in Charles De Hass' plan, 
etc., * * * being three of the lots in said 
block No. 37, including the lot in dispute, 
with a recital in said deed that ^^the lots 
hereinbefore conveyed having been held in 
peaceable and undisturbed possession by the 
said party of the first part (Huggins) for a 
period of more than fifty years, as per affi- 
davit hereto attached, marked exhibit 'A,' 
and which is made a part hereof." On the 
same date of the quit-claim deed last above 
referred to, the said W. G. Huggins con- 
veyed by deed of general warranty to said 
G. A. Van Pelt lot No. 144 in said block 37 
of De Hass' plan, which is bounded on the 
north by lot No.^ 143 in dispute, and a re- 



cital in said deed for lot No. 144 is **the lot 
hereinbefore conveyed, being the same which 
Charles De Hass et uz. by their deed dated 
the 9th day of September, A. D. 1815, and 
recorded in the office for recording deeds, 
etc., in and for said county of Washington 
in deed book — page — granted and con- 
veyed to L. Huggins, and the said L. Hug- 
gins, deceased, on or about the — day of — ,• 
A. D. 1829, leaving to survive him as his 
only heir at law, W. G. Huggins, the party 
of the first part hereto." The evidence is 
that L. Huggins was the father of the said 
W. G. Huggins, who went into possession 
of lot No. 144, upon which was erected a 
dwelling house, and resided there with his 
family until his death in 1829, when said 
W. G. Huggins was a small boy, who moved 
shortly after the death of his father, with 
his widowed mother, to Ohio, where they 
lived for some years, and finally, after the 
death of his mother and when Huggins was 
a young man, moved back to Allen township 
in Washington county along the Mononga- 
hela river, not far from these four lots in 
West Columbia, which he deeded to the 
plaintiff in this suit, and claimed and took 
possession of, through tenants of his, to 
whom he had from time to time leased the 
same, received rent therefor and paid taxes 
assessed thereon. 

It is conceded by the defendant in this 
action that W. G. Huggins did inherit lot 
No. 144, on which the house was erected, 
and that De Hass deeded the same to his 
father, Lawrence Huggins, but they deny 
that W. G. Huggins ever acquired title to 
lot No. 143 which adjoined the Huggins lot. 
No. 144, on the south, W. G. Huggins, 
the predecessor in title, as set forth in deed 
of the plaintiff for lots Nos. 143-5-6, claims 
to have acquired title thereto by adverse 
possession for more than fifty years; that 
while lot No. 144 came to him by descent 
from his father, as conceded by defendants, 
no one for that period was claiming to be 
the owner or was in possession of lots Nos. 
143-5-6 but himself, and that the four lots 
were all in one enclosure surrounded by a 
fence with but the one building or dwelling 
on lot No. 144, and by the notorious, open, 
hostile, continuous and visible possession of 
the entire block No. 37 for much longer 
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than the statutory period he acquired such 
title as defeats the paper title interest de- 
rived by Vanderslice through an heir of 
Joseph Buddy to whom DeHass had deeded 
the lot No. 143 in 1815. 

We are not attempting to refer here to the 
evidence introduced at the trial by the plain- 
tiff of the acts and declarations, or other 
evidence in support of Huggin's title to the 
lot in dispute; in referring as we have to 
these deeds and claims of the respective 
parties it has been for the purpose of setting 
out and defining the issue as tried for re- 
view. To the lot in dispute plaintiff claims 
by deed from Huggins, who claims title t(» 
the disputed lot 143 by adverge possession. 
To said lot 143 defendant claims title by 
deed Uirough Reed and wife, who obtained 
it by deed from Hester Winnett, who was a 
daughter of Joseph Budd, deceased, to 
whom De Hass had conveyed it in 1815. 
It is a case of title claimed by adverse pos- 
session on the part of the plaintiff and by 
paper title on part of defendant. The ver- 
dict of the jury was for the plaintiff and was 
the upholding of the title in Huggins by 
adverse possession, as set up by plaintiff 
alone. There is no exception taken to the 
law given the jury by the court on the ques- 
tion of title by adverse post^ession what 
essentials they must find "by clear proof from 
the evidence and their co-existence. But 
we^ are asked to say that on the whole record 
the plaintiff could not recover, and the main 
reason advanced in support of this motion, 
when the case was argued and also argued 
to the jury, is, that W. G. Huggins never 
claimed to own lot No. 143, the one in dis- 
pute; and while this witness, who was very 
old and senile, did get somewhat confused 
on the witness stand at. the trial of the tres- 
pass case and died before the ejectment was 
tried and portions of his testimony by con- 
sent were read in the latter trial from the 
stenographer's notes as printed out, and 
perhaps did make such an answer to a ques- 
tion asked him by counsel upon cross-ex- 
amination, we have him detailing the cir- 
cumstances concerning all these lots, and 
the fact that he conveyed all three of the 
ones he claimed to own by adverse posses- 
sion, Nos. 143-5-6, to the plaintiff, Van 
Pelt, in 1901, reciting in his deed that he 



held them by peaceable, undisturbed pos- 
session for more than fifty years, a fact, or 
item %l evidence which counsel for defense 
may have overlooked when he laid so much 
stress upon one part of Huggin's testimony, 
claiming that Huggins himself never claimed 
to own lot No. 143. 

The issue was so clearly defined and clean 
cut in the arguments of counsel to the jury 
and we tried in our charge not to obscure it 
as they made it, that the fact that no one 
denied W. G. Huggins owned lot No. 144, 
the jury must not be misled by the evidence 
of acts of his tenants while living in the 
house on lot 144, not authorized by Hug- 
gins, or claimed by him or them as showing 
any title to other lots than No. 144. The 
case was a clear one of fact for the jury on 
the question of title by adverse possession. 

And now, April 15, 1907, the motion for 
judgment for the defendant non obstante 
veredicto came on to be heard on the record 
of the whole case and was argued by coun- 
sel, whereupon, upon due consideration, 
the motion is dismissed and judgment 
ordered to be entered for the plaintiff on the 
verdict of the jury on payment of the jury 
fee. 

For plaintiff, T. F. Birch, 

For defendant, IrwiUy Wiley <fc Morgan. 

[From Harry Russell Myers* Esq., Washington, Pa.] 



(Common Pleas, Washington County.) 



COMMONWEALTH ex rel. UNDER- 
WOOD V. VERNON. 



Act of March 5, 1906, P. L, 78~Election8— 
Quo warranto — CouncUmen, 

A was duly elected a councilman of the borough of 
Deemston, but failed to file hia expense account 
under act of March 6, 1906, P. L. 78, but was 
sworn in as a councilman and took his seat, he 
having filed in the office of the Court of Quarter 
Sessions his written oath, thinking he had com- 
plied with the requirements of the act of assem- 
bly. Forty-six days after the February election 
he filed with the clerk of the Quarter Sessions 
Court an amended written oath, in proper form, 
setting forth that his election expenses did not 
exceed fifty dollars, and again took the oath of 
office and acted as councilman. On quo war- 
ranto proceedings brought against him to oust 
him from office; judgment in favor of the de- 
fendant. 
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No. 4 August Term, 1907. Quo war- 
ranto. 

Opinion by McIlvaine, P. J. Filedjune 
28, 1907. 

FACTS FOUND. 

1. G. N. Vernon at the last February 
election in the borough of Deemston in this 
county was elected a member of the council 
of that borough and at the first meeting of 
the new council of the borough in March, 
1907, after having taken the required oath 
was installed into the office and since that 
time to the present has continued to act as 
a member of the council of said borough. 

2. On the 4th day of March, 1907, the 
said G. N. Vernon took his oath before J. 
B. Barnard, burgess of said borough, that 
his aggregate receipts and disimbursements 
in connection with his nomination and 
election to said office on the 19th of Feb- 
ruary, 1907, did not exceed fifty dollars; 
said oath was reduced to writing and the 
jurat was signed by the said J. B. Barnard, 
but the said G. N. Vernon by mistake 
failed to sign his name thereto; said written 
oath was on the 4th day of March, 1907, 
filed in the office of the clerk of the Court of 
Quarter Sessions by the said G. N. Vernon 
then under the belief that he was fully com- 
plying with the requirements of the act of as- 
sembly approved March 5, 1906, and in 
pursuance of that belief he was afterwards, 
on the said March 4, 1907, sworn and in- 
stalled into the office of councilman as above 
set out. 

3. The defect in his written oath being 
called to his attention, G. N. Vernon on the 
6th day of April, 1907, (46 days after the 
February election) filed in the clerk's office 
an amended written oath in proper form set- 
ting forth that his election expenses did not 
exceed fifty dollars and at the next meeting 
of the borough council he again took the 
oath of office and has continued since then 
to act as councilman. 

4. No one is claiming his seat, but the 
district attorney as deputy attorney general 
has suggested that under these facts and the 
provisions of the act of March 5, 1906, mpraj 
he is illegally and without authority of law 
holding said office. 

CONCLUSIONS OF LAW. 

Generally speaking, we must presume 
that the legislature did not pass the act of 
1906 or intend it to be so interpreted as to 
thwart the will of the people. No complaint 
is found in the district attorney's information 
that G. N, Vernon was not honestly elected 



to the office of councilman or that he know- 
ingly did anything or failed to do anything 
that vitiated his title to office. So far as 
the conscience of Mr. Vernon was concerned, 
it was void of offence. He unintentionally 
omitted to sign his name to the written oath 
whice he had verbally taken and when he 
discovered his mistake he corrected it, and 
this, as we hold, complied with the spirit if 
not the letter of the law. 

To hold under the circumstances of this 
case that G. N. Vernon was never legally 
inducted into office or that he should be now 
evicted from an office which he holds 
and which no one else claims, would cer- 
tainly not only unjustly thwart the will of 
the people honestly expressed but would be 
doing a wrong to G. N. Vernon. Even grant- 
ing that the act of 1906 wherein it requires 
the oath as to election expenses to be filed 
with the clerk of the court within thirty 
days after the day of the election, is man- 
datory, we can find that in this case it was 
so filed because we must now look at it aa 
amended and that amendment will be granted 
as made nunc pro tunc. But we do not be- 
lieve that the direction of the act to file the 
oath within 30 days is mandatory, it is only 
directory; and if the man whom the people 
elected is in office and his election is con- 
ceded to be honest and he has complied 
with the requirements of the act of 1906 (in 
everything except that he has been tardy in 
his compliance) and no one is claiming his 
office, the court will not on quo warranto 
issued at the suggestion of the district at* 
torney evict such a man from office. In a 
proceeding like this, possession alone — the 
defendant being a de facto officer — is a good 
defence against a suggestion of the district 
attorney that contains no allegation of viola- 
tions of law other than those that are 
technical and which were unintentional and 
wronged neither the commonwealth nor any 
of its citizens. 

To illustrate: A person elected school 
director in Beallsville borough at the Feb* 
ruary election omits to file a return of his 
election expenses and oh the first Monday 
of June, 1907, presents himself at the meet- 
ing of the board for organization, the board 
organized without him and refused to recog- 
nize him because he has not complied with. 
the act of 1906 and so tell him. He im- 
mediately goes to the office of the clerk of 
court and for the first time files his account 
in the form required by law and returns to 
the board meeting after it is organized and 



Digitized by 



Google 



July SI, '07. 



PITTSBURGH LEGAL JOURNAL. 



29 



asks to be seated as a member thereof and 
they refuse to recognize him. Under such 
circumstances the court would not p>erhaps 
grant him relief against his own default and 
compel the board to seat him as one of its 
members; but suppose the board should seat 
him after he has complied with the act of 
1906 and after he had been seated and be- 
came an officer de facto, the court in quo war- 
ranto proceedings at the suggestion of the 
district attorney was afiked to turn him out 
of the office, it would not do so. In both 
instances it would leave the parties as it 
found them. The act of 1906 provides, how 
any violations of its various enactments 
shall be inquired into and how it shall 
be enforced, and the act must be violated 
where the purpose is to enforce it, and in 
quo warranto proceedings the court will not 
invade the province of the act of 1906 but 
will confine its inquiry to the one question 
before it, that is, **8hall the defendant be 
ousted from office?" And confining our- 
selves solely to this question, we believe it 
would be unjust both to the defendant and 
a majority of the voters of Deemston borough 
to deprive him of the office of councilman 
which he now holds and to which he was 
electid. 

And now, June 28, 1907, judgment is 
entered in favor of the defendant for costs. 

For plaintiff, McHvaine & Gark, 

For defendant, T. R Birch. 

[From Harry Russell Myert, Esq., WashlDfirton, Pa.] 



&0nvt 0f Common l^leas^ 

MERCER COUNTY. 
COMMONWEALTH v. REEHER, 



Justice of the peace — Certiorari — Criminal law. 
Jurisdiction of — Assault and battery. 

Where a defendant who had been arrested for 
aaaault and battery, insisted on having his case 
heard and determined by a justice of the peace, 
and a hearing was had, against the protest of 
connsel for the commonwealth, which resulted 
in a conviction and the imposition by the justice 
of a fine and costs, both of which were at once 
voluntarily paid by the defendant. Held, that 
such proceedings will not be reversed and the 
money refunded, on certiorari. 

No. 39 October Term, 1906. Certiorari 
to a justice of the peace. 

Opinion by Williams, P. J. Filed March 
18, 1907. 

On July 24, 1906, an information was 



made before a justice of the peace charging 
the defendant with the ofiFence of assault 
and battery. A hearing was had on July 
27, 1906, when the justice, after hearing the 
witnessesforthecommon wealth, at the request 
of counsel for the defendant and against the 
protest of council for the commonwealth, 
also heard the testimony of the witnesses for 
the defendant. 

Having heard the testimony on both sides, 
the justice assessed the defendant with a 
fine of $5 and costs, which were at once 
paid by the defendant, who was then dis- 
charged. 

On August 2, 1906, the defendant again 
appeared at the office of the justice, and 
gave notice of an appeal. On August 16, 
1906, a writ of certiorari was issued by the 
prothonotary, which was served on the 
justice by counsel for the defendant on 
August 1/, 1906, said writ being returnable. 
September 4, 1906. 

The specifications of error, five in num-' 
ber attack the jurisdiction of the justice to 
either try the defendant or to impose a fine 
or costs on him, even though the defendant 
consented to his jurisdiction. 

On October 15, 1906, counsel for the com- 
monwealth moved to quash the certiorari 
on the ground that the defendant voluntarily 
paid the fine and costs immediately after 
they were imposed upon him by the justice, 
thus wholly ending and determining the case. 
Th3 rule granted on said motion is now the 
question before the court. 

It is conceded by all concerned that 
justices of the peace have no jurisdiction to 
dispose of a case of assault and battery by 
summary conviction, as was done in this 
case, but that their jurisdiction to impose a 
fine and costs in such- cases is limited to 
those in which the defendant has either 
entered a plea of guilty or has been adjudged 
guilty on a trial by a jury of six, under the 
act of May 1, 1861, P. L. 682, extended to 
Mercer county by the act of March 30, 1864, 
P. L. 134. 

The question here, however, is the right 
of a defendant, after having insisted on hav- 
ing his case heard and determined by the 
justice, and after having voluntarily paid 
the fine and costs imposed upon him, to 
have the proceedings reversed on certiorari. 

In Com. V. Gipner, 118 Pa. 379, the 
defendant was convicted before a magistrate, 
of a violation of the act of April 22, 1794, 
commonly called the '^Sunday law,'' and 
immediatelv after his conviction, without 
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waiting for the issuing of any writ, and with- 
out threat or reque8t from the magistrate or 
any other person, paid the fine and costs. 
Three days later he obtained a writ of 
certiorari and removed the record of his con- 
viction into the common pleas for a review 
of alleged irregularities iti the record of the 
magistrate. The court reversed the judg- 
ment of the magistrate and ordered restitu- 
tion of the fine and costs. 

On writ of error, the Supreme Court held 
the record sufficient to sustain the conviction 
and reversed the court below. The opinion 
of the Supreme Court was delivered by Mr. 
Justice Williams, in which he said: 

'*The record of conviction is in substantial 
conformity to the requirements of the act of 
1794, and should have been held to be suffi- 
cient in form and substance * * * * But 
if it had been otherwise, the case was at an 
end before the certiorari issued, by the vol- 
untary payment and satisfaction of the fine 
and costs; and the common pleas had no 
authority in the premises." 

In Com, V. Shofnoskij 5 Dist. Rep. 784, the 
defendant was charged with a violation of a 
borough ordinance, and at the trial before 
the justice the witnesses for the defendant 
were not permitted to testify. A judgment of 
conviction was entered against the defendant, 
and a fine and costs imposed upon him, 
which he paid. 

On certiorari, the entry of judgment with- 
out hearing defendant's witnesses was held 
to be error, and was reversed. Judge Doty, 
of the common pleas of Westmoreland county 
in his opinion, said: **We have no power, 
however, to order restitution. The defend- 
ant voluntarily paid the fine and costs. 
* * * The certiorari was not issued until 
after the case was at an end by payment 
and satisfaction of fine and costs." Citing 
Com, V. Qipner, supra. 

It ie true that these cases were both with- 
in the jurisdiction of the justice, but no stress 
seems to have been put on that fact in the 
opinion of the court in either case. And 
while Judge Doty reversed the judgment in 
the case last cited without restitution, for 
the reason that the defendant had been 
denied the right to have his witnesses heard, 
Mr. Justice Williams in the former held 
that even although the record was defective, 
the case was at an end before the ceitiorari 
issued. 

The defendant here was not deprived of 



any rights by the justice, and while we do 
not hold that the defendant could by any 
act of his, clothe the justice with jurisdic- 
tion to hear and determine the charge against 
him by way of summary conviction, we 
think his Voluntary payment of the fine 
and costs imposed upon him put an end to 
the case, and that the certiorari subsequently 
issued was of no avail. 

We do not consider the case of Mills v. 
Com., 13 Pa. 627, cited by the learned 
counsel for the defendant, in point here. 
In that case the defendant was tried and 
convicted at an adjourned session of the 
court of quarter sessions that was without 
jurisdiction to try any case requiring the 
intervention of a jury, and it was held 
that the consent of defendant's counsel, or 
even of the defendant himself, could not 
give jurisdiction. Had the conviction in 
that case, however, been followed by a 
sentence, imposing a fine and costs on the 
defendant, and which he voluntarily paid, 
we do not apprehend that there would have 
been a reversal of the judgment on the cer- 
tiorari subsequently issued. 

We are, therefore, of the opinion that the 
contention of the learned counsel for the 
defendant is without substantial merit, and 
that the rule should be discharged. If, 
howevei, the consideration of the cases re- 
ferred to had left our mind in doubt as to 
our duty in the premises, we would be com- 
pelled to discharge the rule for the reason 
that the writ of certiorari was issued with- 
out a special allocatur first obtained from 
the court. This we think is a fatal defect. 
Com: V. Antone, 22 Super. Ct. 412; Com, v. 
Mitchell, 20 Montg. 49; Rubd v. Paint Bor- 
ough, 14 Dist. Rep. 117. 

It is true that no exception has been filed 
to this omission, but, as was said by Judge 
Audenried in Com. v. Antone, mpra, *'The 
court may of its motion, on this defect ap- 
pearing at the hearing of the exception, 
quash or dismiss the writ." It is probable 
that in a case presenting substantial merit 
and defects which the court should correct, 
in order that substantial justice may be done, 
the court could award a special allocatur, 
nunc pro tunc. It is sufficient to say, Low- 
ever, that the record here does not present 
such a case. The rule should, therefore, 
be discharged and the writ quashed. 

For commonwealth, James M, HUlle, 

For defendant, /. /. Donaldson, 

fFrom James D. Emery* Esq., Meroer, Pa.l 
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ALLEGHENY COLNTY. 



ANDERSON et al. v. DEMPSTER. 



Equity — Exchange of property — Reconveyance. 

In a bill filed to cancel cer'ain deeds and a mort- 
g^ge evidencing an exchange of property, the 
plaintiff failed to show satisfactorily any fraud, 
accident or jnistake, and also failed to show any 
offer to re-convey the property or that defendant 
coald be placed in the same position as prior to 
the transaction. Held, that the bill should be 
dismissed. 

No. 565 September Term, 1906. In 
equity. 

Opinion by Cabnahan, J., specially pre- 
siding. Filed June 29, 1907. 

The parties in this proceeding agreed to 
exchange certain pieces of real estate. Deeds 
were executed and also a bond and mortgage, 
all of which are of record in the recorder's 
office of Allegheny county. The plaintiffs 
aver that the title to certain property in the 
city of Pittsburgh was in the names of Wil- 
liam P. Anderson and Margaret V. Daub, 
but that William Anderson, the father of 
William F. Anderson and Margaret V. 
Daub, was the real owner of the same; that 
William Anderson, during the month of 
August, 1905, in company with the **de- 
fendant or his accredited agent," visited cer- 
tain property in Allegheny City, with a view 
of exchanging his property in Pittsburgh 
therefor, and that while on the ground it 
was represented to him by the * 'defendant 
or his accredited agent" that **8aid property 
fronted on Woods Run avenue, for all or 
nearly all of its length;" that he agreed 
with defendant to exchange his property in 
Pittsburgh for the said property in Alle- 
gheny City upon a basis of 112,000 for the 



Pittsburgh property and $15,000 for the 
Allegheny City property, he to give a pur- 
chase money mortgage of $3,000 on the 
Allegheny City property. That on Septem- 
ber 1, 1905, he and the defendant met at 
the office of James A. Wakefield, Esq., at- 
torney at law, Pittsburgh, for the purpose 
of passing their deeds and delivering the 
bond and* mortgage, but that at said meet- 
ing he discovered,, from the description in 
the deed of defendant to him, that the prop- 
erty in Allegheny Qty did not have the 
frontage on Woods Run Avenue that had 
been represented to him; that he thereupon 
called the attention of defendant to this dis- 
crepancy, and it was then and there agreed 
by him and defendant that the papers be 
left with Mr. Wakefield, attorney for defend- 
ant, until their differences could be adjusted; 
that the papers were then left with Mr. 
Wakefield, with the understanding that he 
was to retain them until the parties should 
adjust their differences. 

The plaintiffs aver that a deed from 
Samuel Dempster to William Anderson for 
the property in Allegheny City, and the 
mor^ge from Anderson to Dempster, were 
duly signed and acknowledged when left with 
Wakefield, but that the amount of consid- 
eration in the deed, and the amount of debt 
to be secured by the mortgage, were not 
filled in, the understanding being that these 
amounts were to be ascertained by calcula- 
tion, and afterwards, when agreed upon by 
both parties, were to be inserted in the re- 
spective papers. Plaintiffs aver that they 
were afterwards inserted by James A. Wake- 
field, or by his direction, without the knowl- 
edge or consent of Anderson, and that the 
deed and mortgage were recorded by Wake- 
field without the knowledge or consent of 
Anderson. 

The plaintiffs pray for a decree directing 
that the deed from Anderson et al. to Demp- 
ster be revoked and the property reconveyed; 
that the bond and mortgage from Anderson 
to Dempster be cancelled and the mortgage 
marked satisfied of record, and that all of 
the parties be placed as the^ stood, respect- 
ively, with reference to their properties prior 
to the transaction complained of. 

In ihe answer, specific denial of many of 
the material allegations of the bill is made. 
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It is denied that Anderson visited the prop- 
erty in Allegheny City in company with 
'•defendant or his accredited agent;" it is 
denied that defendant or any person with 
his authority represented to Anderson that 
the property **fronted on Woods Run ave- 
nue for all or nearly all its length." It is 
denied that the papers were left with James 
A. Wakefield or that he had anything to do 
with the filling in of blanks or the recording 
of the deed of Dempster to Anderson. 
On the contrary, it is averred by defend- 
ant that by writing, dated August 1, 1905, 
he agreed with William Anderson to ex- 
change said properties, the defendant to 
assume a mortgage of $7,500 and $400, 
more or less, accrued interest and taxes 
against the Pittsburgh property, and the 
plaintiff, William Anderson, to give a bond 
and mortgage for $2,500, plus $400, more or 
less, accrued interest and taxes, as above 
stated, the mortgage to cover only a part of 
the property in Allegheny City. That at 
the time of the said agreement defendant 
did not have title to the Allegheny property, 
but negotiations were then pending for the 
acquisition of it by him, audit was provided 
in the agreement, a copy of which is printed 
with the answer, that should he not acquire 
such title the agreement was to become null 
and void. That he did acquire title to said 
property shortly afterwards, and that when 
the agreement was signed, and throughout 
the transaction, there was exhibited to Wil- 
liam Anderson a survey prepared by Lippin- 
cott & McNeil showing the Allegheny prop- 
erty by metes and bounds, from which he 
had a plan of lots laid out. That at the 
meeting in September, which meeting was 
on the 8th of September, 1905, (not Sep- 
tember 1st), the exact amount owing on the 
Pittsburgh property had not, and could not, 
then be ascertained, and the parties were, 
therefore, unable to fix the amount to be 
inserted in the bond and mortgage. That 
the deed from Dempster for the Allegheny 
City property was signed and acknowledged 
and the bond and mortgage of William An- 
derson to Dempster, having also been signed 
and acknowledged, were then left with John 
A. Sharpe, who had theretofore been acting 
as an agent or representative of Anderson, 
Sharpe to ascertain the exact amount of in- 



terest and taxes due on the Pittsburgh prop- 
erty, to submit the same to Anderson and 
defendant, and upon their approval to insert 
the proper amount in the bond and mort- 
gage. The amount of consideration in the 
deed had already been written in it That 
subsequently, Sharpe, having found the 
amount of interest and taxes to be slightly 
in excess of $600, submitted the same to 
William Anderson and the defendant, and 
with the approval of each inserted the 
amount of $3,100 in the mortgage as the 
mortgage debt, being the sum of $2,500 
theretofore agreed upon, with $600 added 
thereto. It is averred by defendant that 
Sharpe, at the instance of William Ander- 
son, had the deed from Dempster to Ander- 
son recorded ; and the averment of plaintiffs 
that at this September meeting at the of&ce 
of James A. Wakefield, William Anderson 
objected to the description of the property, 
is denied. 

It is further averred by defendant that as 
a part of the transaction he assumed the 
payment of a mortgage of $7,500 against the 
Pittsburgh property, since which time he 
has paid on account of principal $3,400, to- 
gether with all accrued interest. 

The cause was heard on bill and answer. 

FINDINGS OF FACT. 

1. William Anderson, for himself and 
representing the other plaintiffs as the own- 
ers of six certain lots of ground fronting on 
Southern avenue, in the city of Pittsburgh, 
and nine certain lots of ground fronting on 
Griflin street, in the city of Pittsburgh, made 
an agreement in writing with Samuel Demp- 
ster, the defendant, by which Dempster 
agreed to convey to the plaintiffs, by deed 
in fee simple, some four acres of land, more 
or less, situate in the Fifteenth ward of the 
city of Allegheny, in consideration of which 
the plaintiffs were to deed, in fee, to Demp- 
ster all of the above mentioned lots, situate 
in the Thirty-second ward of the city of 
Pittsburgh. As a part of the agreement, 
Dempster was to assume the payment of a 
mortgage of $7,500 against the Pittsburgh 
property **and $400, more or less,*' accrued 
interest and taxes against the same. Ander- 
son was to give a bond and mortgage on the 
Allegheny City property for $2,500, plus 
*'$400, more or less," amount of accrued in- 
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terest and taxes above stated. This agreement 
bears date of August 1, 1905, and a copy of 
it marked '^exhibit B" is printed with the 
answer and made part thereof. 

2. On September 8, 1905, William An- 
derson and Samuel Dempster met at the 
office of James A. Wakefield, Esq., for the 
purpose of exchanging deeds, delivering the 
bond and mortgage and closing the transac- 
tion. That at said meeting the deed from 
plaintiffs to Dempster for the Pittsburgh 
property, duly signed and acknowledged, 
was produced (**exhibit A** in plaintiffs' 
bill); the deed from Samuel Dempster to 
William Anderson for the Allegheny City 
property ("exhibit B" in plaintiffs' bill) 
was, at that time, duly signed and acknowl- 
edged and the amount of consideration was 
written therein: the bond and mortgage 
(''exhibit C in plaintiffs' bill) of William 
Anderson to Samuel Dempster, duly signed 
and acknowledged, were produced, but the 
amount of mortgage debt was not filled in 
because the parties had not ascertained the 
exact amount of accrued interest and taxes 
which was to be added to tbe mortgage debt 
of $2,500 previously agreed upon. By agree- 
ment of both parties at this meeting the 
bond and mortgage and the deed of Demp- 
ster to Anderson were left with John A. 
Sharpe, who had been acting as the agent or 
representative of William Anderson. Sharpe 
was to ascertain the exact amount of accrued 
interest and taxes, submit it to William 
Anderson and the defendant, and upon the 
approval of both to insert the proper 
amounts in the bond and mortgage. The 
deed of plaintiffs to Dempster was left with 
Wakefield. 

3. Subsequently John A. Sharpe ascer- 
tained that the amount of accrued interest 
and taxes was slightly in excess of $600. 
He submitted this amount to William An- 
derson and to Samuel Dempster and received 
the approval of each. He thereupon in- 
serted the sum of $3,100 in the mortgage, 
as the mortgage debt, and the bond was 
filled in accordingly. 

4. John A. Sharpe, at the instance of 
William Anderson, had the deed of Demp- 
ster to Anderson recorded. The defendant, 
or his attorney, had the other deed and the 
mortgage recorded; the bond and mortgage, 



after the filling in of blanks as aforesaid; 
having been delivered by Sharpe to defend- 
ant. 

5. The defendant, having as a part of 
the transaction assumed payment of the 
$7,500 mortgage against the Pittsburgh 
property, has paid $3,400 of principal 
thereof and also accrued interest thereon. 

6. The plaintiffs have made no offer to 
reconvey the property deeded by Samuel 
Dempster to William Anderson, nor do they 
aver in their bill that any part of said prop- 
erty is still in their possession or under their 
control. 

7. The plaintiffs have made no offer to 
reimburse the defendant the amount of 
money paid by him on account of principal 
and interest of said $7,500 mortgage. 

CONCLUSIONS OF LAW. 

In view of the foregoing findings of fact, 
it is apparent that the bill of plaintiffs can- 
not be sustained. It does not appear that 
there is any reason for the interference of a 
court of equity; nor does it appear, even if 
there were merit in the plaintiffs' case, that 
the parties could be placed as they were 
prior to the transaction complained of. 

The bill should therefore be dismissed at 
the plaintiffs* costs. 

For plaintiffs, C. C. Lee and A, M, Lee. 

For defendant, Pattei'soUj Sterrett & Acheson. 



^onxt of Common gljeas^ 

WASHINGTON COUNTY. 



FOUSE V. BOROUGH OF WEST 
WASHINGTON. 



Ejectment — Municipal corporations — Motion for 
new trial — Motion for judgment non obstante 
veredicto. 

The borough of West Washington appropriated a 
lot of ground for a public street, having pur- 
chased it under an agreement believing the 
parties from whom they purchased had the legal 
title. Upon the trial it was proved that the legal 
title was in another, the plaintiff. Binding in- 
structions for the plaintiff. 

No. 102 November Term, 1905. Trial in 
ejectment. Motion for judgment non ob- 
stante vertdicto. Motion for new trial. 
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' Opinion by McIlvaine, P. J. Filed June 
24, 1907. 

The undisputed evidence in this case as 
tried shows first, that the defendant borough 
is in possession of the lot in dispute in that 
it has taken and appropriated the -eame and 
constructed thereon a street for the use of 
the traveling public; second, that at the 
time it took possession of the same one, 
George H. Smith, was holder of the legal 
title to the same; third, that at or about the 
time the borough took possession of the lot 
to open a street thereon the said George H. 
Smith in writing agreed to convey the said 
lot to George T. Walker and J. M. Fulton 
for a certain consideration, and that said 
agreement has never been fully performed 
by either party; the agreement is as follows: 

* 'Whereas, George T. Walker and J. M. 
Fulton, executors of the estate of S. Fulton, 
deceased, have taken the lot of George H. 
Smith in West Washington for the purpose 
of making a street; therefore this agreement 
witnesseth: 

*'That they, the said Walker and Fulton, 
agree to grade a lot of the same width, 30 
feet, adjoining said lot on the east so that it 
shall be of the same slope and be like the 
one taken, within the space of one month 
from the date hereof, and shall construct a 
substantial board-walk along said street and 
a like fence along said lot. Then the said 
Smith agrees to take said lot in exchange 
for the one taken, and the parties of the first 
part being at the expense of making both 
conveyances, the said deeds to be executed 
and delivered on the completion of this 
agreement as aforesaid. 

** Witness the hands and seals of the said 
firet and second parties this 27th day of 
May, 1892. (Signed) 

**J. M. Fulton. 
**George T. Walker. 
**George H. Smith." 

Fourth, that the purpose of Walker and 
Fulton was to give the lot that was to be 
conveyed to them to the borough to be dedi- 
cated to use as a street; fifth, that the bor- 
ourgh took possession with the understand- 
ing that the written agreement between 
Smith of the one part and Walker and Ful- 
ton of the other would be in good faith fully 
performed; sixth, that Walker and Fulton 



have put themselves in such a position that 
they cannot now specifically perform said 
agreement; seventh, that the street laid out 
over this lot is part of the system of streets 
of the defendant borough and could not be 
closed up without great inconvenience to the 
traveling public; eighth, that the plaintifi is 
now the owner of the legal title of the said 
George H. Smith, having purchased the 
same at sheriff's sale. 

At the trial the court, upon these undis- 
puted facts, instructed the jury to return a 
verdict for the plaintiff. Was this error? 
We still think not. The borough could 
have by ordinance condemned this lot for 
public Use as a street and taken it from the 
owners thereof by paying them such dam- 
ages as would fairly compensate them or 
they could have taken it under an agree- 
ment with the owners. They undertook to 
do this, but dealt with only those who had 
an equity in the lot under an article of agree- 
ment, forgetting that th^^ legal title was the 
superior title and that the owner thereof 
should have been consulted. In doing this 
the borough took the risk of the written 
agreement being fully carried out or of en- 
forcing its specific performance. At the 
trial no suggestion was made that a con- 
ditional verdict be taken as in an equitable 
ejectment; but it was admitted in the plain- 
tiff's opening that any judgment obtained 
by him would be under the control of the 
court and that the court would see that the 
rights of the public would not be interfered 
with if it could be avoided. Walker and 
Fulton not being parties ta this suit, no 
judgment can be entered directly affecting 
them and the plaintiff's rights can only be 
worked out through the defendant borough 
who acted on the strength of its agreement 
with Walker and Fulton. As to what 
remedy should be invoked hereafter so as to 
do justice and equity to all the parties con- 
cerned, we have no suggestions to make. 
All we can now do is to give the borough an 
opportunity to be relieved from being ejected 
from the use of the lot in dispute as a street 
and thus protect the interest of the public 
and allow the plaintiff to use his legid title 
as a means of enforcing the payment to him 
of such damages as he may be equitably 
entitled to. 
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And now, June 24, 1907, the defendant's 
motions for judgment twn obstante veredicto 
and for a new trial are overruled and judg- 
ment is entered on the verdict of the jury 
in favor of the plaintiff and against the de- 
fendant for costs and the land in dispute 
and described in the plaintiff's writ and 
statement, with stay of execution, provided 
the defendant pay the costs of suit and 
within twenty days from this date files in 
this court with the prothonotary thereof a 
bond in the penal sum of $500 with good 
and suflBcient eurety to be approved by the 
prothonotary, conditioned to pay to the 
plaintiff, as the successor in title to the 
rights and equities of George H. Smith, the 
damages that may be adjudged him in any 
legal or ^equitable proceeding for the occu- 
pancy of the lot in dispute by the defendant 
borough as one of its public streets. 
For plaintiff, R, W. Irwin, 
For defendant, James P, Eagleson. 

[From Harry Russell Myers, Esq., Washington, Pa.l 



&auvt of Common M^ms^ 

FAYETTE COUNTY, 

OHIO AND BALTIMORE SHORT 
LINE RAILWAY v. GALLA- 
GHER et al. 



Railroads — Abandonment of right of way — 
Ownership of rails. 

An abandonment by a railroad of its right of way 
does not give to the hmd-owner the right to ap- 
propriate materials of which the road is con- 
stmcted without notice to the railroad company 
to remove them. 

•No. 20 December Term, 1904'. Rule for 
judgment for defendants non obstante vere- 
dicto. 

Opinion by Reppert, P. J. Filed February 
12, 1907. 

In 1899, the defendants became theowners 
in fee of a tract of land situated in Dunbar 
township. By condemnation proceedings, 
at No. 239 June term, 1886, the plaintiff. 
company obtained a right of way across the 
tract, upon which they constructed a portion 
of a switch or siding into an adjacent coke 
works. In April, 1904, the defendants 
took up and carried away from that portion 



of the right of way crossing their land the 
rails laid thereon. The plaintiff brought 
an action of replevin. The defence is that 
the plaintiff had abondoned its right of way, 
whereby title thereto, including the rails 
laid thereon, reverted to the owner in fee. 
In support of their contention the defendants 
introduced testimony going to show that 
from a time even prior to their acquisition 
of the title the plaintiff had made no use of 
the track, had made no repairs to it, that 
its condition was such as to prevent opera- 
tion, and that some three years before the 
bringing of the present action the defendants 
had extended their fences across the tract 
and right of way. And further, that under 
the provisions of the act of March 5, 1903, 
P. L. 13, providing that if any railroad com- 
pany thereafter **for a period of six consecu- 
tive months shall omit to operate any por- 
tion or portions of its railroad, such railroad 
company shall be deemed to have abandoned, 
and shall be confined in the exercise of its 
franchises to the remaining portion or por- 
tions of its railroad," the plaintiff had for- 
feited any right it may have had to the 
rails in dispute. 

As to defendants' contention that the rails, 
being annexed to the soil, became a part of 
the realty, which, upon abandonment, re- 
verted to the owner in fee, it may be observed: 
Whether a structure is a fixture or not 
depends on the nature and character of the 
act by which it is put in place, the policy 
of the law connected with its purpose, and 
the intentions of those concerned in the act. 
Justice et al. v. Railroad Go.^ 87 Pa. 28. 

In the same case it is held that a railroad 
company taking land under condemnation 
proceedings obtains thereby an easement in 
the land condemned; that the structures at- 
tached thereto are subservient to the purpose 
of the easement; that the purpose is to build 
a railroad for public use; that in effecting 
this purpose there is no intention to dedi- 
cate the chattels entering into construction 
of the railroad to the use of the land, 
the necessity for their use being in the 
execution of the public purpose and not in 
connection with the land; that the track is 
not intended to be attached to the freehold, 
but is laid down as part of an easement 
under a franchise of the state. The con- 
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elusion to which this leads is that a railroad 
track erected on a right of way obtained by 
condemnation proceedings does not become 
a part of the realty, but that in relation to 
the freehold the materials of which it is con- 
structed retain their character as chattels. 

The title to the land included in the right 
of way over the defendants' tract cannot be 
tried in the proceedings, nor can we deter- 
mine whether, by reason of the alleged 
abandonment by the plaintiff of that por- 
tion of its road title to that portion of the 
right of way has reverted to the defendants. 

The most that we can find under the 
testimony is that some three years before 
the defendants appropriated the rails their 
fences along their boundaries had .been ex- 
tended across the right of way, thus includ- 
ing it within their lands, and that for a 
greater period the plaintiff had failed and 
neglected to operate and maintain that por- 
tion of its road. Whether these facts con- 
stitute an abandonment of the road it does 
not seem necessary to determine. In any 
event the defendant would have no greater 
rights than they would possess had the right 
of possession followed by actual possession 
reverted to them. Property may not be 
gained by the owner or one in possession of 
land simply because found upon it. Even 
if there had been an intent to abandon the 
easement held by the plaintiff such abandon- 
ment would not necessarily carry with it an 
intent to abandon the materials out of which 
the road was constructed, they not being a 
part of the realty. If title to the right of 
way had thus reverted to the defendants 
they could demand that the plaintiff should 
remove therefrom within a reasonable time 
the iron in dispute, and on failure so to do 
4,hey could remove it themselves. But we 
cannot say that they have the right to ap- 
propriate it to their own use without first 
giving such notice. 

As bearing upon the rights of the parties, 
what effect should be given to the act of 
assembly above referred to? 

The^act says that by omission of a rail- 
road company to operate any portion of its 
railroad for six c(»nsecutive months, the 
company shall be deemed to have abandoned, 
and shall not have the right to maintain 
and operate, such portion, but shall be con- 



fined in the exercise of its franchises to the 
remaining portion of its railroad. Giving 
the act its broadest signification, it can do 
no more than work a forfeiture of a railroad 
company's franchise • rights as to such por- 
tion of its road as it fails to operate for six 
consecutive months. This would result in 
the reversion of the easement to the owner 
of the land. But can we declare the for- 
feiture of franchise rights, the determina- 
tion of an easement, the reversion of a right 
of way, in this proceeding? It can only be 
by reason of such forfeiture, detemiinatioii 
or reversion that the defendants make claim 
to the rails. But, as applicable to the facts 
in this case, would an abandonment under 
the statute place the defendants in any 
better position than abandonment by a 
course of conduct such as discontinuance of 
use and operation and failure to repair, for 
such length of time as clearly evinced the 
intent? The statute does nothing more than 
fix the period of time when such conduct 
shall be deemed abandonment and thus 
work a forfeiture of franchise^ rights. In 
our judgment it does not give to the land- 
owner the right to appropriate the materials 
of which the road is constructed without 
notice to the railroad company to remove 
them. 

For the reasons above given the motion 
for judgment non obstante vdredicto is 
denied. 

And now, February 12, 1907, after con- 
sideration, the motion for judgment for the 
defendants in this case non obstante vere- 
dicto upon the question of law is overruled, 
and it is ordered and directed that judgment 
be entered for the plaintiff on the verdict 
rendered by the jury on payment of the jury 
fee. 

For plaintiff, McDonald & Qray and Tho%. 
H, Hudson, 

For defendants. A, D, Boyd. 



That a provision in a will locates land 
devised in a section where testator owned no 
land is held, in Lomax v. Lomax (111.) 6 
L.R.A. (N.S.) 942, not to admit parol evi- 
dence of a mistake in description, although 
he in fact owned land answering the de- 
scription in another section, of which he did 
not dispose in the will. 
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CottYt of CJl^ommou %\t^s gi^a* 2^ 

ALLEGHENY COUNTY, 
SMITH V, DIAMOND. 



Equity — Agency — Conveyance of reed estate — 
Evidence. 

In a bill filed to comp 1 defendant to convey the 
balance of a lot to plaintiff, it being alleged that 
defendant pnrcbaeed the lot an pliedntiff's agent 
and unknown to plaintiff only conveyed to him 
a part pf the lot, the plaintiff must prove satis- 
factorily the agency as well as the deception, and 
failing such proof the bill will be dismissed. 

No. 896 January Term, 1907. 

Opinion by Young, J. Filed June 26, 
1907. 

This was a bill filed by the plaintiff to 
compel a conveyance by the defendant to 
the plaintiff of a lot of ground in McKees- 
port in this county, upon the ground that 
defendant was agent for the plaintiff to pur- 
chase the land^ and fraudulently refused to 
convey the same to her. The plaintiff 
claims that in May, 1906, she employed the 
defendant as her agent to purchase a lot of 
ground in the city of McKeesport, fronting 
29 feet and six inches on Water street and 
extending back of the same width 140 feet 
to Mulberry alley, and that she gave to the 
defendant the sum of $1,500 to make the 
cash payment for the lot, and that the de- 
fendant subsequently caused a deed to be 
made to himself for the lot and only con- 
veyed to her by his deed a portion of the 
lot, fronting 29 feet and 6 inches on Water 
street and extending back 65 feet, instead of 
140 feet, thus retaining title to a portion of 
the lot, being 29 feet and 6 inches on Mul- 
berry alley and extending back towards 
Water street 75 feet, and that a fraud was 
perpetrated upon her by defendant, which 
she did not discover until some months 
after the deed was delivered to her, and that 



at the time she received the deed she could 
not read English, and that the deed was not 
read to her; that besides paying the $1,500 
she assumed a mortgage for $3,300 then on 
the lot, and that the defendant took from 
her at the same time a mortgage for $3,300 
to secure his purchase money, which mort- 
gage he refused to satisfy unless the plaintiff 
paid him the sum of $325, which she did 
not owe to him, and thereby compelled her 
to pay the sum of *325 thereby defrauding 
her of that sum. Every material allegation 
of the bill is denied by the answer. The 
plaintiff has not overcome this responsive 
answer by two witnesses or one witness and 
and corroborating circumstances, nor is the 
evidence produced as to the alleged frauds 
so clear, precise and indubitable as to justify 
the court in finding that the deed conveying 
the lot to plaintiff does not convey all the 
land purchased from defendant by the plain- 
tiff. For these reasons therefore the facts 
must be conceded in favor of the defendant, 
and we therefore make the following find- 
ings of fact: 

FINDINGS OF FACT. 

1. The defendant, J. Louis Diamond, 
by deed dated June 1, 1906, acknowledged 
June 13, 1906, and recorded June 23, 1906, 
and of record in deed book Vol. 1463, page 
212, had conveyed to him by Morris Good- 
man and wife a lot of ground in the First 
ward of the city of McKeesport, being part 
of lot No. 12 in the original plan of the 
town of McKeesport, and bounded and de- 
scribed as follows: Beginning on the east 
side of Water street at a point 72 feet north 
of the corner of Fourth avenue and Water 
streets; thence along Water street in a 
northerly direction a distance of 29 feet and 
6 inches; thence in an easterly direction 
parallel with Fourth street a distance of 140 
feet to Mulberry alley; thence along said 
alley in a southerly direction a distance of 
29 feet and six inches to a point; and thence 
n a westerly direction 140 feet to the place 

lof beginning, for the consideration of $4,800, 
$1,500 in cash and subject to a mortgage 
then on the land for the sum of $3,300. 

2. The defendant, by his deed dated 
June 1, 1906, acknowledged August 27, 
1906, and recorded August 31, 1906, and of 
record in deed book Vol. 1490, page 264, 
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conveyed to the plaintiff a part of said lot of 
ground described in the first finding of fact, 
namely, 29 feet and 6 inches on Water 
street by 05 feet deep, for the consideration 
of $4,800. 

On or about August 27, 1906, the plain- 
tiff executed and delivered to the defendant 
a mortgage upon the land last described, 
bearing date June J, 1906, acknowledged 
August 27, 1906, and recorded August 31, 
1906, and of record in mortgage book Vol. 
1283, page 168, for the sum of $3,300, pay- 
able in two years, and recited in the mort- 
gage that it was to secure the unpaid bal- 
ance of the purchase money. This mortgage 
was satisfied by satisfaction piece recorded 
November 21, 1906, upon the payment by 
plaintiff to defendant of the sum of $325 
then due and owing to defendant. 

4. During the month of May, 1906, the 
defendant had agreed to purchase from one, 
Morris Goodman, the lot of ground described 
ih the first finding of fact, being a lot front- 
ing 29 feet and 6 inches on Water street and 
running back of the same width 140 feet to 
Mulberry alley; and shortly thereafter the 
plaintiff negotiated with the defendant for 
the purchase of a portion of that land front- 
ing 29 feet 6 inches on Water street and 
extending back of the same width a distance 
of 65 feet for the consideration of $4,800, of 
which $1,500 was to be cash and the balance 
the assumption of the mortgage for $3,300 
then on the property. 

5. Early in June, 1906, about the time 
of her negotiations with the defendant for 
the purchase, the plaintiff paid to the de- 
fendant the sum of $800 on account of the 
purchase money and at once entered into 
possession of the land under a lease from 
the defendant, and subsequently paid the 
balance of the cash purchase money, and a 
deed was delivered by the defendant to the 
plaintiff as set out in the second finding of 
fact. 

6. At the time the plaintiff entered into 
possession of the lot the lot was measured in 
her presence, fixing the point to which her 
purchase of 65 feet would carry from Water 
street, and the plaintiff caused to be erected 
upon that line a fence separating her portion 
of the land from that portion of the lot the 
title to which still remained in the de- 
fendanant. ' 



7. The defendant did not act as agent 
for the plaintiff in the purchase of the land, 
but he having negotiated for the purchase of 
the land on his own account, was negotiat- 
ing on his own account for the sale of a 
portion of it to the plaintiff. 

8. The defendant was n >t guilty of any 
fraud in the sale of the lot to the plaintiff. 

CONCLUSION OP LAW. 

There being no suflScient evidence to 
satisfy us that the defendant acted as agent 
for the plaintiff in the purchase of the land, 
or that defendant was guilty of any fraud in 
the dale of the land to the plaintiff the bill 
must be dismissed. 

For plaintiff. Haymaker & Ftrdey, 
'For defendant, A. C. Stein. 



(Common Pleas No. 2, AU^heny Co.) 

COMMONWEALTH ex rel. CON- 
WAY V. KERR. 

Habitual drunkard — Hearing — Notice to next 
of kin. 

In an inquisition to declare a person an habitual 
drunkard notice of the hearing most be served 
on next of kin who are not parties to the peti- 
tion. In de^ult of such notice the proceedings 
will be quashed. 

No. 1126 April Term, 1907. 

Opinion by Young, J. Filed July 11, 
1907. 

This is a petition to quash the return and 
finding of the commission declaring ihe 
respondent an habitual drunkard, and to 
set aside the appointment of the East End 
Savings & Trust Company as committee of 
the person and estate of the respondent 
The original petition asking for the com- 
mission was presented to the court on 
March 18, 1907, and an order made at 
that time directing a commission to issue 
and appointing a commissioner, but no 
order was made by the court as to notice of 
the execution of the commission to the 
respondent or to any of her near relatives 
or friends. The commissioner appointed by 
the court fixed the second day of April, 
1907, for the purpose of making inquiry, 
and this notice seems to have been served 
upon the respondent on March 23rd, but 
the notice was not served upon any other 
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person, and upon April 2nd the hearing was 
adjourned until May 14th, and a ntw notice 
directed to the respondent fixing May 14th 
as the time of the inquisition was made out 
by the commissioner. This notice appears 
to have been served on Mrs. Sarah Conway, 
the mother of the respondent, and also served 
upon the respondent herself. The notice to 
Mrs. Conway, the mother of the respondent, 
is bad, because she was the petitioner and 
not such person as provided by the act of 
1836, to whom notice could be given. The 
notice to the respondent appears to have 
been served upon her on the very day of the 
inquisition. The Commissioner reports that 
due notice was given to the respondent, Sarah 
D. Conway, mother of the respondent, and 
to Jeremiah Dunlevy and Paul Dunlevy, 
uncles of the respondent. The notice to* 
Mrs. Conway was not good, as we have said, 
because she was the petitioner, and the 
notice to Jeremiah Dunlevy and Paul Dun- 
levy was not good because they are two per- 
sons who joined in an affidavit asking for 
the appointment, and are therefore not such 
persons as provided by the act of 1836, to 
whom notice could be given, because they 
must be assumed to be concerned in the ap- 
plication. The respondent sets forth in her 
petition that the notice of the inquisition 
was served upon her upon May 14th, only a 
few minutes before the bearing, and that 
it was impossible for her to appear either 
in person or by attorney. The return of 
the commissioner and jurors shows that the 
whol^ proceeding was completed on May 
14th and filled in court on May 17th. The 
record in this case shows very clearly that 
that the whole proceeding was irregular 
from the beginning. The order granting 
the inquisition and appointing the com- 
missioner should have directed notice to the 
respondent and to some near relative or 
friend not concerned in the application. 
Notice should have been given to the respon- 
dent or some person related to her not con- 
cerned in the application, at least ten days 
before the holding of the inquisition. A 
proceeding to declare a person a lunatic or 
an habitual drunkard, to deprive such a 
person of the possession of his property and 
even to some extent to deprive him of his 
personal liberty by the appointment of a 



committee of his person, is such an impor- 
tant proceeding that(jvery precaution should 
be taken to see that not only the person into 
whose sanity inquiry is being made receives 
notice but that some person not interested 
in the application should have notice in 
order that the rights of the alleged lunatic 
or habitual drunkard may be protected. 
We are satisfied from an inspection of the 
record in this case that the proceeding is so 
irregular and conducted with so little regard 
for the rights of the respondent that she 
ought not to be put to her traverse, but that 
the whole proceeding should be quashed and 
the appointment of the committee set aside. 

And now, July 11, 1907, all the pProceed- 
ings in this case are stricken down and the 
appointment of the East End Savings & 
Trust Company as committee of the person 
and estate of the respondent set aside. 

For petitioner, W, T, Tredway. 

For respondent, John E, McCaimonL 



&o\xxt uf Common "^Uvcs "^o. X^ 

ALLEGHENY COLNTY. 

MARINE V. PITTSBURGH RAIL- 
WAYS COMPANY. 



Street railways — Vehicles on track — Approach- 
ing cars — Attempt to avoid — Contributory 
negligence. 

The cartway of a public road along which plaintiff 
was living was occupied entirely by two tracks of 
a street railway. Plaintiff turned from one track 
upon the other in order to allow a car in the rear 
of his wagon, which had approached to within 
ten feet, to pass. At the time he turned there 
was a car coming toward him upon the other 
track about sixty feet distant. After the car in 
his rear had passed he pulled back upon the 
track he had left, but before he could do so his 
wagon was struck in the rear by the approaching 
car and plaintiff hurt. Held, that plaintiff could 
not recover as he should have waited until the 
approaching car had passed before pulling off 
the track for the car in the rear. 

No. 999 December Term, 1903. Motion 
to take off non-suit. 

Opinion by Swearingen, P. J. Specially 
presiding. Filed June 20, 1907. 

Plaintiff had been engaged in the fruit 
and produce business for some years prior 
to the injuries of which complaint is made 
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in this case in the borough of Duquesne, 
Allegheny county, Pennsylvania. About 
10 p. m. of July 8, 1903, he was returning 
from Pittsburgh to his place of business. 
He was driving one horse to a wagon, which 
was loaded with fruit and produce. The 
plaintiff was seated in the front of the wagon, 
driving the horse, and the man who was 
with him was seated in the rear of the wagon. 
They were properly passing along Eighth 
avenue, in the borough of West Homestead, 
near Mesta street, when the accident hap- 
pened, of which complaint is made. The 
defendant operates a double-track line of 
railway along said Eighth avenue. It is 
not a' wide street and the two tracks of 
defendant occupys almost all of the cartway 
of the street at and near the place of the 
accident. 

Whilst passing along the east bound track 
of defendant with his wagon as aforesaid 
the plaintiff was warned, by the ringing of 
the bell, of the approach of a car going east- 
wardl;^. He said that the car was about 
ten feet back of him. At the same time 
another car of the defendant was approach- 
ing on the west b(nind track, which the plain- 
tiff testified was about * 'twenty paces" ahead 
of him. When the plaintiff heard the ring- 
ing of the bell on the car at his rear he 
turned northerly from the east bound track 
and drove upon the west bound track, 
in front of the car which was approaching 
upon the latter track. The car going east- 
wardly passed the plaintiff, and, in endeavor- 
ing to go back from the west bound to the 
east bound track, the rear of his wagon was 
struck by the said car upon the west bound 
track, and he was thrown upon shaft of the 
wagon and seriously injured. 

There was no evidence as to the rate of 
speed at which these cars were running. 
There was evidence that the motorman upon 
the car which struck plaintiff's wagon was 
fastening the curtains or blinds of his car 
and was looking toward the rear of his car 
when it struck the wagon. 

Having proved the foregoing substantially, 
the defendant moved for judgment -of com- 
pulsory non-suit, on the ground that the 
evidence disclosed that plaintiff himself had 
been guilty of negligence which contributed 
to the accident This motion was granted. 



The plaintiff now moves that the judgment 
of non-Buit be taken off. 

The able argument of plaintiff's counsel 
has not convinced us that there was error 
in entering the judgment of compulsory non- 
suit The plaintiff had an equal right with 
the defendant to be upon the east bound 
track. The only difference wad that plain- 
tiff was obliged to turn out and let the east 
bound car pass, because the car could not 
turn off the track. But he was not obliged 
to turn out in face of approaching danger, 
even though the mortoman on the east 
bound car was warning him to leave that 
track. Common prudence required that be 
should have waited until the west bound car, 
which was not more than sixty feet away, 
should have passed, and then he could have 
gone upon the west bound track in safety. 
He did not do this. Instead, he drove right 
in front of the approaching west bound car, 
where he was certain ta be struck, as the 
wagon was. The wonder is that the acci- 
dent was not more serious. 

We think this act of the defendant was 
negligence, which clearly contributed to the 
accident If that is correct, of course the 
plaintiff cannot recover. 

The motion is refused. 

For plaintiff, Watterson <fc Rdd, 

Foi defendant, Burleigh, Gray & Reed. 



^ovtvt of Common |f leas^ 

WASHINGTON COUNTY. 
STURDY V. MORRISON. 



Justice of the peace — Appeal- 
Costa. 



Transeript — 



Where the appellant from a judgment of a justice 
of the peace pays the costs but that fact does not 
appear on the transcript the appeal will not be 
quashed, there being nothing in the acts of 1885 
and 1901 making the failure to note payment of 
costs on the transcript fatal to the appeal. 

No. 179 August Term, 1906. In re rule 
to quash appeal. 

Opinion bv Per Curiam. Filed April 18, 
1907. 

C. H. Sturdy sued J. R. Morrison before 
Henry Gantz, Esq., a justice of the peace, 
to recover **|73.67 for work and labor done 
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and material furnished at the request of 
defendant." After hearing, the justice 
entered judgnaent in favor of the plaintiff 
for $48.42. The defendant paid to tlie 
justice all the accrued costs and costs of ap- 
peal and filed the transcript of appeal. The 
plaintiff asks that the appeal be quashed; 
first, because the transcript does not show 
that the costs or any part thereof have been 
paid by the appellant; second, the transcript 
does not show that appellant entered bail 
absolute, etq. 

There is nothing in the act of 1885 or 
the act of 1901 that makes the failure of 
the justice to receipt the payment of the 
costs on the docket fatal to an appeal taken 
after the costs accrued have actually been 
paid. In this case it is admitted that the 
defendant before he took his appeal paid all 
the accrued costs and the costs of appeal to 
the justice. The appeal therefore cannot be 
quashed for the first reason. Opinion of 
this court at No. 6 August Term, 1906. 

Neither can it be for the second reason. 
Where there has been a failure on the part 
of an appellant to give prooer bail the 
remedy is to rule him to perfect his appeal 
by giving the required recognizance. Car- 
baugh v. Sanders, 13 S. C. 361. 

The defendant having paid all the costs to 
the justice the act of April 19, 1901, as to bail 
absolute does not apply. 

And now, April 18, 1907, rule to quash 
the appeal discharged. 

For plaintiff, Samuel Amspoker, 

For defendant, Javies R. Bumside, 

[From Harry Russell Myers, Esq.^WaRhfngton, Pa.] 



®0wrt of Common f^Ieas^ 

JEFFERSON COUNTY. 



GILLESPIE V. BUFFALO, ROCH- 
ESTER & PITTSBURGH RAIL- 
WAY COMPANY. 

Railroads — Eminent domain — Damages — Ele- 
vation of roadbed. 

A railroad company cannot be compelled to make 
a second payment of damages for elevating its 
roadbed on its lawfully acquired right of way for 
which due compensation was made at the time 
of acquisition. 

No. 212 November Term, 1901. 



Opinion by Reed, P. J. Filed March 25, 
1907. 

By the terms of the cases stated, a single 
question is presented for the consideration 
of the court, viz. : Can a railroad company 
be compelled to make a second payment of 
damages for elevating its roadbed on its law- 
fully acquired right of way for which due 
compensation was made at the tim'e of 
acquisition? In this case the right of way 
was obtained by grant, the language of which 
vests a title coextensive with that acquired 
by condemnation under the right of eminent 
domain. The habendum clause of the grant 
is as follows: **To have and to hold the 
said right of way, rights and privileges to 
the use of said railroad company, so long 
as the same shall be required for the uses 
and purposes of said road in as full, perfect 
and ample manner as may be necessary for 
the purposes hereby intended." 

The plaintiff seeks an affirmative answer 
of the above stated question on the adjudi- 
cated cases awarding damages to the abut- 
ting land-owner for injury resulting to his 
property from a change in the grade of a 
duly laid out and constructed highway or 
street, and cites the following authorities. 
Jones V. Bangor Borough, 144 Pa. 638; 
O'Brien v. Phila. Appellant, 150 Pa. 539; 
Jones y. R. R. Co.,' Appellant, 151 Pa. 30. 
When land of a private owner is taken for 
the purpose of laying out a public highway 
the public acquires an easement in and upon 
the same for the purpose of travel. The 
only right vested in the public by such ease- 
ment is that of free and unobstructed travel 
over the land. It is no more than a license 
to pass along and over the highway laid 
upon it. The right of property and of pos- 
session remain in the owner of the land for 
all other purposes, and he may exercrse any 
lawful acts of ownership over the same which 
do not interfere with the public travel there- 
on. Lewis et at. v. Jones et al. 1 Pa. 336; 
Wheelock v. Fuellhart et al., Appellants, 168 
Pa. 359. Considering the nature and extent 
of the easement, it is not difficult to see how 
a change in the grade of the highway may 
work an injury to the proprietor of the soil 
within the meaning of Art. xvi, Sec. 8, of 
the Constitution. But the title to the 
property condemned by municipal and other 
corporations for public use, by virtue of the 
power of eminent domain, is essentially dif- 
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ferent from an easement, or right of travel 
in and along a public highway. The title 
acquired in condemnation proceedings vests 
in the corporation a base or qualified fee in 
the land, with the right of exclusive pos- 
session and enjoyment of the same. The 
land-owner's title is thereby completely 
divested, and he has no interest in or con- 
trol over the land taken so long as it is used 
for the purposes for which it was condemned. 
Reading Qity v. Davia^ Appellant, 153 Pa. 
360; Penna, S. VaL R R, Appellant v. 
Paper Mills, 149 Pa. 18. In the latter case 
Mr. Justice Mitchell, delivering the opinion 
of the court, savs: **Such title is sometimes 
called an easement, but it is a right to ex- 
clusive possession, to fence in, to build over 
the whole surface, to raise and maintain any 
appropriate superstructure including nec- 
essary foundations and to deal with it with- 
in the limits of railroad uses as absolutely 
and as uncontrolled as an owner in fee. '' In 
the case of Pittsburgh^ Fort Wayne and Chicago 
Ry. V. Peet, 152 Pa. 448, the court, by Mr. 
Chief Justice Paxson, said: **The vice of 
this argument consists in treating the plain- 
tiff's right as a -mere easement or right of 
way. It is a great deal more than a right of 
way. It has the actual possession of the 
property, and that possession is exclusive, 
at all times and for all purposes, except 
where a way crosses it. Phila, and Reading 
Ry* Co, V. Hummell, 44 Pa. 375; Junction R, 
R. Co, V. The City of PhUadeljMa, 88 Pa. 
424. The estate acquired by a railroad com- 
pany by acondemation of land isoften spoken 
of as an easement, but the term is used in 
a loose way for the purpose of distinguish- 
ing it from a fee.'* The precise question 
submitted for consideration in this case has 
been passed upon by the Supreme Court, 
and ruled adversely to the plaintiff's con- 
tention in Hummel et at., Appellants, v. 
Cumberland VaL R, R, 175 Pa. 537. The 
court in that caoe says: **It was as far back 
as the year 1839 that the Cumberland Val- 
ley Railroad Company adjusted, settled and 
paid to the former owners of the land, over 
whicli the bridge or viaduct in question was 
erected, *all damages occasioned by the con- 
struction or use of the said road and the 
bridge over the Susquehanna so far as the 
same runs through their lands.' For the 
occupancy and use of the land of the then 
owners for the purposes of the railroad, the 
defendant paid them $2,250. It is not, 
and it cannot be, questioned, that thi? was 
full compensation for all the acts done by 



the railroad company in taking the land and 
building the rotdoveriton piers then erected. 
The present proceeding is an eflFort to com- 
pel the same company to make a second 
payment of damages to the present owners 
who have succeeded to the title of the own- 
ers at that day. The excuse for such an 
extraordinary attempt is that the company 
has filled up the land under the bridge and 
between the piers, and this, it is claimed, 
gives rise to another right* to have damages 
for the mere use by the company for their 
own purposes of the same land for which 
full compensation was paid almost sixty 
years ago. It is only necessary to say that 
this filling occupies only land under the 
bridge, between the piers and within the 
width of the lawful right of way of all rail- 
roads. The use of the ground is such as is 
entirely within the discretion of the com- 
pany and it is not of any moment that this 
particular use was not made at an earlier 
date." The principle that *'an action doas 
not lie for a reasonable use of one's right, 
though it be to the injury of another," ap- 
plies in this case, and, in the language of 
Mr. Justice Gordon, in Penna, R. R Co. v. 
Lippincott, 116 Pa. 482, **it seems to be very 
clear that a private person could do with im- 
punity, on his own property, just what this 
railroad com pany has done. He might build 
a house, and thus shut out his neighbor's 
view, light and air; he might build an em- 
bankment; or run a road on or along his 
own line, and be liable for nothing as long 
as he used his house, embankment or road 
in a lawful manner, although in either caae 
an injury may have been done to the adja- 
cent property." It is not alleged that the 
defendant company has gone outside of the 
lines of its own* property, or that it has 
directly encroached upon the land of the 
plaintiff. The injury complained of is of 
a consequential character, and arises from 
the elevation by the defendant of its road- 
bed within the limits of its right of way. 
This, as has been seen, it had a right to do, 
and the damages resulting therefrom are 
damnum abseque injuria. Penna, R, R 
Co, 7. Lippincott, 116 Pa. 472; Penna, R, R 
Co. V. Marchant, 119 Pa. 541. 

And now, March 25, 1907, in accordance 
with the case stated, and for the reasons 
given in the foregoing opinion, judgement 
is directed to be entered in favor of the 
defendant. 

For plaintiff, Charles Corbet. 

For defendant, C, Z, Gordon. ^ 



Digitized by 



Google 



August ei, '07 



PJTTSBVRGH LEGAL JOURNAL. 



43 



S8TABLI8HKD 1853. 

EDWARD B. VAILL. WnrpoM 
THOBiAB E WING, f EDITOBS 



S S. Vol. XXXVII. 
O. S. Vol. LIV. 



} 



No. 6. 



.PITTSBURGH, PA.. AUGUST 21. 1907. 
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WESTERN DISTRICT OF PENNA, 



SEESE'S ADMINISTRATRIX v. 
MONONGAHELrA RIVER CON- 
SOLIDATED COAL & COKE 
COMPANY. 

SteawhoaU — Explosion — Employees — Injury — 
Suit for damages — Act oj Gongi'css of March 
S, 1851. 
Proceedings by an administrator to recover for the 
death of his decedent, resulting from an explo- 
sion upon a steamboat on which he was em- 
ployed, will not lie in one district, if proceedings 
for the limitation of liability by reason of such 
explosion under the act of Congress of March 3,' 
1851, have been commenced in another district, 
and BO prosecuted that the court has ordered that 
all persons having claims by reason of said ex- 
plosion, be restrained from prosecuting them 
elsewhere. This is so, although the detent's 
administrator was not appointed untiF after the 
institution of the proceedings under the act of 
1851. 

No. 26 May Term, 1907. 
Opinion by Ewing, J, Filed August 3, 
1907. 

This action is instituted for the purpose of 
recovering damages for the death of James 
A. Seese, alleged. to have been occasioned by 
the negligence of the defendant company, 
while the decedent was employed on the 
towboat * 'Defender*' owned by the defend- 
ant company, the boiler of which exploded 
on January 3, 1905, within the jurisdiction 
of the District Court of the United States for 
the Southern District of West Virginia, and 
which explosion killed said Seese. 

The defendant now petitions to have this 
action dismissed on the ground that on 
January 14, 1905, it instituted proceedings 
in the District Court of the United States for 
the Southern District of West Virginia, 
under the provisions of the act of Congress 



of March 3, 1851, for limitation of liability 
by reason of said accident, which said pro- 
ceedings were so prosecuted that said court* 
ordered that all and every person or persons 
who may have, or claim to have, suffered 
damage by reason of the blowing up and 
explosion of the boilers of the steamboat 
* 'Defender" on the 3rd day of January, 
1905, and the personal representatives of all 
such pei-sons, be restrained from prosecuting 
any suit or suits against the said ^'Defender*' 
or her freight, or against the Monongahela 
River Consolidated Coal & Coke Company, 
by reason of said explosion, except in these 
proceedings, and that all and every person 
or persons who may have or claim to have 
suffered damage by reason of the blowing up 
or explosion of the boilers of the steamer 
* 'Defender" on the 3rd day of January, 
1905, and the personal representatives of 
such of them as were killed by said explo- 
sion, be restrained from prosecuting any 
suits or proceedings at law except herein 
against the steam towboat **' 'Defender,* or 
her freight, or against the Monongahela 
River Consolidated Coal & Coke Company, 
by reason of said explosion.'* 

To this petition the defendant attaches a 
certified copy of the record in the proceed- 
ings had in said District Court of West Vir- 
ginia and the rule granted on the plaintiff to 
show cause why this action should not be 
dismissed. 

In answer to this rule the plaintiff has 
filed a general demurrer, and on the argu- 
ment of the rule, while admitting that said 
statute had been decided to apply to acci- 
dents of this character, and that proceedings 
to avail of the limited liability under its 
provisions could be instituted before suit 
brought on any claim for damages, yet in- 
sisted that the statute was not intended to 
apply as against a dead man and , could not 
be urged against an administrator who had 
not been appointed at the time the proceed- 
ings were instituted or completed; and also 
on the ground of their claim, as set forth in 
the statement filed in this case, of alleged 
knowledge and privity on the part of the 
defendant. 

An answer to the last point will be found 
in In re Whitelaw, 71 Fed. Rep. 733, in 
which case it is distinctly declared that the 
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cour( in which proceedings are instituted for 
the purpose of obtaining the benefit of the 
provisions of said act of 1851 is the court, 
and the only court which can determine 
whether there is knowledge and privity on 
the part of the owners of the vessel; and the 
case of Providence & New York Steamboat Go. 
V. HiU MJg. Co., 109 U. S. 578, which de- 
cides that the court in which such proceed- 
ings have been instituted under the provi- 
sions of the act of 1851, has exclusive juris- 
diction of all claims for damages. 

The fact that Seese's administratrix was 
not appointed until after the monition issued 
in the District Court of West Virginia, possi- 
bly not until after the return day thereof, is 
not suflSci^nt to give this court jurisdiction. 
Administration could have been had at any 
time after the death of Seese, and if the fact 
that it was delayed until after orders and 
decrees were made in the court in which 
proceedings had been instituted under the 
act of 1851 would avail, there would be an 
incentive in every such case to delay ad- 
ministration until such date and thus avoid 
the effect of such proceeding. The intent of 
the act was to give the court in which such 
proceedings were instituted exclusive and 
inclusive jurisdiction to settle in that one 
proceeding all claims arising out of the acci- 
dent upon which said proceedings were 
based. 

If any grace is to be allowed and excep- 
tion made by reason of the fact that there 
was no personal representative of the de- 
cejised at the time the order was made in 
that court, application therefor should be 
made there. 

The rule is made absolute and the action 
is dismissed for want of jurisdiction. 

For plaintiff, P. M. Smith. 

For defendant, McMvain, Murphy & Jones. 



A person who has the fixed habit of fre- 
quently getting drnnk is held, in Page v. 
Page (Wash.) 6 L. R, A. (N. S.) 914, to be 
an habitual drunkard within the meaning of 
the divorce laws, although he has more sober 
than drunken hours, and the habit does not 
incapacitate him from performing, during the 
working hours of the day, ordinary, un- 
skilled, manual labor. 



^oxxvt of ^omtaon |f teas ^0* 2; 

ALLEGHENY COUNTY. 



HUFFMAN V. ST. CLAIR TER- 
MINAL RAILOAD COMPANY. 

RaUroada — Use of streets — Toumships. 

A street was laid cot in a plan of lots in a township 
but was never accepted by the township aothori- 
ties, and a railroad company nsed part of the 
street for an embankment. Later the B railroad 
erected a pier on the part of the stieet used by 
the other railroad. On a bill by a property 
owner to restrain B it was held. The cases re- 
lating to the Qse of a street in a city or boroogfa 
did not apply. Under the act of 1849 B had a 
right to use the street, and was obliged to supply 
it place. The street being already in um by an- 
other railroad the question was a matter between 
the two railroads. 

No. 1044 October Term, 1906. 

Opinion by Frazer, P. J. Filed May 20, 
1907. 

This bill was filed for the purpose of 
enjoining defendant from erecting a pier or 
abutment in what plaintiff alleges to be a 
public road called Railroad street, in Jeffer- 
son township. From the bill, answer and 
proofs, we find the following facts: 

FINDINGS OF FACT. 

1. By deed d^ted May 1, 1901, plaintiff 
purchased from George W. Blair and others 
lots Nos. 14, 15, 16, 17 and 18 in a plan 
laid out by the heirs of James Blair, recorded 
in the Recorder's office of Allegheny county 
in plan book 13, page 140, the lots together 
being triangular in shape, fronting on State 
street 227.16 feet, having a depth of 139.90 
feet along the line dividing lots Nos. 13 and 
14, and a front on Railroad street of 310 feet. 
The land is situated in Jefferson township 
and has erected thereon a two-story frame 
house located near the angle formed by the 
intersection of the two roads, known re- 
spectively as Railroad and State streets. 
Lot No. 14 was purchased by defendant 
from plaintiff a short time before work was 
commenced on the bridge complained of. 

2. Defendant is a corporation organized 
and existing under the General Railroad act 
of April 4, 1868, and has constructed and is 
now operating a steam railroad. 

3. As a part of its railroad, defendant 



Digitized by 



Google 



August 21, '07 



PITTSBURGH LEGAL JOURNAL. 



45 



constructed a branch line which crosses 
Railroad street near the property of plaintiff 
on a bridge al an elevation of about 25 feet 
above the surface of the land, and in the 
construction of the bridge erected a concrete 
pier or abutment upon a portion of the land 
embraced within the line of Railroad street 
as laid out in the plan referred to in the first 
finding of fact, which pier at its base is 
about 11 feet in width, 30 feet in length and 
25 feet in height. Opposite the concrete 
pier and 23 feet distant therefrom, on the lot 
purchased by defendant from plaintiff, de- 
fendant has also erected a pier upon which 
is placed iron supports for its overhead 
bridge. The concrete abutment is about 25 
feet distant from the nearest comer of plain- 
tiff's land. 

4. The bridge of defendant above referred 
to was constructed for the purpose of carry- 
ing its branch railway across the tracks of 
the Pennsylvania Railroad Company above 
grade, and was reasonably necessary for that 
purpose. 

5. Previous to the incorporation of de- 
fendant company and the location of its 
branch referred to in the third finding of 
fact, the Pennsylvania Railroad Company, 
which is a corporation of this State organized 
for the purpose of constructing and operating 
a railroad, widened its right of way along 
Railroad street where it adjoined plaintiff's 
property, and in so doing appropriated at 
least 11 feet of the northerly side of the 
street, which strip is occupied principally by 
the south slope of the roadbed of the railroad 
company. 

6. The concrete pier erected by defend- 
ant, while occupying a portion of the land 
included in Railroad street as originally laid 
out, is also entirely within the portion of the 
street occupied by the south slope or em- 
bankment of the Pennsylvania Railroad 
Company's roadbed. 

7. Railroad street as laid out in Blair's 
plan above referred to, adjoins and runs 
parallel with the right of way of the Penn- 
sylvania Railroad Company. It is not im- 
proved and is not generally used by the 
public, and was never worked upon by the 
township authorities. State street is what 
is known as a county road, having been im- 
proved under the act of June 26, 1895, P. L. 
336. 



CONCLUSIONS OF LAW. 

1. In the erection of the bridge com- 
plained of, defendant has not occupied a 
street of a city or borough. Consequently, 
the cases cited by plaintiff's counsel do not 
apply. The so-called street, partly occu- 
pied by the pier of defendant's bridge, is 
merely a country road existing only upon a 
plan of lots laid out by the owner of the 
property. The testimony fails to show that 
the road was ever opened and worked upon 
or even recognized as a highway by the 
township authorities. It was never gener- 
ally used by the public. The testimony, 
however, shows that occasional trips were 
made upon it by wagons going to and 
coming from an ice house connected with a 
nearby brewery. If we consider Railroad 
street a public road, it was, as such, subject 
to be taken by the railroad company under 
the provisions of the act of 1849. For the 
purposes of this case, we will assume that 
Railroad street is a public road. The testi- 
mony shows that part of the land included 
within the road was appropriated by the 
Pennsylvania Railroad Company, and was 
occupied by that company at the time the 
pier complained of in this case was con- 
structed; that the railroad company had the 
right to take the land included within the 
street is clear, the only restriction upon it 
being that it provide another suitable high- 
way in its place. That company having 
occupied a portion of the road with the south 
slope of its right of way, that portion im- 
mediately thereupon became as much apart 
of the railroad company's right of way as 
the roadbed itself, and the duty rested upon 
the company to reconstruct the road. Such 
being the case, the erection of the pier by 
defendant in the slope of the right of way of 
the Pennsylvania Railroad Company be- 
came a matter between those two companies 
and does not concern plaintiff. Plaintiff's 
lot is on the opposite side of the street from 
the pier and at least 25 feet distant from its 
nearest corner. No portion of his property 
is taken by the pier, and no part of the 
street not previously occupied by the Penn- 
sylvania Railroad Company is occupied by 
the defendant's pier, and even if the pier or 
abutment is upon the road, under the act of 
1 1849, defendant had the right to place it 
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there, subject only to the duty of providing 
another road. Under these circumstances, 
plaintiff is not entitled to the relief prayed 
for. If, however, he has sustained any 
damage for which he is entitled to recover, 
he has an ample remedy at law. 

Let a decree be drawn dismissing the bill 
at plaintiff's cost. 

For plaintiff, John R. Speer and G. A. 
Johnson. 

For defendant, Reed, Smith, Shaw & Beat, 



ALLEGHENY COUNTY, 

BROWN V. PENNSYLVANIA 
MALrLrEABLB COMPANY et ah 



Contract — Forfeiture — Cancellation — Option of 
one party, 

A licensed B a manafacturer to use a patent for 
journal boxes. The agreement provided for can- 
cellation January 1, 1905, on notice before that 
date, but if not cancelled on that date the mini- 
mum royalty should be $3,600 per year, a failure 
to earn the minimum or make up the deficiency 
within thirty days to work ^ cancellation of the 
contract. The agreement further provided that 
upon failure to pay any of the unearned mini- 
mum the agreement should be cancelled at the 
option of A. 6 gave notice of cancellation 
January 3, 1906. On bill in equity filed by A for 
an accounting held. The notice of cancellation 
being too late, A was entitled to the minimum 
royalty for a year and thirty days after January 
1, 1905. The provision for cancellation men- 
tioned was an absolute one. Oaky v. Hellerman^ 
123 Pa. 491, and the oil and gas leai>e cases dis- 
tinguished. 

No. 1270 April Term, 1906. 
Opinion by Shafer, J. Filed Julv 25, 
1907. 
The bill is for an account. 

FINDINGS OF FACT. 

1. On and prior to October 1, 1903, the 
complainant was the owner of certain patents 
for the construction of journal boxes. 

2. At that time the defendant company 
was engaged in the business of manufac- 
turing such boxes and a written agreement 
was entered into between the complainant 
and the respondent company dated October " 
1, 1903, printed as Exhibit A of the bill, 
by which the complainant licensed the re- 
spondent company to manufacture and sell 



such boxes under his patents and any im- 
provements that might be made thereon, and 
agreed that the company might have the 
sole right to manufacture such boxes in the 
United States for ten years from January 1, 
1904, and the company agreed to pay him a 
royalty of 12^ cents for each box sold by it 
under the agreement, and agreed to furnish 
the complainant with a quarterly statement 
of the sales. 

3. The agreement contains the following 
provision: 

**It is mutually understood and agreed that from 
the date hereof until January 1, 1905, no specified 
minimum amount of royalties shall be paid by the 
second party, or demanded by the first party, and 
the second party, on ten days written notice to the 
first party before the expiration of the calendar 
year of 1904, may cancel this contract from Decem- 
ber 31, 1904, and in that event it shall not be liable 
to pay to the first party any other royalties than 
those actually earned on sales made during the 
year 1904, but in the absence of such cancellation 
by the second party at the expiration of the year 
1904, thereafter during the continuance of this con- 
tract the minimum amount of royalties to be paid 
shall be $3,600 per annum. A failure to earn said 
minimum, or, if it be not earned, a failure on the 
part of the second party to make up any deficiency 
within thirty days after the expiration of any one 
year, shall work a cancellation of this agreement." 

4. The contract further provides that 
^*upon the termination of this agreement in 
any of the ways herein provided, the party 
of the second part shall not be relieved from 
the payment to the party of the first part of 
all royalties due him for business done to 
the time of the termination of the said con- 
tract, including the proportionate share of 
the minimum royalty herein provided for, 
after the year 1904.^' 

6. The succeeding provision of the con- 
tract is as follows: *'The failure of the 
party of the second part to pay the royalties 
earned as hereinbefore provided for thirty 
days after the same shall have become due 
and payable * * * shall at the option 
of the party of the first part work a cancel- 
lation of this contract and all rights of the 
second part hereunder.'* 

6. At or about the time this contract was 
made, the complainant wjis working at the 
works of the defendant company in Alle- 
gheny county, and continued to work there 
until about March, 1906. During this time 
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a number of boxes were made under the 
patent, but the defendants were unable to 
sell any of them for the reason that the 
method of construction required so much 
machine work that the boxes could not be 
produced at % price at which they could 
compete with those of other makers. The 
defendant company gave no notice befoie 
the end of the year 1904 of its desire to can- 
cel the contract, but about the third of 
January, 1905, delivered to the complainant 
a note dated December 31, 1904, in which 
they undertook to cancel the contract and 
notified him that nothing more would be 
manufactured under it. The complainant 
remained as stated in the employ of the de- 
fendant company until some time in March, 
1905, and knew that the manufacture of 
boxes had been abandoned by the defendant 
company. 

CONCLUSIONS OF LAW. 

1. The principal question in this case is 
whether the failure to earn a minimum roy- 
alty, vp9o fadOf put an end to the agreement 
unless the defendant company chose to pre- 
vent its being so ended by paying to the 
complainant the difference between the roy- 
alty earned and t3,600, or whether, on the 
other hand, the failure to earn the minimum 
is merely a cause of forfeiture of the rights 
of the company under the contract, which 
the complainant might or might not enforce 
ai his pleasure. The complainant relies 
upon the oil and gas lease cases, Oaley v. 
Kellerman, 123 Pa. 491, and a number of 
similar cases, in which it was held that 
where there was a covenant on the part of 
the lessee to drill a well or pay a sum of 
money, and a provision that a default in 
either respect should render the lease null 
and void, was merely a clause of forfeiture for 
the benefit of the lessor, and not a limitation. 

We are of opinion, however, that in the 
present case it was intended that the failure 
to earn the minimum, or, in case it was not 
earned, to pay it within thirty days, was to 
put an end to the contract without any 
action upon the part of either. We are led 
to this conclusion, first, because this case 
differs materially from the cases above re- 
ferred to in that there is no express contract 
to pay a definite sum of money or do a par* 
ticular thing; second, because in another 



part of the contract where provision is made 
for the payment of royalties actually earned, 
it is provided that a failure to pay the same 
for a certain time shall work a cancellation 
of the contract, **at the option of the party 
of the first part." The use of these words 
in one paragraph in reference to a cancella- 
tion which is to be the result of the non- 
payment of money actually due, and their 
omission in the other where the cancellation 
is to take place upon the failure of the enter- 
prise itself, seems to us to indicate that the 
parties meant to make the distinction above 
suggested; and third, the nature of the con- 
tract itself makes it highly improbable that 
the respondents intended or }he complainant 
supposed them to intend to bind themselves 
to pay $3,600 a year for the term of ten 
years for the use of a patent which might at 
any time be superseded. 

2. As the respondents failed to give a 
written notice before the end of the year, 
1904, of a cancellation of the contract, the 
contract remained in force until thirty days 
after the end of the year 1905, at which time 
the failure to earn any royalty during that 
year and the fact that the company did not 
choose to make up the deficiency, put an 
end to the contract according to our iater* 
pretation of it. The respondents, therefore, 
owed complainant at that time $3,600 mini- 
mum royalty for the year 1905, together 
with the proportionate share of the minimum 
royalty for the year 1906, which, for thirty 
days, amounts to $296, it being expressly 
provided in the contract that the termination 
of the contract in this way should not relieve 
the respondents from all royalities due, in- 
cluding the minimum royalty so provided 
for. 

3. It is contended by the respondents 
that this is not a c^se for equity jurisdiction. 
No such claim was made by way of de- 
murrer or answer, and it is admitted that 
upon the face of the complainant's bill, 
jurisdiction in equity is fully shown, but it 
is contended that, as it now appears that the 
complainant knew that no boxes had been 
actually sold by the respondents and no roy- 
alty earned, at least at the works at which 
he was employed, and all that he can claim 
therefore is his minimum royalty, he should 
have resorted to an action of assumpsit for 
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the minimum. We are of opinion, however, 
that as the bill shows a case for equitable 
jurisdiction and the complainant was entitled 
to a discovery of what use had been made of 
the patent by the respondents, he is entitled 
to maintain his bill, even though it appears 
that there is but a single item in the account. 

4. As it appears and is not denied that 
no royalty was in fact earned by the re- 
spondents, and the dispute between the par- 
ties is reduced to the sin^^le item of the 
minimum royalty for the year 1906 and the 
proportionate share of it for the thirty days 
of 1906, no further accounting is necessary 
and the court is now in position to make a 
final decree as if upon an accounting had 
between the parties. 

It is therefore adjudged and decreed that 
there is due from the Pennsylvania Mal- 
leable Company, one of the respondents, to 
Perry Brown, the complainant, the sum of 
$3,896, with interest from February 1, 1906, 
in full of all accounts between said parties 
arising out of the contract of October 1, 
1903, for the use of certain patents therein 
described, and it is ordered and decreed that 
the said respondent pay to the said com- 
plainant the said sum of $3,896, with in- 
ter^t f rom February 1, 1906, and that the 
said defendant company pay the costs. 

For plaintiff, Geo. E, Reynolds, 

For defendant, Reed, Smithy Shaw & Beat, 



When a railroad company is fully advised 
of a quarantine which will make the unin- 
terrupted journey of a passenger impossible, 
and undertakes through its conductor to in- 
form him on the subject of quarantine, it is 
held, in Hasseltine v. Southern R. Co. (S. 
C.) 6 L. R. A. (N. S.) 1009, that it will be 
liable for the consequences of failing to in- 
form him of the one which will interfere with 
his journey. 

♦ — 

A novel question as to the rights of a 
secured creditor against a bankrupt is de- 
cided by the Texas Court of Civil Adpeals 
in Jungpecker v. Huber, 101 Southwestern 
Reporrer 152. The creditor held a note 
secured by a vendor's lien as well as by a 
mortgage on real property. After the exe- 
cution of the mortgage the property became 
a part of the mortgagor's homestead, and 



after he was adjudged a bankrubt it iias by 
the court set aside to him out of a larger 
tract, which, including all improvements, 
exceeded in value $5,000. The creditor 
brought suit in a state court against the 
trustee ol the baakrupt t^> foreclode the Kens 
on the property, though the note was not 
due. This the court held he could do. 



One who, by fraudulent representations as 
to her age and occupation, procures a stu- 
dent's reduced-fare railroad ticket, is held, in 
FUzmaurice v. New York, N. H. <Sc H. R. Co. 
(Mass.) 6 L. R. A. ( N. S. ) 1146, not to oc- 
cupy, while traveling upon it, the relation of 
passenger towards the carrier, but to be a 
trespasser, and to have no right to recover 
for injuries received while upon the train, 
unless they were received under circum- 
stances which would entitle a trespasser to 

recover. 

<♦> 

Where a common carrier becomes liable to 
the consignee of goods for damages to the 
property received in transit, and the amount 
of such damages equals or exceeds the freight 
bill on the damaged goods, the lien of the car- 
rier is held, in Missouri P. R, Co, v. Peru- 
Van Zandt Implement Co, (Kan.) 6 L. R. A. 
(N. S. ) 1058, to be thereby extinguished, and 
the consignee is held to be entitled to the pos- 
session of such goods without payment of 
freight; and in such a case refusal of the car- 
rier to deliver the goods to the consignee upon 
demand is held to constitute a conversion. 



A grantor in a deed conveying land to a 
trustee for the use and benefit of the grantor, 
who is to receive the net profits of the property 
on demand, and who reserves the absolute 
and unlimited power of disposing of the land 
in fee, which, if unconveyed upon the gran- 
tor's death, is to be conveyed to his children 
or their descendants is held in Meyer v. Bar- 
nett (W. Va.) 6 L. R. A. (N. S.) 1191, tore- 
main the owner, at least of an equitable estate 
in fee simple in the land, where, upon con- 
sideration of the whole deed, it appears that 
the intention to reserve to the grantor the ab- 
solute and unlimited power of disposition of 
the land in fee sinple is paramount to and 
intended to prevail over any words of the 
deed indicating that a life estate only in the 
land is reserved to the grantor. 
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ALLEGHENY COJjNTY. 

PETGEN V. M'KNIGHT. 

Equity — Sptdfic performance — Inadequacy of 
consideration. 

An agreement partly evidenced by writing to trans- 
fer a half interest in patents and a large amount 
of stock in consideration for raising money for an 
experimental plant for testing patents will be 
enforced in equity. 

No. 671 April Term, 1906. • 

Opinion by Frazer, P. J. Filed June 
24, 1907. 

The purpose of this bill was to compel 
defendant to transfer to plaintiff one-half in- 
terest in shares of stock held by defendant 
in the International Metal Savings Com- 
pany, and also to assign to plaintiff a one- 
half interest in certain foreign patents. 
From the bill, answers and proofs, we find 
the following facts: 

FINDINGS OP PACT. 

1. Defendant is the patentee of a process 
relating to the treatment of ores for the re- 
covery of metals by volatilization, and also 
the patentee for certain improvements in 
electro-magnetic separators, a list of such 
patents being attached to plaintiff's bill. 

2. The International Metal Savings Com- 
pany is a corporation formed for the purpose 
of using and selling defendant's process for 
the treatment of ores; its capital stock is 
$5,000,000, divided into 1,000,000 shares of 
the par value of $6 each, 550,000 of such 
shares standing in defendant's name. The 
company owns and controls the patents 
granted to defendant by the United States 
for the process referred to in the preceding 
finding of fact. 

3. Defendant being desirous of erecting 
an experimental working plant for the pur- 



pose of testing the utility of his patented 
volatilization process and demonstrating its 
practicability, proposed to plaintiff to assign 
to him a one-half interest in the letters 
patent granted him by foreign countries and 
also one-half of the shares of stock held by 
him in the International Metal Savings 
Company, if plaintiff would raise the sum of 
$5,000 to be used in erecting such experi- 
mental plant. 

4. Plaintiff accepted defendant's propo- 
sition, and induced a number of Pittsburgh 
capitalists, who are interested in gold and 
silver mining properties, to furnish funds 
necessary to build and equip an experi- 
mental plant, the same to be constructed in 
the City of Pittsburgh under the supervision 
of plaintiff and defendant. 

5. An experimental plant was erected in 
Pittsburgh at a cost exceeding the sum of 
$5,000, which amount was paid by the Pitts- 
burgh capitalists who were interested in the- 
project by plaintiff. Tests of the process 
were made by defendant at the experi- 
mental plant after its completion, which 
were unsatisfactory, and nothing further was 
done in the matter by the Pittsburgh people. 

6. About the time of making the agree- 
ment between defendant and the Pittsburgh 
capitalists for the erection of the experi- 
mental plant, defendant, before leaving Pitts- 
burgh for New York on a visit, signed and 
delivered to plaintiff a memorandum in 
writing, which was intended to confirm their 
previous verbal agreement in regard to a 
transfer to plaintiff of an interest in the 
patents and shares of stock, referred to in 
the first and second findings of fact. The 
paper referred to is as follows: 

*TiTTSBDRGH, July 27, 1905. 

This is to certify that C. J. Petgen is joint, 
equal owner in all interests and patents 
owned by Robert McKnight. 

Robert McKnight. [seal] 
Nanie E. Petgen." 

This paper was intended to be followed, 
upon defendant's return from New York, by 
a formal assignment and transfer, setting 
forth in detail the property assigned. This 
assignment, however, has not been prepared 
and executed by defendant. 

7. At the time of entering into the agree- 
ment above referred to with plaintiff for the 
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transfer to him of an interest in the foreign 
patents and shares of stock in the Inter- 
national Metal Savings Company, defendant 
was without sufficient means to enable him 
to erect a plant for demonstrating his pro- 
cess and without the assistance of plaintiff 
could not have induced the Pittsburgh capi- 
talists to advance the money necessary to 
erect the plant. 

CONCLUSIONS OF LAW. 

1. The evidence warrants no other con- 
clusion than that defendant agreed with 
plaintiff to assign and transfer to him a one- 
half interest in his foreign patents and also, 
an equal interest in the stock held by him 
in the International Metal Savings Com- 
[»any, for his influence and assistance in in- 
ducing the Pittsburgh capitalists to provide 
means for the erection of an experimental 
plant. While the consideration at first 
glance would seem to be unreasonable for 
the services rendered, it must be borne in 
mind that defendant was entirely without 
either funds or facilities to enable him to 
bring his process to the attention of pro- 
spective buyers. His previous efforts to in- 
duce investors to take hold of his patents, 
were failures, and the small plants pre- 
viously erected by him had failed to estab- 
lish the practicability of his process. Under 
these circumstances, the stock of the Inter- 
national Metal Savings Company, which is 
represented by the American patents of de- 
fendant, was of little or no value, and in de- 
fault of evidence to the contrary, it may be 
assumed that the foreign patents which 
covered the same process, were also of small 
value. The agreement is not, therefore, so 
one-sided as would at first seem to be. 

2. Defendant having agreed to assign 
and transfer to plaintiff a one-half interest 
in his foreign patents and also one-half of 
the shares of stock in the International 
Metal Savings Company held by him, in 
consideration for services, which services 
have been rendered by plaintiff, and there 
appearing no valid reason why he should 
not comply with his contract, a decree 
should be made requiring performance as 
prayed for. 

I^t a decree be drawn accordingly. 
For plaintiff, Marron & McGirr, 
For defendant, Geo. W, Acklin. 



(Common Pleas No. 2, Allegheny Co.) 



TROUTMAN v. GORDON. 



Tnists — Confidential relation — Burden of proof. I 

L made a will drawn by defendant and providing r 
principally for the support of an old lady. At 
the same time he gave defendant an order on hie 
bank for all his money deposited there. De- 
fendant occupied a close relationship with L, and 
there were a number of declarations of the 
parties to the effect that the hank money was in- 
tended for the support of the old lady. Held 
that defendant was bound to prove satisfactorily i 
that the money was his, and failing to do eo it ^ 
would be decreed to the trust for the old lady. 

No. 805 April Term, 1907. 

Opinion by Frazer, P. J. Filed May 8, 
1907. 

The purpose of this bill is to have de- 
fendant declared trustee of certain money 
transferred to him by decedent during his 
lifetime.* From the bill, answer and proofa, 
we find the following facts: 

FINDINGS OF FACT. 

1. John Ludy, a resident of the city of 
McKeesport, died January 5, 1907. By his 
last will and testament, dated December 17, 
1906, and duly probated, testator, after pro- 
viding for the payment of his debts, made 
distribution of his property as follows: *'I 
bequeath all my property, both personal and 
real, to my beloved friend, Elizabdth Sur- 
geon, for her use so long as she may live, 
and after her death the real estate to be sold 
to the highest bidder and the proceeds 
thereof to be equally divided between my 
two brothers, Mathias Ludy and Isaac Ludy, 
now residents of SchofHock, Gutenberg o-a 
Kirchheim an der Teck, Koenigreich Wir- 
tenberg, Germany, to be their sole and abso- 
lute property.'* 

2. John Ludy was forty-eight years old 
at the time of his death, and during the last 
thirteen years of his life made his home 
with Elizabeth Surgeon, who is now eighty- 
seven years old and quite infirm. In speak- 
ing of or to Mrs. Surgeon, Ludy invariably 
referred to her either as ''mother" or "the 
old lady," and in conversations with friends 
frequently expressed an intention to provide 
for her in the event of his death occurring 
before hers. 
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3. In a will made by Ludy, October 18, 
1906, which was prepared by defendant and 
his son about midnight and at a time when 
Ludy was seriously ill, provision was made 
for Mrs. Surgeon by devising to her testa- 
tor's interest in certain real estate and also 
providing that his executor, R. W. Gordon, 
Sr., the defendant herein, should use the 
residue derived from the sale of re^l estate 
**and any other moneys which may come to 
my executor as being due my estate, in 
taking care of the said Mrs. Surgeon." At 
the time of executing this will, Ludy re- 
marked to the persons witnessing it **that 
mother would be taken care of." 

4. At the time of executing the will re- 
ferred to in the preceding finding, John 
Ludy gave to defendant an order in writing 
on the McKeesport Title & Trust Company, 
directing that company to pay to defendant 
the money which Ludy had on deposit with 
the trust company. That order was without 
date, and did not recite any amount. When 
presented to the trust company, the date 
and also the amount of Ludy's deposit, 
namely, $1,056.56^ were filled in by the 
clerk to whom the order was presented. 
The amount of the deposit was not drawn 
out by defendant, but after consultation 
with the clerk of the trust company, to 
whDm the order was presented, the account 
was changed from the name of John Ludy 
to the name of '^Robert W. Gordon, Special." 
The deposit still remains under the latter 
head. 

6. At the time defendant presented the 
order or check of Ludy to the McKeesport 
Title & Trust Company, he stated to the 
clerk to whom it was delivered that the 
order was for the entire amount of Ludy's 
deposit, and was to be transferred to an 
account to be used for the purpose of taking 
care of the '*old lady." This was under- 
stood by the clerk to refer to Mrs. Surgeon. 
The amount of the deposit was thereupon 
ascertained from the trust company's books, 
and inserted in the order, and the account 
continued at the same number and page 
npon the books of the trust company under 
the name of **R. W. Gordon, Special." 
This action rendered unnecessary the open- 
ing of a new account, and preserved to the 
account all accumulated interest. 



6. The day after the burial of John 
Ludy, defendant called at the office of the 
McKeesport Title & Trust Company for the 
purpose of withdrawing the money that had 
been transferred from the name of John 
Ludy to his name as a special account, say- 
ing that he had been advised by his attorne}^ 
to transfer the account to a bank located out 
of town. The deposit being an interest 
bearing account, its withdrawal was refused 
except upon notice in accordance with the 
trust company's rules. 

7. Defendant had known Ludy for seven 
years and had been intimate with him for 
three or four years before his death. De- 
fendant and Ludy had frequently visited 
each other, and defendant had on several 
occasions given Ludy the use of his horse 
and buggy, made purchases for him^ had 
visited the City Treasurer's office at the re- 
quest of Ludy and paid taxes for him, and 
had at his request taken deposits of money 
to the trust company for him. Defendant's 
wife and daughter had also, during the ill- 
ness of Ludy and especially in the spring 
and fall of 1906, visited him and took to 
him food which they had prepared for him, 
the daughter upon one occasion remaining 
with Ludy an entire day waiting upon him. 
For her kindness' and services, Ludy gave 
Miss Gordon upon one occasion the sum of 
$20 and at another time the sum of $10. 

8. Defendant's contention is that the de- 
posit of $1,056.56 was an absolute gift tfe 
him from Ludy, and was free from any trust 
or charge for the support of Mrs. Surgeon, 
while, on the contrary, plaintiff contends 
that defendant was created a trustee for the 
purpose of providing for Mrs. Surgeon. 

9. By writing filed and offered in evi- 
dence, a copy of which is attached to plain- 
tiff's bill, marked Exhibit B, Mrs. Surgeon, 
for whose benefit plaintiff claims defendant 
holds as trustee the sum of $1,056.56 and 
the accumulated interest thereon, being th8 
amount of testator's deposit in the McKees- 
port Title & Trust Company, has declared 
the same terminated and at an end, and 
authorized defendant to pay the fund to- 
gether with accrued interest thereon to 
plaintiff herein. 

CONCLUSIONS OF LAW. 

1. That there was to some extent a con- 
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fidential relation existing between defendant 
and Ludy, is established by the testimony. 
During the last three or four years of Ludy's 
life, he and defendant were in each other's 
company quite often. Defendant visited 
Ludy at the latter'a home, and Ludy occar 
sionally called at defendant's home. In 
addition to these social visits, Ludy's confi- 
dence in defendant was shown by the fact 
that he occasionally gave the defendant 
money to deposit in the trust company for 
him, also trusted him with money to pay 
taxes, and at times requested defendant to 
make purchases for him at nearby stores. 
The degree of reliance which the testimony 
shows Ludy placed in defendant, while not 
of a highly confidential nature, was suffi- 
cient to cast upon the defendant in this pro- 
ceeding the burden of showing that the de- 
posit in question was a free and voluntary 
gift to him exempt from any trust or condi- 
tion. This, in our opinion, he has failed to 
do. On the contrary, the weight of the 
testimony clearly establishes an intention on 
the part of Ludy that the deposit, together 
with other property, should be used for the 
purpose of providing for Mrs. Surgeon in the 
event of his death. The testimony of disin- 
terested witnesses was all to that effect, and 
even the defendant's son, while he testified 
that the money was a gift to his father, said 
that Ludy at the time the order was given 
said to Lis father, **I want you always to 
look after the old lady and see that she is 
not put in the poor house." The testimony 
does not show any substantial reason for 
Ludy making defendant the recipient of 
his personal property. Certainly the ft.w 
neighborly attentions shown him by de- 
fendant and his wife and daughter would 
not induce it. Outside of his deposit in the 
trust company, Ludy's personal property 
consisted of a few medicines of little or no 
value; he also owned a half interest in the 
lot and small house of four rooms in which 
he and Mrs. Surgeon lived, the latter not of 
itself sufficient to provide for the wants of 
Mrs. Surgeon. In view of the fact that 
Ludy's intention and desire was to have 
Mrs. Surgeon taken care of after his death, 
it seems unreasonable that he would part 
with the very fund that must be principally 
relied upon to carry out his wishes. Upon 



consideration of all the testimony, we can 
reach no other conclusions than (1) that 
defendant has not shown his right to the 
deposit in question by that degree of testi- 
mony requisite under circumstances similar 
to those in this case and (2) that Ludy's 
intention was that defendant should hold 
the deposit in controversy as a trust for the 
support of Mrs. Surgeon. This conclusion, 
we think, is in accord with the contents of 
the will of October 18, 1906, which was 
drawn by defendant and his son, and is re- 
ferred to in the third finding of fact. If 
such was not the case, and the money was 
intended as a voluntary gift to defendant, 
why was it not either withdrawn from the 
trust company by defendant or re-deposited 
in his own name free from any word indi- 
cating in him only a special property in the 
fund. 

2. Mrs. Surgeon having terminated the 
trust which we have found to exist and by 
which defendant holds the sum of $1,056.56 
with interest, defendant should be required 
to account for and pay over to plaintiff, as 
executor of John Ludy, deceased, the fund 
deposited in the McKeesport Title & Trust 
Company in the account designated '*R. W. 
Gordon, Special." 

Let a decree be drawn accordingly. 

For plaintiff, Eaton & Seifert. 

For defendant, M. Wilson Stewart. 
< ^ » 

^onxt of Common |?leas^ 

CRAWFORD COUNTY. 



LORD CO. V. O'BRIEN. 

Mechanics* lien — Amendment — Estoppel. 

A mechanics' lien void for the lack of the notice 
required by the act of 1901 , cannot be amended 
on the ground of estoppel, because the defendant 
requested the lien to be filed, where it appeared 
that such request was not complied with at the 
time, and that the plaintiff filed his lien shortly 
before tbe expiration of the six months, and not 
in pursuance of tbe request, but standing upon 
his rights. 

No. 1 November Term, 1906. Sur rules 
to strike off and to amend mechanics' lien. 

Opinion by Thomas, P. J. Filed March 
24, 1907. 

The claimants in this case are sub-con- 
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tractors, and filed their lien without giving 
notice of an intent so to do, and without 
jiverriog in their claim the giving of such 
notice or setting forth any reason or excuse 
for not having done so. Defendant obtained 
a rule to strike off same for matters appear- 
ing of record, when claimants procured a 
rule to amend on the ground of estoppel by 
having requested that said lien be filed. 
Both rules were obtained after the statutory 
period for filing liens liad expired. 

The requirements of the mechanics' lien 
act of 1901, with reference to notice by a 
sub-contractor of an intent to file a lien, are 
mandatory, and failure to comply therewith 
is fatal to the lien. Woli Co. v. Penna. K R, 
29 Sup. Ct. 439; Collins v. Penna, R R, 29 
Sup. Ct. 547; Knelly v. Horwath, 208 Pa. 
487; Crider v. McCafferty, 13 Dist. Rep. 638. 

It is true that it is not necessary that a 
copy of the notice be set out, but reference 
to the serving thereof is necessary, and the 
notice itself cannot be amended. Am, C, & 
F. Co. v. Alexandria Water Co., 215 Pa. 520^ 
Thirak v. Evans, 211 Pa. 239. 

It would seem, therefore, that the lien on 
its face is void and should be stricken off. 
Can it be amended by setting up an estoppel? 

In Xhe first place, it is doubtful if it can 
be amended even by setting up the alleged 
estoppel. The act of 1901 provides for cer- 
tain amendments, under certain conditions, 
but this has not been brought within the 
conditions. It is desired to insert, as a 
reason for failure to set forth a reason for 
failure of notice, certain facts that would 
excuse said notice. If that ;were available 
now, it should have been inserted at the 
time of filing the claim. There is no aver- 
ment that the same was omitted through 
mistake or inadvertence, and could not be 
allowed. 

The time for filing a claim had passed be- 
fore the rule was obtained and claimants 
had no valid lien at the time, but for the 
reasons set forth by claimants, we know of 
no reason why they would not as nearly 
support a claim filed long after the time for 
filing a lien has expired as within it, or as 
it would support the claim attempted by 
amending in the manner sought after the 
time for filing. 

It is urged that Slisker v. Schuchert, 179 



Pa. 401, is authority for holding the acts of 
defendant to be an estoppel, and that John- 
son V. Patlon, 20 Pa. C. C. R. 623, is author- 
ity to the efiFect that where a question of fact 
is raised which is essential to the legal ques- 
tion as to right to lien, the same will not be 
stricken off until the fact is determined by a 
jury. 

It certainly is true that had claimants 
been induced by the request or conduct of 
the defendant to forego any of their rights^ 
an estoppel would arise against him from 
asserting a right because of a failure to per- 
form a duty that he had induced the non- 
performance of, but the evidence lacks much 
of making out such a case. 

There was a request on the part of de- 
fendant that claimants file a lien, but no 
lien was then filed, nor was one ever filed in 
pursuance of said request, and the testimony 
of Mr. Lord clearly shows that that request 
was not only not complied with, but was 
wholly rejected. Mr. Lord says that when 
defendant told him five months before the 
lien was filed that he '^had better file a 
lien," he says, **I told him he (we) had 
time, that there was no hurry. We had six 
months to do it in, but that I meant to enter 
it before that time.** The record shows that 
they did enter it, but shortly prior to the 
expiration of the time limit, and it would 
seem clear from the foregoing that the lien 
was entered, not because of the request of 
the defendant, but by virtue of the right 
thereto given by law. Claimants did not 
agree or consent to file the lien because of 
said request, and do not even now aver that 
it was filed pursuant thereto, but having 
stood on their legal rights, and having made 
a mistake in enforcing the same, they now 
say that defendant cannot take advantage 
thereof because of a request to file the lien. 
We are not prepared to say that notice 
would not have been necessary even if the 
lien had been filed pursuant to said request, 
in the absence of a waiver of said notice, 
but no such question is presented for our 
consideration. 

And now, March 25, 1907, the rule to 
amend is hereby discharged and the rule to 
strike off is made absolute and the lien is 
hereby stricken off. 

For plaintiff, Thomas Roddy. 

For defendant, T. J. Prather. 

[From J. D. RoberU, Bsq., Meadvllle. Fa.] 
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Book Review. 

Sixth Edition op Collier on Banzbuptcy. Re- 
vised and edited by Frank B. Gilbert, Esq., of 
the Albany, N. Y., Bar. Nathan Bender & 
Company, Publishers, Albany, N. Y. Price, 
$6.50. 

Collier on Bankruptcy has become a stand- 
ard work. The new Sixth Edition follows 
the pltn and arrangement of the former ones 
which have proven to be a practical and ex- 
haustive discussion of the bankruptcy law. 
Two years have elapsed since the Fifth 
Edition, and in that time over six hundred 
cases, involving the interpretation and con- 
struction of the act have been decided, all of 
which are cited under appropriate headings. 
The eleven hundred pages are taken up with 
a treatise of the laws and the decisions 
thereunder; practice as it has been developed 
since the act became a law; forms and rules 
in bankruptcy and a general index as well 
as synopsis at the head of each section, 
showing the subjects there treated. It is a 
work which the practitioner engaged in the 
bankruptcy court will frequently refer to. 
• ♦♦ 

A householder who refuses lodging to a 
person who has come to his house on busi- 
ness, and who is suddenly taken ill, does so 
at his peril, according to the decision of the 
Minnesota Supreme Court in Depue v. 
Flateau, 111 Northwestern Reporter, 1. In 
this case the guest who was refused lodging 
was discovered the next morning nearly 
frozen to death, some distance from his 
home, and he brought action for damages. 
Applicable to the facts of the case was held 
to be the rule that whenever a person is 
placed in such a position in regard to an- 
other that it is obvious that if he does not 
use due care in his conduct he will cause in- 
jury to that person, the duty at once arises 
to exercise ' care commensurate with the 
situation by which he is confronted to avoid 
danger, and a negligent performance of his 
duty makes him liable for the consequences. 

A rather novel question is discussed in the 
surrogate's opinion jn Re Pullen's Estate, 
102 New York Supplement, 435. It ap- 
peared that decedent had expressed her 
wish to be buried in her best dress. Those 



in charge of the funeral selected one of her 
gowns for the purpose, and decedent was 
buried therein. Afterwards it was found 
that the gown selected had been specifically 
bequeathed to the wife of the executor. 
Under the circumstances the surrogate was 
of the opinion that the legatee should be 
paid the value of the gown out of the funds 
of the estate as an item of funeral expenses, 
and five hundred dollars was allowed for 
this purpose. 

The doctrine that a sole beneficiary of a 
claim for the death of a person by the act or 
default of another under Lord Campbeirs 
act has power to execute a valid release not- 
withstanding that any action for damages 
must be brought by the decedent's personal 
representative is reiterated by the Wisconsin 
Supreme Court in McKeigue v. Chicago 
Northwestern Railway Company, 110 North- 
western Reporter, 384, wherein the court 
further holds that such release by the benefi- 
dary will bar a subsequent action by the 
personal representative, if the estate is other- 
wise sufficient to pay all claims against the 
same. 



A teacher's certificate issued to prosecu- 
trix in a seduction case is, by the Nebraska 
Supreme Court in Russell v. State, 110 
Northwestern Reporter, 380, , considered in- 
competent evidence to show the reputation 
of prosecutrix for chastity. The evidence 
of the officer who issued the certificate, the 
court says, was, upon the point of prose- 
cutrix's reputation, of no more importance 
than that of other witnesses, and ought in 
like manner to be subject to cross-examina- 
tion. 

A proposed garage designed to accom- 
modate about one hundred and twenty-five 
automobiles of large type, to be used in part 
for a repair shop and supplied with a large 
portable forge, and in- which demonstration 
cars aie to be kept, with demonstrators to 
run them, is a building "offensive to the 
neighborhood for dwelling houses" within 
such a restriction contained in a deed. Such 
is the decision of the Supreme Judicial 
Court of Massachusetts in Evans v. Foss, 80 
Northeastern Reporter, 587. 
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PITTSBURGH, PA., SEPTEMBER 4. 1907. 



ALLEGHENY COUNTY. 
LAHEY V. LAHEY et al. 



Evidence — Deceased party — Testimony of ad- 
vei'sary— Admissibility. 

Where one party to a tranBaction is dead the plain- 
tiff cannot hy calling the defendant make herself 
a compent witness, the act only contemplates 
the calling of the witness by the party repre- 
senting the deceased. 

The fact that the defendant later called the witness 
to clear up some mattere made necessary by 
plaintiff having been wrongfully allowed to 
testify does not make plaintiff's former testimony 
admissible. 

No. 1012 January Term, 1907. 

Opinion by Miller, J., specially pre- 
siding. Filed May 18, 1907. 

The question is, whether the plaintifif's 
name was forged to a deed, duly acknowl- 
edged, purporting to convey her real estate 
to her husband, now deceased. 

The bill alleges that the plaintiff, prior to 
the 21st of August, 1906, was vested with 
the title in her own name to a certain lot of 
ground in the borough of Sewickley; that in 
November, 1906, she learned that in a fraud- 
ulent deed of general warranty, dated August 
21, 1906, it appeared that she had conveyed 
said property to her husband. She avers 
that she did not execute the deed, nor 
acknowledge the same; that her signature 
was affixed by some person unknown to her; 
that the deed is a forged instrument, and 
was fraudulently placed on record. She 
further avers that her husband, who died on 
the 21st day of September, 1906, by his last 
will, disposed of said real estate as his prop- 
erty. The prayer of the bill is for cancella- 
tion of the deed. 

The answer filed by her husband's execu- 



tor and his devisees, denies the allegations 
as to the execution of the deed, averring that 
she had full knowledge thereof, agreed 
thereto, and executed the deed in accord- 
ance therewith, and that she had full knowl- 
edge of the disposition to be made by her 
husband of his estate, prior to the execution 
of said deed, the same being' a family 
arrangement. 

FINDINGS OF FACT. 

1. John Lahey, plaintiff's husband, lived 
with her on the real estate described in the 
bill, located in the borough of Sewickley, 
Allegheny county, Pennsylvania; the title to 
this real estate many years ago had been 
placed in her name; he had children from a 
former wife; the plaintiff had none, nor had 
she, in her own language, any **kith or kin." 
Lahey in addition to tis interest in this real 
estate had other personal estate. 

2. Lahey, desiring to make some dis- 
position of his estate, consulted with John 
J. McAUnney, Esq., a member of this bar, 
in the presence of the plaintiff, and after 
both parties were fully advised by the attor- 
ney, a family arrangement was agreed upon 
by which the title to the real estate held by 
her was to be vested in him, and he was 
forthwith to devise all his estate to her for 
life. 

3. In pursuance of this arrangement, the 
deed in question, dated August 21, 1906, 
and recorded September 21, 1906, appears 
on its face to have been duly signed, sealed 
and acknowledged by John Lahey and 
Mary, his wife, the plaintiff, before John 
Johnston, a justice of the peace, wherein 
the plaintiff and her husband conveyed to 
the latter the entire title to said real estate. 

4. Immediately following the apparent 
execution and acknowledgment of this deed 

on the day of August, 1906, Lahey 

made his will, wherein he bequeathed 
to his wife (a) all his personal property for 
life, with what remained thereof to be con- 
verted into money after her death, the same 
to go into a fund for the payment of certain 
bequests, and (b) to her for life *'the prop- 
erty now owned by me situate on Straight 
street in the borough of Sewickley, Alle- 
gheny county. Pa.;" this is the property 
described in the deed and in plaintiff's bill. 
Out of the proceeds realized from the sale of 
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the real estate and any other moneys re- 
maining after the death of the wife, he be- 
queathed a sura to the priest of his church 
for magses for himself and for his wife, and 
after making a few minor bequests to his 
brother, sister, daughter and grandson, he 
bequeathed $1,000 each to his daughter, 
Anna C. McMasters, and to his grand- 
daughter, Anna Appleton, and made the 
two latter his residuary devisees. Shortly 
before he died, his death occurring on the 
2l8t day of September, 1906, he transferred 
to his wife his money in bank, amounting 
to about $900. 

5. The plaintiff cannot write; her name 
on the deed was written by W. J. McMasters, 
a son-in-law and testator's executor; he also 
wrote the words **her mark" on the deed; 
this mark is made of several cross lines of 
unequal weight; one of the perpendicular 
lines of this cross-mark is intersected and 
crossed by the letter **J" in the name 
**John" in Lahey's signature, appearing 
immediately on the line below. The cross 
flow of the ink where the two intersect, 
clearly shows that the cross-mark was made 
first; a comparison of John Lahey's signa- 
ture in the deed and in his will, shows a 
much wider space between his first and last 
name in the deed, and that it was necessary 
to separate his name by a wider space so as 
to avoid interfering too much with the 
plaintiff's mark. This corroborates the con- 
clusion that the cross-mark was first made, 
and it is further strengthened by the positive 
testimony of McMasters, not denied by 
Johnston, that the latter instructed her to 
first execute the deed by making her mark, 
and when the first mark as made by her 
appeared faint, instructed her to make it a 
second time, and the fact is so found. 

6. The weight of the competent evidence 
submitted, establishes the fact that the deed 
in controversy was executed by the plaintiff, 
was duly acknowledged and recorded, and 
the instrument is not fraudulent. 

CONCLUSIONS OF LAW. 

1. The testimony of William J. McMas- 
ters, one of the defendants, called in chief 
by the plaintiff, wherein he testified that she 
was present and executed the deed, did not 
thereby render her competent to testify in 



chief as to matters occurring before the 
death of her husband. 

2. The testimony of John Johnston de- 
nied, while that of William J. McMasters 
aflBrmed, Mrs. Lahey's presence and her 
execution and acknowledgment of the deed; 
these are plaintiff's two witnesses in chief; 
the effect of their contradictory testimony 
was to neutralize her contention. 

3. Mrs. Lahey's testimony in rebuttal 
was competent only as to matters occurring 
before the death of her husband, after Mc- 
Masters, the living witness to the execution 
of the deed, had been called by the defense 
and had testified as to matters occurring in 
Lahey's lifetime in her presence. Her testi- 
mony so offered in rebuttal as against the 
deed, which on its face is duly executed, 
acknowledged and recorded, taken with the 
responsive answer filed, is not sufficient to 
sustain the averments of her bill. It must 
fail because not supported by the evidence 
of two competent witnesses or the equivalent 
thereof. It follows that the bill must be 
dismissed at the cost of the plaintiff. 

OPINION. 

By John Johnston, the plaintiff proved 
that she was not present and had not signed 
and acknowledged the deed. Her other two 
witnesses in chief, Joseph Lahey and Mrs, 
Egler, establish no fact in support of . her 
contention. The one .testified that Lahey 
on his death-bed had said he had made pro- 
vision for his wife; the other that he had 
said that his wife gave him permission to 
make a will, and that the place was hers; 
the entire estate to her for life, justified 
these statements. Her case as to the execu- 
tion of the deed, so far, depended wholly on 
the testimony of Mr. Johnston; she being 
clearly incompetent in the first place, called, 
under objection, the defendant, McMasters, 
as her own witness, who testified that she 
was present and that he saw her sign the 
deed. He thus contradicted her other wit- 
ness, Johnston, and as between these two, 
the vital fact of her signature and acknowl- 
edgment stood in equUibrio, 

Then she was recalled, and under objec- 
tion was permitted to testify in chief, deny- 
ing the execution of the deed. 

This was clearly error. The living wit- 
ness under the act of 1891, whose testimony 
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might have made her competent, must have 
been called in the interest of and by the 
party representing the right of the deceased; 
* 'the calling of such witness by the adver- 
sary could not have been in the contempla- 
tion of the legislature." Cake v. Cake^ 162 
Pa. 584. As the court there say, so easy a 
method of removing the bar of incompetency 
was never intended. The case thus stood 
in chief at the close of the plain tifi's testi- 
mony, without suflBcient competent evidence 
to support the averments of the bill. The 
defendant nlight have moved for its dis- 
missal. Counsel did not ndake such appli- 
cation, and had a right to assume that the 
admission of Mrs. Lahey's testimony under 
their objection, called upon them to answer. 

Plaintiff's rebuttal testimony, to be com- 
petent, depended upon the condition of 
things at the time she was called, an.d she 
was not made competent by the fact that the 
other side subsequently called the living 
witness {Roth's Estate, 150 Pa. 261), but 
assuming that she was competent to testify 
in rebuttal after McMasters had been volun- 
tarily put upon the stand by the defendants, 
her testimony wholly fails to make out such 
a case as would approach granting the relief 
prayed for. While in rebuttal she made 
many denials, yet the vital fact of her pres- 
ence and execution of this deed was not 
specifically denied. 

Not only in view of the responsive answer 
and the failure to overcome it by the neces- 
sary amount of testimony, must her case 
fall, but the weight of the evidence indicates 
that she was informed of the entire family 
arrangement by Mr. McAlinney and of the 
effect that her deed to her husband and his 
will in her favor would produce. 

While Mr. Johnston testified in chief that 
he had no recollection of the presence of 
Mrs. Lahey, attention must be drawn to the 
detailed statements made by McMasters, to- 
wit: that Johnston shook hands with Mrs. 
Lahey when he came to the house; that he 
opened the deed and after looking it over 
said that Lahey must sign first; that she got 
the pen and ink from the mantel in the 
front room; that he told McMasters to write 
her name and have her make her mark; 
that he told her to make the mark strong, 
which she did; that she then went into the 



house for Mr. Lahey' s purse, and in the 
presence of Johnston gave McMasters the 
money for acknowledging and recording the 
deed; that the next day, it appearing that 
Mrs. Lahey had not signed the receipt, 
Johnston told McMasters to take the deed 
back to her for that purpose. 

Mr. Johnston was in court during the 
whole time of this trial and was not recalled 
to rebut any of these distinct averments. 
The plaintiff in answer to this suggestion 
argued that as Johnston denied in chief Mrs. 
Lahey's presence, it was not necessary to 
recall him in rebuttal as t^ any of the 
specific statements made by McMasters. 
This does not follow. It must be borne in 
mind that Mr. Johnston is nearly eighty-one 
years of age and recently recovered from a 
severe illness. Had he been recalled and 
his attention drawn to the various state- 
ments made by McMasters, it does not 
follow that his recollection might not have 
been refreshed, and that some of the inci- 
dents might not have been recalled. Fail- 
ing to call him at all, establishes the fact of 
McMasters' uncontradicted, detailed state- 
ments, and they are of great weight. 

The inherent probabilities underlying this 
transaction, it seems to us, are with the de- 
fendant; that the family arrangement was 
discussed fully, is not denied; that the dis- 
position of this property to Lahey's own kin 
should be desired by him, is not unreason- 
able, after having made full provision for his 
wife, especially in view of the absence of 
kith or kin by her; that John Lahey should 
have executed his will asserting that he 
owned this real estate, is to be presumed to 
have been based upon fact. 

Fraud cannot be presumed, much less can 
it be found as a fact, in the absence of clear 
and competent proof. 

For plaintiff, Hermann L. Hegner. 

For defendant, John J. McAlinney and 
Leonard K. Guiler. 



A passenger who, while traveling on a 
rapidly moving railroad car, intentionally 
and needlessly projects his arm, or a part 
thereof, out of the window of the car, is 
held, in Interurban R. & T. Co. v. Hancock 
(Ohio) 6 L.R.A.(N.S.) 997, to be guilty of 
negligence, as matter of law. 
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Cirjcatt ©ottrt^ WiniUA iltates^ 

WESTERN DISTRICT OF PENNA. 

HARTON V. HOWLEY, et al. 

United States Courts — Adverse citizenship — Plea 
to the jurisdiction. 

Where plaintiff bases his right to sue in the United 
States Courts on the ground of adverse citizen- 
ship because of removal from the state, which is 
denied by the defendant, it must be shown that 
there was an actual removal and change of domi- 
cile with a bona fide intention of abandoning the 
former place of residence and esbiblishing a new 
one and the acts of the party must correspond 
with such purpose. 

No. 20 May Term, 1907. 

Opinion by Ewing, J. Filed August 3, 
1907. 

In the bill filed in this case the plaintiff 
claims to be a citizen of the state of Ohio 
and alleges thfe defendaats are citizens of the 
state of Pennsylvania and to that bill Frank 
P. Howley has filed a plea to the jurisdic- 
tion, stating therein that the plaintiff, as 
well as the defendants, is a citizen and resi- 
dent of the state of Pennsylvania, and also 
that another action between the same parties 
for the same subject nwtter had previously 
been instituted and is still pending unde- 
termined in the state courts of Pennsylvania. 

This ground of objection to the jurisdic- 
tion of this court may be disposed of first. 
It has been repeatedly determined that the 
pendency of another action between the 
same parties for the same cause or causes in 
the state courts is no bar to a similar action 
in the courts of the United States, as they 
are regarded as foreign courts for that pur- 
pose. 

Upon the question of citizenship con- 
siderable testimony has been taken, which 
may be briefly summarized as follows. The 
plaintiff was born and raised in Beaver 
county, Pennsylvania, and while for a time 
prior to his marriage he resided in another 
state, from his marriage in 1889 up to 
March, 1905, it is admitted his residence 
was in Beaver, Beaver county, Pennsylva- 
nia. 

Up to about the latter date he was en 
gaged in the building and contracting busi- 



ness, but then became interested in the Old 
Colony Oil Company and the Shawnee Oil 
Corporation, the former now conducting a 
contracting business in the line of drilling 
wells, and the latter an oil producing com- 
pany. Of both these companies the plain- 
tiff is superintendent and manager, and the 
prosecution of his work for the former com- 
pany naturally requires him to spend most 
of his time where their work lies and for the 
latter company he has charge of their leases, 
which embrace territory in Western Penn- 
sylvania, Eastern Ohio and in West Vir- 
ginia. 

Plaintiff's family consists of himself, wife 
and one son, now grown and in employ- 
ment. In March, 1905, he claims to have 
left Beaver and resided until the spring of 
1906 in the western part of that county back 
of East Liverpool, in the neighborhood of 
Smith's Ferry, and since March, 1906, he 
alleges that his residence has been East 
Liverpool, Ohio. 

He says his work during that period and 
for some time to come has been and will be 
in the neighborhood of East Liverpool, 
within a distance of some six miles and that 
that is the most convenient point for him to 
his business. 

In East Liverpool he has quarters in a 
lodging house known as the Hotel Hollen- 
den, occupying there a room on the third 
floor, which he uses both for his bedroom 
and his office. He takes his meals where- 
ever ho happens to be. That hotel fur- 
nishes no meals. During the time he has 
been at East Liverpool and in the neighbor- 
hood of Smith's Ferry his family has con- 
tinued to reside in the town of Beaver, 
where his mother also resides. In the fall 
of 1905, through negotiations conducted by 
himself, his wife purchased a lot in Beaver 
and subsequently erected thereon a dwelling 
house, completing it in the late summer or 
early fall of 1906, which she and her son 
have since occupied as their home. There 
is no disagreement or lack of harmony in 
the family and no separation of husband 
and wife. The plaintiff states that he hopes 
before long to be able to have his family 
with him in East Liverpool, and that so 
long ago as last fall he spoke to a real estate 
dealer in Beaver about trying to sell his 
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wife's property there. He accounts for his 
wife and son remaining there by stating that 
his son is in employment there, or in that 
neighborhood, and that his wife stays there 
in order that he may live at home with her, 
as well as because of their ownership of that 
. property. 

The plaintiflE's name appears in the local 
directory of Beaver as a resident of that 
place, and he is also registered as a voter 
and assessed for taxation there, both for 
the years 1906 and 1907, and he admits he 
voted there in the fall of 1905, the time he 
was staying near Smith's Ferry. He spends 
practically all of the week except Sunday in 
and about East Liverpool and his room 
there is rented by the month. Sundays he 
generally spends with his family in Beaver. 

He has never exercised any of the rights 
nor borne any of the burdens of citizenship 
in East Liverpool, admitting that he has 
not paid any taxes there and claiming that 
he has not voted there because the laws of 
Ohio require two years residence. 

He states it is his intention to remain in 
East Liverpool so Jong as his business pays 
him as well as it does now, but admits his 
position would require him to go any place 
where the work of the corporations by which 
he is employed would demand. These cor- 
porations have their offices in Beaver and 
both the plaintiff and his wife have some 
interest in one or both of them. 

The character of the work in which the 
plaintiff is engaged is such as to make it 
very uncertain as to where he will be at any 
particular time in the future, and the proba- 
bility is that, like all others following simi- 
lar vocations, he will be going about from 
place to place remaining not very long and 
for no definite time in any one locality. 

East Liverpool is about 17 miles distant 
from Beaver, with rail communication, and 
the plaintiff pays $16 per month for his 
room at the former place. 

The question for determination then is 
whether the plaintiff is a resident of Ohio 
or Pennsylvania, and under the pleadings in 
the case the burden of showing that he is 
not a resident of the former state rests upon 
the defendant. 

**To effect a change of citizenship from 
one state to another there must be an actual 



removal, an actual change of domicile, with 
a bona fide intention of abandoning the for- 
mer place of residence and establishing a 
new one, and the acta of the party must 
correspond with such purpose:'' Kemna v. 
Brockhaus etcd., 5 Fed. Rep. 762. 

**Domicile of origin must be presumed to 
continue until another sole domicile has 
been acquired by actual residence, coupled 
with the intention of abandoning the domi- 
cile of origin:" Price y. Price^ 156 Pa. 617. 

Applying these principles to the case in 
hand, and having regard to the employment 
of the plaintiff, the situation of his family 
and all the facts and circumstances sur- 
rounding his and their acts during the past 
two years, I am impressed with the con- 
viction that his real residence and citizen- 
ship are in Pennsylvania and that his situa- 
tion is rather that of one who purposes 
eventually, if family circumstances will per- 
mit and his employment so dictates, to 
change his place of residence permanently, 
rather than that of one who has already 
done so. 

The conclusion, therefore, is that the 
plaintiff is a citizen of Pennsylvania, of 
which state both the defendants are citizens, 
and that therefore the plea of the defendant 
Howley must be sustained and the case dis- 
missed for lack of jurisdiction. 

For plaintiff, Geo. C. Bradshaw. 

For defendants, T. B. Alcorn and R. B. 
Petty. 



®0tMrt of Common f^Ijeas^ 

CLEARFIELD COUNTY. 

PROUTY V. MARSHALL, Defendant, 
and LaRUB, Terre-Tenant. 



Recording acts — When instrument is recorded. 
Mistake of recorder. 

An instrument is recorded as soon as it is filed for 
record, and subsequent purcbaaerj will be 
charged with constructive notice notwithstand- 
ing the recorder does not record the instrument 
on the record book or fails to record it at all. 

No. 115 September Term, 1906. Sur 
motion by defendant for judgment on the 
reserved question. 
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Opinion by Smith, P. J. Filed March 6, 
1907. 

At the trial of this case we reserved the 
legal question involved in the point of the 
(defendant as follows: **That under the law 
and the evidence, the verdict must be for 
the defendant, A. A. LaRue.'* This mort- 
gage was duly signed and acknowledged by 
L. J. Marshall. The recorder, on the back 
of said mortgage, under date of February 6, 
1900, certifies that it was recorded in mort- 
gage book 7, page 421, etc. In transcribing 
the same, however, -the first letter of Mar- 
shall's name is written **S'' instead of **L*' 
throughout the mortgage and is so indexed. 
From this it is argued in favor of the terre- 
tenant, who purchased the property from 
L. J, Marshall, that there is no record of a 
mortgage against L. J. Marshall and that 
therefore he took the property free and dis- 
charged from the lien thereof. 

Our recording act of March 18, 1776, sec- 
tion 6, 1st Smith's Law^ 424, says: '*Every 
recorder of deeds in this province shall keep 
a fair book in which he shall immediately 
make an entry of every deed or writing 
brought into his oflSce to be recorded, men- 
tioning therein the date, the parties and the 
place wherein the lands, tenements or here- 
ditaments granted or conveyed by the said 
deed or writing are situate, dating the same 
entry on the day in which said deed or writ- 
ing was brought into his oflSce, and shall 
record all such de^ds and writings in regular 
succession, according to their priority of 
time in being brought into the same office; 
and shall also immediately give a receipt to 
the person bringing such deed or writing to 
be recorded, bearing date on the same day 
with the entry, containing the abstract afore- 
said; for which entry and receipt he shall 
take or receive no fee or reward whatever." 
Following which, in the same section, is the 
penalty for neglect of such duties. 

Following this was the act of March 28, 
1820, section 1, 7 Smith's Laws 303, as fol- 
lows: **A11 mortgages, or defeasible deeds 
in the nature of mortgages, made or to be 
made or executed for any lands, tenements 
or hereditaments within this commonweath, 
shall have priority according to the date of 
recording the same, without regard to the 
time of making or executing such deed; and 



it shall be the duty of the recorder to en- 
dorse the time upon the mortgages or de- 
feasible deeds when left for record, and to 
number the same according to the time 
when they are left for record, and if two or 
more left upon the same day, they shall 
have priority according to the time they are. 
left at the office for recording; and no mort- 
gage or defeasible deed in the nature of a 
mortgage, shall be a lien; until such mort- 
gage or defeasible deed shall have been re- 
corded, or left for record as aforesaid: pro- 
vided, that no mortgage given for the 
purchase-mqney of the land so mortgaged 
shall be effected by the passage of this act if 
the same be recorded within sixty days from 
the execution thereof." 

Under these acts it has been repeatedly 
held in Pennsylvania, that when an instru- 
ment to be recorded is left for record with 
the recorder for that purpose, it is to be re- 
garded as actually recorded from that time, 
whether it was in fact recorded in a wrong 
book or actually lecorded at that time or at 
subsequent time. The question first arose 
in cases where the recorijer transcribed or 
recorded the instrument in a different book 
from that which would be indicated by the 
instrument itself. Thus, in 1879, in Gladen 
V. Frick 88 Pa. 406, the Supreme Court 
overruled Luck's Ap.^ 44 Pa. 519, and held 
that where certain instruments of writing 
are not required by law to be recorded in a 
particular book, they may be recorded in 
any book kept by the recorder. This was 
followed by Paige v. Wheeler, 92 Pa. 282, 
where it was decided that a defeasance was 
properly recorded in any book kept by the 
recorder of deeds. It was also followed in 
Clader v. Thomas^ 89 Pa. 343, where a deed 
was recorded in the miscellaneous book. 

After the passage of the act of March 19, 
1875, section 1, P. L. 32, requiring certain 
general indexes, both for deeds and mort- 
gages, to be kept by the recorder, it was 
contended that the rule governing Gladen v. 
Frick and Clader v. Thomas, supra, was 
changed, but Justice Green, in Stockweil v. 
McHenry, 107 Pa. 237, ruled otherwise. So 
also in Shebel v. Bryden, 114 Pa. 147-, where 
a deed of assignment was first indexed in 
the limited partnership docket and not in 
the deed book index, it was held not to in- 
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validate the recording of the instrument. 
The court then reiterated, **In contempla- 
tion of law it was recorded and took effect 
from the time it was left with the recorder 
for the purpope of being duly recorded." 

Citing Gladen v. Frick; Claderv. Thomas; 
Paige V. Wheeler, .supra; and Mark's Ap., 
85 Pa. 231. In Farabee v. Joseph McKerri- 
han^ 172 Pa. 234, a mortgage was left for 
record to be recorded, but was actually re- 
corded in the deed book and indexed in the 
index of deeds. Justice Green again reviews 
the cases herein cited and reiterates the 
general principle, **that when the holder of 
an instrument to be recorded has left it with 
the recorder to be recorded, it is to be re- 
garded as actually recorded from that time, 
whether it was actually recorded at that 
time or not, or whether it was recorded in 
the wrong hook." He also discusses in that 
opinion the effect of the act of March 18, 
1875, relating to mortgage indexes referred 
to, and holds that said act did not create 
any new rule of constructive notice respect- 
ing mortgages, for the reason that it did not 
purport to repeal any of the prior legislation 
of the state, nor that it was inconsistent 
with any such legislation. His argument is 
that the act of March 28, 1820, supra, which 
provided that mortgages are liens from the 
time they are recorded or left for record con- 
trols, and that if the act of March 18, 1875, 
was given the effect contended for, it would 
destroy that part of the act of 1820 which 
gives the same effect to being left for record 
as to being actually recorded. 

This seems to be the principle of law laid 
down by a majority of the states where, as 
in this state, the statutes are to the effect 
that an instrument is recorded or takes effect 
from the time it is actually filed for record. 
The majority rule, as indicated in Amer. 
& Eng, Encyc, of Law, Vol. 24, page 114, is 
thus stated: ^^Where this is the law (that 
is, where statutes exist), the rule is favored 
by what seems to be the weight of authority 
that, when the grantee had duly deposited 
for record a valid instrument at the proper 
time, in the proper office and with the 
proper officer, he has performed his whole 
duty, and subsequent purchasers will be 
charged with constructive notice, notwith- 
standing the officer does not properly spread 



the instrument on the record book or fails 
to record it at all," and cites in support 
thereof all of the Pennsylvania cases herein 
cited, together with cases in the United 
States courts, and from sixteen states other 
than Pennsylvania. 

Applying these principles to the case in 
hand, was this mortgage, unquestionably 
signed and acknowledged by L. J. Marshall, 
actually recorded when left for record by 
the plaintiff, Agnes Prouty, or her attorney, 
on February 6, 1900, as shown by the cer- 
tificates of the recorder. We are of opinion 
that it must be held that it was so recorded 
and that A. A. LaRue, the purchaser from 
L. J. Marshall, is affected with notice of 
that record. The en-or in transcribing ^'S" 
for **L" in the first initial -of the mortgage 
is the error of the recorder's office. As is 
held in some of the opinions, there can be 
no duty devolving upon the holder of an 
instrument to stand over the recorder and 
see that such instrument is either actually 
recorded at all, properly recorded or re- 
corded in the proper book. The writing of 
the scrivener of this mortgage undoubtedly 
misled the recorder. The **L" in the name 
of L. J. Marshall in several places in the 
mortgage itself could easily have been mis- 
taken for **S," but the signature of L. J. 
Marshall, as also the acknowledgment in the 
handwriting of the notary public, is just as 
unquestionably an **L" and should have 
put the recorder upon inquiry as to whether 
he was properly recording it. We hold, as 
a matter of law, that it is the mortgage of 
L. J. Marshall to plaintiff; that it was 
properly recorded, as shown by the certifi- 
cate of the recorder, on February 6, 1900; 
and that as a consequence it is a valid lien 
upon the property in question and consti- 
tuted constructive notice to A. A. LaRue 
when he purchased the property. 

The motion for judgment for the defend- 
ant non obstante veredicto on the reserved 
question is therefore overruled, and judg- 
ment is directed to be entered in favor of 
the plaintiff for the amount of verdict, upon 
payment of the jury fee. Exception noted 
to the defendant, A. A. LaRue, and bill 
sealed. 

For plaintiff, Pentz & CaidMns. 

For defendant, A. L, Cole. 

fProm Oscar Mitchell, Esq., Clearfield, Pa.] 
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^onxt of ©ommoti l^ljeas^ 

BLAIR COUNTY, 



McFADDEN v. CONDRON. 



Dower — Asdgmiient for creditors — Widow^a 
rigJUs, 

An assignment for creditors not joined in by the 
wife of the assignor does not defeat the wife's 
rights to her common law dower. ' 

No. 575, equity docket **D.'' Bill in 
equity. 

Opinion by Shull, P. J., specially pre- 
siding. Filed February 21, 1907. 

The plaintiff is seeking to recover her 
rights of dower as widow in certain lands of 
which' her husbahd was seized during cover- 
ture, but which he assigned for the benefit 
of his creditors, without hit wife, this claim- 
ant, than joining in said deed. 

FINDINGS OF FACT. 

1. Barbara McFadden, plaintiff and 
claimant, was the actual wife of Archibald 
McFadden at the time of his decease, which 
occurred on September 14, 1887; 

2. Archibald McFadden, husband of 
claimant, in his lifetime and during cover- 
ture with plaintiff, was seized in his de- 
mesne as of fee of a certain lot of ground 
situate in the borough of Hollidaysburg, 
Pa., bounded by Young's alley, lands of 
Daniel Young, Gilbert Fagley and the canal 
basin, being about two hundred and forty- 
seven feet in length and fifty- six feet wide, 
and which is more fully described in the 
deed, dated June 23, 1869, from Joshua 
Gilbert and wife to Archibald McFadden, as 
recorded in deed book. Vol. W, page 645. 

3. Archibald McFadden made a deed of 
voluntary assignment for the benefit of his 
creditors, to A. S. Morrow, which said as- 
signment included, inter alia, the above 
described plot of ground. But his wife, the 
claimant, did not join in said deed; 

4. A. S. Morrow having died before exe- 
cuting fully the trust, John M. Snyder, 
Esq., was appointed to execute the same, 
who, under an order of court, sold the lot 
herein described to Joseph B. Condron, this 
respondent, which said sale was duly con- 
firmed and deed made and delivered in ac- 
cordance with said sale, and the purchaser, 



this respondent, is in possession thereof; 

5. That no proceedings up to the present 
time have ever been instituted to establish 
and fix the dower rights of the widow in 
the said premises, nor has any dower ever 
been paid by this respondent, or any one 
for him, to the complainant. 

DISCUSSION. 

The plaintiff's husband became seized of 
the undivided one- half of the premises by 
virtue of a deed of conveyance from Joshua 
Gilbert and wife, et al., on June 23, 1869, 
which said deed is recorded in deed book, 
Vol. W, page 645, and upon the same deed 
of conveyance on same date, but unre- 
corded, is an assignment and conveyance 
from W. C. Enright and wife of the other 
undivided one-half of said premises, which 
places the title absolute in Archibald Mc- 
Fadden, who was seized and owned the said 
plot of land during coverture with Barbara 
McFadden, this plaintiff. 

The premises is a low, marshy lot, lying 
along the canal basis, is unimproved, there 
being no buildings thereon, and has yielded 
but little revenues, in fact not sufficient to 
pay the Uixes, since it came into possession 
of defendant. He undertook to derive some 
revenues therefrom by moving a shanty or 
dwelling thereon for rental, but the evidence 
discloses the fact that the venture proved a 
failure, the expense being greater than the 
income. Besides these facts, the defendant 
tenders plea tout temps prist^ which bars the 
right of plaintiff to recover mesne profits, 
unless it is shown by the evidence that 
dowev had previously been demanded. No 
such evidence was adduced. At this time 
the plot has become valuable, because it is 
necessary for the use and operations of the 
railroad company, and there now offered, 
and a contract of sale made and entered into 
with the company by the defendant in con- 
sideration of the sum of $1,000. This, 
therefore, is deemed to be the true present 
value of the premises, or the value at time 
the widow became dowable together with 
the increase arising from advanced values of 
the premises inherent in the land itself. 
Ihompson v. Morrow, 5 S. & R. 289. ■ 

There being no improvements upon th^e 
premises nor has there been much improve- 
ments whereby the value of the lot would 

Digitized by VjOOQIC 



September 4i *07. 



PITTSBURGH LEGAL JOURNAL. 



63 



be enhanced since in possession of vendee, 
hence, it is not necessary for us to discuss 
the proposition that the widow is not en- 
titled to increase in value occasioned by the 
vendee's improvements. Thompson v. Mor- 
row, supra. The other causes conducive to 
the increase is her gain and she is entitled 
thereto. Hence, there is no question as to 
the value of the premises and none other is 
shown by the testimony, except the amount 
fixed by the agreement for the sale. Under 
the statute (act of April 8, 1833, section 1, 
P. L. 315) it is provided that **the real 
estate of a decedent * * *. remaining after 
payment of all just debts and legal charges, 
which shall not have been disposed of by 
will, or with wise limited by marriage settle- 
ment, shall be divided and enjoyed as fol- 
lows: 

**1. Where such intestate shall leave a 
widow and issue, the widow ^hall be en- 
titled to one-third part of the real estate for 
the term of her life." It appears, under 
our third finding of fact, that Archibald 
McFadden conveyed and assigned for the 
benefit of creditors, his right, title and in- 
terest in said lands, ho, therefore, having 
'^disposed of" said real estate in his lifetime 
and not having died seized thereof, his 
widow would not be entitled to dower under 
the statute. But this deprivation of her 
statutory dower does not extend to bar her 
rights of dower at common law. The deed 
of assignment fixed the quantum of estate 
which passed to the assignee, and the assig- 
nee could see under an order of sale only 
such estate and title as passed to him by the 
deed of trust. The wife's contingent right 
of dower could not pass from her without 
her joining in the deed, which would con- 
vey such right, and not having so joined, 
there is left in her the right of dower in the 
lands of which he was seized during cover- 
ture, and which at his decease immediately 
matured into being. Mills y, Ritter^ 197 Pa. 
353. The right of this plaintiff, therefore, 
in the premises, is that of common law 
dower, which entitles her to assignment by 
metes and bounds. But the evidence dis- 
closes the fact that the lands cannot be 
divided without prejudice to or spoiling the 
whole thereof, we, therefore, owing to ina- 
bility to divide, appraise, the same, fixing 



said value at the sum of $1,000 as heretofore 
suggested. 

CONCLUSIONS OF LAW. 

1. That the plaintiff is entitled to dower 
at common law in the premises described in 
the bill. 

2. That said lands cannot be divided to 
set apart to the widow her rights in metes 
and bounds, and the lands are, therefore, 
appraised and valued at the sum of $1,000. 

3. That it was necessary to fix such 
dower by some legal process, either by par- 
tition or in equity, and it never having been 
so done, the costs of this proceeding should 
be deducted from the value of the whole 
lands, and one-third of the balance remain 
as a charge on said lands; the interest on 
said one-third of the balance shall be paid 
annually to Barbara McFadden. 

And now, February 21, this cause came 
on to be heard, testimony was adduced, the 
case argued, and upon consideration, it is 
ordered, adjudged and decreed that the costs 
of this proceeding be deducted from the en- 
tire sum or value of the premises and the 
dower interest of one third the balance be 
therein fixed, to wit, the sum of $19.33, 
which said amount shall be paid by the 
said defendant or his successors in title, on 
May 1, 1907, and the further sum of $19.33 
annually thereafter to the said Barbara Mc- 
Fadden during the term of her natural life. 
The prothonotary to enter decree nisi, notify 
counsel hereof, and if no exceptions, in ten 
days decree absolute. 

For plaintiff, E, G. Brotherlin. 

For defendant, Robert W. Smith. 

[From Levi Leedom, Esq., Hollldaysburg. Pa.] 



Defamation in Lawsuits. 



A sharpe lesson was taught by the Court of 
Appeals of New York a few days since, ac- 
cording to a newspaper report of the matter, 
to an attorney who is himself a judge of a 
lower court. The account of the matter 
states that the attorney's brief gratuitously 
accused the parties on the other side with 
pilfering an estate, and that the opposing 
counsel called the attention of the Court of 
Appeals to this part of the brief, and sug- 
gested that it was not substantiated by any 
proof. After the attention of the court was 
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directed to the matter, the judges carefully 
read the passage, and then the presiding 
judge deliberately directed the ofifending 
attorney to take his seat at the table, and 
with his pen eliminate from the brief every 
word of the attack made on the reputation 
of the parties to the action, and, further, to 
eliminate such matter from every copy of 
the brief that had been submitted to the 
court. The attorney protested that there 
were sixteen or eighteen of these copies, and 
that the court would not expect him to 
scratch the passage out of them all, but in 
reply the judge merely said, **Do as the 
court directs," while an associate judge 
leaned forward and expressed his wish to 
contribute an assenting opinion to this 
order. This incident is taken from a news- 
paper report of the transaction, but, assum- 
ing its truth, it is a very gratifying instance 
of deserved rebuke to a gross offense. Courts 
have not always been so vigorous in their 
treatment of similar cases. 

The pettifoggers and the shysters who 
infest some of the lower courts have always 
been much given to a personal abuse of the 
opposing attorney's parties and witnesses. 
No doubt their breed is rapidly becoming 
extinct. But, even among those who re- 
gard themselves as honorable members of 
the legal profession, there have always been 
some who were dishonorable enough to 
make violent, outrageous and unjust attacks 
on those who opposed them, in the hope of 
getting an advantage in their suits. Such 
practices succeed best with juries of the 
lowest grade. Doubtless defamation in law- 
suits has been for the most part confined to 
oral argument before juries. Attorneys 
willing to exhibit themselves both as liars 
and as cowards have taken advantage of the 
shipld of privilege to utter libels or slanders 
in lawsuits which they would not dare to 
repeat out of court. As intelligence, de- 
cency, and a sense of justice become com- 
mon in a community, unjust abuse uttered 
by an attorney in a case recoils upon him- 
self and damages his case, though it must 
be confessed that here and there a man is 
found who has achieved much success at 
the bar who has a reputation for brutal and 
unscrupulous treatment of those opposed to 
him. 



The legal privilege of an attorney for de- 
famation in the course of a suit is not abso- 
lute, though many appear to think it so. 
The case of Randall v. Hamilton, 45 La. 
Ann. 1184, 22 L.R.A. 649, 14 So. 73, and 
other cases reviewed in a note to that case 
in 22 L.R.A. 649, sustain the proposition 
that defamation in a pleading is not privi- 
leged, unless the defamatory matter is per- 
tinent or relevant to the case. The same 
doctrine is upheld in Grant v. Haynes, 105 
La. 304, 54 L.R.A. 930, 29 So. 708. The 
same in substance is esiablished with respect 
to defamatory testimony. Cooper v. Phipps, 
24 Or. 367, 22 L.R.A. 836, 33 Pac. 985, 
and other cases cited in the annotation to 
that case in 22 E.R.A. 836. But, while the 
privilege in such cases is not unlimited, it is 
so nearly so that an attempt to get legal 
satisfaction for defamation in a lawsuit is 
rarely made. . It is therefore all the more 
important that the court should, in every 
instance where possible, administer severe 
and drastic treatment to any attorney who 
wantonly and gratuitously attacks the char- 
acter of another person. — Case and Qynvment^ 



The right of a conductor to eject a passen- 
ger from a car when the station to which his 
ticket reads is passed, and he refuses to pay 
additional fare, is sustained in Virginia & 
S. W. R. Co. V. Hill (Va.) 6 L.R.A.(N.S.) 
899, notwithstanding his contract calls for a 
ticket to a more distant point, and the ticket 
held by him was issued by mistake. 



Refusal of a connecting carrier to surren- 
der freight — at lea?t after a reasonable time 
to ascertain facts— upon tender of the rate 
stipulated for in the carriage contract, which 
is in excess of its own portion of the through 
rate, because of a way bill in its possession 
calling for a larger sum, which is subse- 
quently admitted to be a mistake, is held, 
in Beasley v. Baltimore <fe P. R. Co. (App. 
D. C.) 6 L. R. A. (N. S.) 1048, to be aeon- 
version for which trover will lie. 



The validity of a statute prohibiting the 
use of the national flag for advertising pur- 
poses is sustained in Halter v. State (Neb.) 
7L.R.A. (N.S.) 1079. 
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PITT8BUBGH, PA., SEPTEMBER 11. 1907. 

ALLEGHENY COUNTY, 

In re Estate of WM. G. FOSTER, 
Deceased. 

Testator — Partnership interest — Continuance of. 

Testator was a member ol a partnership, the terms 
of which provided that the death of a member 
sboald nof dissolve it: that in case of death, 
titilure or withdrawal of a member the remaining 
partners should have the right to purchase his 
interest, and in case of death of a memt)er his 
l^;al representatives could hold his interest and 
could withdraw from the firm in the manner 
provided for a withdrawing member. By testa- 
tor's will his estate, including this partnership 
interest, was put in trust for a period of five 
years and then it was. to be divided among the 
beneficiaries. At the expiration of this time the 
remaining partners sought to purchase the testa- 
tor's interest in the manner provided in the 
partnership agreement. Held, that testator's 
will was not a direction to his executors to sever 
his interest in the partnership, and under the 
terms of the agreement the beneficiaries under 
the will were entitled to hold their interest 
therein. 

No. 165 June Term, 1907. 

Opinion by Miller, J. Filed July 23, 
1907. 

The question is, whether a co-partnership 
agreement which provides that death shall 
not terminate the decedent's interest therein, 
entitles the surviving partners to his interest 
at a book value fixed for withdrawing or 
failing members, the deceased partner's 
beneficiaries declining to withdraw. 

THE FACTS. 

In 1871 the decedent and William Steven- 
son, under the name of Stevenson & Foster, 
formed a partnership for the purpose of job 
printing, blank book manufacture, etc., in 
the city of Pittsburgh; no written articles of 



co-partnership at that time seem to have 
been made. In 1888 they entered into an 
agreement in writing, the main provision of 
which is that the death of either partner 
should not dissolve the firm; but that the 
business should be continued, and provid- 
ing the manner of said continuance. In 
1893 the name v/as changed to Stevenson & 
Foster Company, and Alexander S. Cal- 
houn, Joseph 0. Wells and Bertram S. 
Smith were admitted as partners, they form- 
erly having been employes of the firm. In 
this agreement it was provided, inter alia, 
that the capital stock was $200, OCX), of which 
$120,000 was agreed upon as the value of 
the good will; after defining the respective 
interests of each of the parties and the 
salaries that shall be paid, article seventh of 
the agreement provided that ^^the firm shall 
not be dissolved by the withdrawal, misfor- 
tune, failure, pleasure, or death of any of 
its members, nor in any way but by the 
consent of all the members thereof, except 
as hereinafter provided in these articles." 
Section eight provided that **if any partner 
desires to withdraw, or should any one's 
interest become divested by legal process, or 
by assignment for the benefit of creditors, 
the remaining members should have the 
right to take such interest at the price or 
value found upon the books of the firm at 
the last annual taking of stock." Section 
nine provided that ''in the case of the death 
of any member his legal representatives 
shall hold his property and interest in the 
same manner and subject to the same rights 
and liabilities as the deceased member held 
the same, and may withdraw from the firm 
as provided in the case of the withdrawal of 
a member;" in this section the term **legal 
representatives" was defined to be the per- 
son or persons who may be made such 
touching the property by the last will of the 
deceased member, or who may become such 
under the intestate laws of Pennsylvania, 
and included executors, adminiptrators, 
guardians, trustees or legatees, if mi juris. 
This agreement was amended under date of 
December 11, ,1895, providing that **the 
legal representatives of any deceased mem- 
ber of said co-partnership may designate 
a suitable person, as they can with the 
surviving members of the co-partnership 
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agree upon, to represent the interest of 
such deceased member in the working 
force and active management and conduct 
of the business. And such representative 
person or appointee shall be admitted there- 
to, and shall be paid such salary as shall be 
determined by the members or persons rep- 
resenting a majority of the contributing 
capital/' 

The business was conducted under the 
foregoing articles until the 15th of February, 
1901, when William Stevenson died testate, 
providing in his will, inter alia, that his 
interest in the co-partnership of the Steven- 
son & Foster Company **should be allowed 
to remain until after the death of three of 
my said executrices hereinafter named, ex- 
cept for good and substantial reasons." The 
will further bequeathed all his estate, in- 
cluding his interest in this co-partnership, 
to his wife and his three daughters as exe- 
cutrices in trust, which trust is clearly de- 
fined. 

New articles of association were then en- 
tered into on the 1st day of July, 1901, 
between William G. Foster with the other 
existing members of the firm, and with 
George R. Dorman, Edwin L. Stevenson 
and Alan C. Stevenson as new partners, and 
with the executrices of William Stevenson, 
respecting his interest, save an interest of 
2-40 which was purchased by Edwin L. 
Stevenson and Alan G. Stevenson. This agree- 
ment recited the articles of co-partnership of 
July, 1893, and the supplementary agree- 
ment of December 11, 1895, and after 
reciting some of the provisions relating 
to the continuance of the partnership, not- 
withstanding the death of a member, 
and the provision of William Stevenson's 
will, and the admission of new interests 
provided as follows: (1) The partnership 
was to continue until dissolved by the 
mutual consent of all the parties, or as pro- 
vided for in the new agreement; (2) That 
the property of the firm should be valued at 
$80,000, defining the respective interests of 
each partner, and in which (3) it appears 
that the value of William G. Foster's in- 
terest was $26,000; (6) That none of the 
parties thereto should without the consent 
of all the others regularly obtained, dispose 
of any interest to any person other than to a 



member of the firm, and then only as pro- 
vided in paragraph eight. The remaining 
paragraphs bearing upon the questions at 
issue, in part, are as follows: 

**7, In order to provide against loss and incon- 
venience that might otherwise result from the 
withdrawal of members, or the miefortanei failure 
or death of any of the partners, it is hereby agreed 
as follows: The firm shall not be dissolved by the 
withdrawal of any of its members or parties hereto 
or by the misfortune, failure or death of any of its 
members thereof and parties hereto, except aa 
hereinafter provided. And in case of the death of 
any or all of the parties of the second part, the 
survivor or anrvivors or successor or succeBflora 
shall represent said interest.'^ 

'^8. Should any of the members or parties here- 
to desire to withdraw from the firm or should the 
interest of any member become divested through 
legal process, or by assignment for the benefit of 
creditors, it is hereby agreed that the remaining 
members shall have the right to take the interest 
of such retiring or failing, or unfortunate member 
at the price or value at which the same stands 
upon the books of the firm at the last annual tak- 
ing of the stock (as hereinafter provided) to which 
shall be added the proportion of the profits or de- 
ducted the share of losses for the current business 
year, proportionately upon the basis of the con- 
tributing capital. *' 

"9. In the case of the death of any member his 
legal representatives shall hold his property and 
interest in the same manner and subject to the 
same rights and liabilities as the deceased member 
held the same, and may withdraw from the firm as 
provided in the case of the withdrawal of a mem- 
ber." 

' ' 10. Remaining members as used in these articles 
is understood to embrace the legal repesentatives 
of such members as are or may be deceased, and 
who have been admitted to participate in the 
transactions of the firm." 

William G. Foster died on the 13th day ' 
of June, A. D. 1902, having made his last 
will and testament, dated March 22, 1900, 
at which time the business of Stevenson & 
Foster Company was operated under the 
previous articles with their supplements. 
By his will he provided inter alia, as fol- 
lows: 

. 'Third. All the rest and residue of my estate 
real, personal and mixed and wherever situated, I 
give, devise and bequeath unto the Equitable Trust 
Company of Pittsburgh, Pennsylvania, my execu- 
tor hereinafter named, in trust for the following 
uses and purposes, viz: 
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let After the full payment and dischai-ge of 
my just debts and engagements and funeral ex- 
penses, to take, hold, receive, manage and control 
all of my said estate in such manner as to my exe- 
cutor may seem best. 

2nd. Providing for the payment' of certain 
portions of the income from his interest to his 
wife, children and niece, for a period^ of five years 
from his death unless his executor sooner makes 
division. 

3rd. Directing the trustee to collect the in- 
come from his estate, invest and reinvest the same, 
and to hold the unexpended income and the prin- 
cipal and all of his estate in ten undivided shares, 
defining what shares respectively shall go to his 
wife, children and other beneficiaries; further pro- 
viding as follows: 'At the expiration of the term 
of five years from my death or sooner if my said 
executor sees fit, my executor shall divide the 
whole estate and after payment of the reasonable 
expenses of the trust shall pay, fix and set apart 
un'o my said wife her said four shares, unto my 
daughter Emma Elate Foster her said three shares, 
and unto my son Charles W. Foster his said one 
share, all to be free from the trust.' '' 

He then arranges for the continuance of 
the share of his son, William 6 Foster, in a 
trust to the end of his life, and for the share 
to his niece, Helen Harrison, to remain in 
the trust until she is twenty-five years of age. 

By the fourth paragraph of his will he 
authorizes his executors to sell, barter, ex- 
change and dispose of any and all of his 
property at any time until his estate was 
divided up and set apart as set forth in the 
third paragraph, giving the executor full 
power as to manner of such sale, barter, ex- 
change, or disposition of his property. 

"William G. Foster, Jr., testator's son, 
and a beneficiary under his will and for 
whom a trust was created, died in October, 
1904, unmarried and without issue. His 
other son, Charles F. Foster, whose share 
was to be free from the trust at the expira- 
tion of five years, died August 25, 1905, 
testate. 

After the death of William G. Foster, by 
agreement between his executor, benefici- 
aries and the surviving parties, J. D. Lyon, 
Esq., was appointed to represent the interest 
of the Foster estate in this co-partnership. 
The net earnings of the firm ending with 
the year 1903 were $60,949.76; for the year 
1904, $59,867.10; for the year 1905, $62,- 
429.14; for the year 1906, $53,154.07. 



These earnings are exclusive of salaries paid, 
which since 1904 have aggregated $27,820 a 
year. The dividends paid during the years 
1904, 1905 and 1906 having been $60,000, 
while for the year 1903 it was $100,000. 

The surviving partners, shortly after the 
death of Mr. Foster and continually since 
that time, have given notice of their inten- 
tion to acquire his interest at the expiration 
of the five-year period from his death, as 
provided by his will, in accordance with 
the terms of the last partnership agreement. 
This interest as shown by the books is $39,- 
127.48, which amount was tendered to the 
executor at the expiration of the five year 
period, but was refused. The executor ac- 
counts for the undivided interest in this 
firm, to-wit: 26-80 at the appraised valua- 
tion of ^5,000, and reports the same into 
court as a balance in favor of the estate in 
said co-partnership. 

Neither the executor nor the beneficiaries 
under the will of William G. Foster, de- 
ceased, desire to have his interest in said 
co-partnership cease; but insist upon having 
the same remain for the benefit of the estate, 
said interest to be represented in said firm 
as may hereafter be determined upon. They 
further deny that the amount tendered by 
the surviving partners is the fair value of 
the decedent's interest in said partnership, 
and deny that they are bound by the terms 
of the agreement as to withdrawal members 
respecting the said interests. 

The good will, trade name and earning 
power of the Stevenson & Foster Company 
are assets and are of value. 

OPINION. 

It is manifest that under articles seven 
and nine of the agreement of July 1, 1901, 
the death of a partner did not dissolve the 
firm; but his legal representatives were to 
hold his interest therein as did the decedent 
himself. If the representatives of the de- 
ceased member desire they may withdraw 
from the firm as provided in the case of the 
withdrawal of a member who did so volun- 
tarily, or who was under legal liability, in 
which case his rights, or the rights of his 
creditors, were fixed by article eight. 

The term * 'legal representatives" is a very 
comprehensive one; it embraces not only 
executors and administrators, but also in- 
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eludes descendants, next of kin and dis- 
trij>utees: Staples v. Lewis, 41 Alt. Rep. 815; 
Wamecke v. Lembca, 71 111. 91; Commoji' 
wealth V. Bryan, 6 8. & R. 83; Jarman on 
Wills, Sixth Edition, Vol. 2, page 117. The 
parties to the agreement of July, 1893, and 
its supplement in 1895, defined legal repre- 
sentatives to include more than executors, 
and this definition is properly read into the 
agreement of 1901, which refers to the two 
preceding ones. 

But the representatives of the Foster estate 
do not wish to withdraw from the firm. 
There is nothing in the agreement which 
compels them to withdraw. There is a vast 
difference between the rights of a volun- 
tarily withdrawing, failing or unfortunate 
member, and the rights of the representa- 
tives of a deceased member, who may con- 
tinue to hold his interest therein and who 
elects not to withdraw or sever the deceased 
member's interest therefrom. The agree- 
ment of 1901 is careful and discriminates 
between the interest of one who is dead, and 
the rights which his estate shall have in the 
firm, as compared with the interest of one 
who voluntarily withdraws, or whose share 
therein is subject to execution. 
^ The relation of the parties and their rights 
are fixed by the contract of 1901, and unless 
there is a dissolution worked by the terms 
of Foster's will, the petitioners have no 
standing. 

He directs that his entire estate, including 
his interest in the partnership, shall go into 
the possession of the Equitable Trust Com- 
pany, in trust, for the period of five years; 
it to manage, control and direct the same. 
He then directs that his estate shall be 
divided by the executor among the bene- 
ficiaries. This works neither a general dis- 
tribution involving a conversion of his part- 
nership interests, nor is it a direction to 
sever his partnership interests in the firm, 
nor is it any express or implied authority 
for assuming that he intended his interest 
therein to be fixed at the book value as 
prescribed for voluntarily withdrawing 
members. 

The fact that he did not specifically men- 
tion or devise his interest in the firm, indi- 
cates that he knew and intended that his 
estate was to be benefited by the terms of 



the contract, providing that his death 
worked no dissolution, and that his interests 
for his beneficiaries remain the same as 
though he were living; such provision is 
binding: Brew v. Hastings, 196 Pa. 222. 
The executor has filed this account for the 
purpose of making the division as directed, 
and as a part of the balance he reports the 
decedent's interest in the firm at an ap- 
praised value of $75,000. The beneficiaries 
have the right, creditors not being affected, 
to elect to take this interest in kind, and as 
the i>ersonal repi'esentatives , with and suc- 
ceeding the executor, they have the right to 
hold this interest as provided in article nine, 
to-wit: in the same manner and subject to 
the same rights and liabilities as the de- 
ceased member held the same. There is no 
difficulty in making such division; the will 
provides the proportions. 

It is urged that this will introduce a 
number of new partners; such may be 
the effect of the contract. Foster's will 
did not and could not change this con- 
tract. If serious complications arise be- 
tween the parties hereafter, it is not the con- 
cern of this court at this time. 

. There seemed to be no difficulty in fixing 
the interests of the Stevenson estate after 
his death, and a satisfactory agreement pre- 
serving the joint property was made. Why 
can not this be done again as to the Foster 
interest? If the parties cannot agree and 
are dissatisfied, the contract pro\^ides for 
the means of winding up the entire business 
with probable loss to all. 

A business so carefully nurtured by its 
two founders, who repeated in all the agree- 
ments the provision as to the rights of de- 
ceased partners' interests therein; the faith- 
fulness with which the rights of the Steven- 
son estate were conserved by Foster in the 
agreement of 1901; the acknowledged good 
will and valuable property name; the amaz- . 
ing income and profits shown, all indicate 
that it was not intended that a deceased 
partner's interest, whose representatives did 
not wish to withdraw, can be forced to ac- 
cept a minimum amount as shown by the 
stock or book value, applicable solely to 
another class of withdrawing or retiring 
members. 

Distribution of this interest will be sus- 
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pended until further order of court, pending 
the filing of a stipulation by the execufor 
and the Foster beneficiaries as to the man- 
ner in which this interest shall continue to 
be represented in the firm. 

The petition of the surviving partners is 
dismissed. 

For petitioners, Lazear & Orr. 

For respondents, S. S, & C. B. Mehard, 



^ivcnit &onxt, ISLnittA jltatjeS; 

WESTERN DISTRICT OF PENNA. 

OVERHOLT & CO. v. GERMAN- 
< AMERICAN INSURANCE CO. 



United States Courts — Removal of causes — Ap- 
plication for. 

The defendant should file his applicatiou for a re- 
moval of a cause from the State to the United 
States courts at or before the time when he is 
required by law or the practice of the state to 
make any defense whatever in its courts, and if 
such a defense has been made a petition to re- 
mand will be granted. 

An affidavit of defense and the practice act or a 
rule of court in pursuance thereof is an answer 
within the meaning of the act of Congress relat- 
ing to the removal of causes. 

No. 64 November Term, 1906. Also 
same against nine other insurance companies 
at Nos. 65, 66, 94, 95, 96, 97, 98, 99 and 
100 of the same term. 

Opinion by Ewing, J. Piled August* 7, 
1907. 

These cases are before the court on 
motions to remand to the common pleas of 
Fayette county, Pennsylvania, from which 
they were removed by the several defendants 
without leave or authority of that court. 

. It seems that when application was made 
to the court in which the suits were origi- 
nally brought, it embraced not only a peti- 
tion to remand, but also a petition to con- 
solidate various cases against the same com- 
pany, which process of consolidation the 
defendants of their own volition made in 
transferring the causes to this court, al- 
though the applications aforesaid had been 
denied by the court of original jurisdiction. 

Several reasons are assigned in support of 
the motions to remand, but the only one 



thought necessary to refer to is that the ap- 
plication for the removal of the causes from 
the State court was made too late. 

An act of Congress in such cases provides 
that the petition for removal may be filed 
**at the time, or any time before the defend- 
ant is required by the laws of the State or 
the rule of the State court in which said 
suit is brought to answer or plead to the 
declaration or complaint of the plaintiff." 

The rules of the court of common pleas of 
Fayette county aforesaid provide that **in. 
all actions on policies of insurance, etc., if 
the plaintiff shall file on or before the return 
day of the writ, a statement showing the 
amount he believes to be due from the de- 
fendant, together with a copy of the book 
entries or instrument upon which the suit 
is brought, etc., he shall be entitled to judg- 
ment for want of an affidavit of defense, as 
follows, viz.: if the writ shall have been 
duly served and the said statement shall 
have been duly filed and a copy thereof 
served on the defendant prior to the return 
day, judgment by. default may be entered 
any day after fifteen days subsequent to the 
service of said statement, etc., unless the 
defendant files an affidavit of defense." 

The provisions of this rule were complied 
with by the plaintiff in these cases, so far 
as the service of the writ and the filing and 
serving of a copy of the statement on the 
defendant is concerned, and the defendants 
also complied with its provisions by filing, 
on the return day, affidavits of defense. 

The writs in all these cases, except in 
those cases embraced in No. 94 of Novem- 
ber term, and one of the cases embraced in 
No. 95 of November term, were served on* 
March 14, 15 and 16, 1906, and those in 
No. 94 and one in No. 95 of November 
term, on March 20, 1906, and the return 
day of all was April 2, 1906. 

By the above cited court rules the defend- 
ants were required to file affidavits of de- 
fense on April 2nd in all the said cases, 
except those served on March 20th, where 
they were required to file them on April 
4th. But the defendants filed all their affi- 
davits of defense on April 2nd and the peti- 
tion for removal was not presented to the 
court until April 13th. 

It is now contended by the plaintiffs that 
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the petitions for removal having been pre- 
sented after the defendants were required 
by the rules of the State court to file affida- 
vits of defense and did so file such affidavits, 
that it was then too late to remove said 
causes, while the several defendants insist 
that the requirements of the act of Congress 
that the application for removal shall be 
made before they are required to answer or 
plead to the declaration or complaint of the 
plaintiff, does not embrace affidavits of de- 
fence, but merely technical answers and 
pleadings. These claims of the respective 
parties present the questions before us for 
determination. 

The Procedure Act of May 25, 1887, in 
its 3rd section directs that *The statement 
* * * in the action of assumpsit shaH be 
replied to by affidavit," and the above cited 
rule of the State court in Sec. 4 declares 
that **In all cases where affidavit of defense 
is required, it shall set forth specifically and 
at length the nature and character of the 
same and shall state whether the defense is 
to the whole or a part of .the claim, and if 
only to a part it shall state to what part, 
and all items of the plaintiff's claim not 
traversed or denied shall be taken as con- 
fessed." 

Conceding that an affidavit of defense in 
Pennsylvania practice is no part of the 
pleadings, as declared by the Supreme 
Court in Muir v. Insurance Company^ 203 
Pa. 338, yet it is an answer to the plaintiff^s 
claim, and under the said rules of court 
determines what the issue between the 
parties is, for only those matters alleged on 
the one side and denied on the other, are 
by those rules put in issue, and indeed, the 
answer of the defendant under the rules of 
court of Allegheny county makes the answer 
an affidavit of defense, for in Sec. 1 of Rule 
8, it is directed that the defendant shall 
**file an answer verified by affidavit and 
such items of the claim and material aver- 
ments of fact as are not directly and specifi- 
cally traversed and denied by the answer 
shall be taken as admitted," and by Sec. 2 
it is further provided, **If the specifica- 
tion and statement be filed with the precipe, 
they shall be taken as an affidavit of claim, 
and defendant shall, without further notice, 
file his answer thereto within the time re- 



quired for filing affidavits of defense, which 
answer shall be taken as an affidavit of 
defense." 

Thus in every view of the case an affida- 
vit of defense is an answer to the plaintifPs 
claim and so important in this respect that 
it frames the issue to be tried between the 
parties. 

In MaHin v. B. & 0. R. R. Co., 161 U. 
S. 673, Mr. Justice Gray, in delivering the 
opinion, says that this provision regarding 
the time for the presentation of a petition 
for removal ''allows the petition for removal 
to be filed at or before the time when the 
defendant is required by the local law or 
rule of court *to answer or plead to the 
declaration or complaint.' These words 
make no distinction between different kinds 
of answers or pleas." And again, * 'Con- 
struing the provision now in question, hav- 
ing regard to the natural meaning of its 
language, and to the history of the l^isla- 
tion upon this subject, the only reasonable 
inference is that Congress contemplated 
that the petition for removal should be filed 
in the State court as soon as the defendant 
was required to make any defense whatever 
in that court, eo that, if the case should be 
removed, the validity of any and all of his 
defenses should be tried and determined in 
the Circuit Court of the United States." 

To the same effect also is Wabash Western 
Railway v. Brow, 164 U. S. 271. 

It was upon the authority of these two 
cases that it was determined in Muir v. In- 
surance Company, supra, that the petition 
for the removal of the case from the State 
court to the Federal court should be filed 
before the defendant is required to file an 
affidavit of defense. 

The same principle is again declared in 
Powers V. ChesapeaJce & Ohio R. R. Q>., 169 
U. S. 92, where it is stated that "undoubt- 
edly, when the case, as stated in the plain- 
tiff's declaration, is a removable one, the 
defendant should file his petition for re- 
moval at or before the time when he is re- 
quired by the law or practice of the State to 
make any defense whatever in its courts." 

According to the plain interpretation of 
these decisions the application for the re- 
moval of these causes was made too late 
and the petition to remand must be granted. 
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It may be stated that these cases have all 
been tried in the State court and passed 
upon by the Supreme Court on appeal and 
the judgmenta of the lower court afiBrmed. 

The cases are therefore remanded. 

For plaintiff, Gordon & Smith. 

For defendant, Jennings & Jennings. 



HARRISBURO. 

WOFFINGTONS CASE, 

Public officers — Justice of the peace — Removal 
from district — Vacancy in office — Residence — 
Resignation — Appointment by governor. 

It does not necessarily follow that, because'a justice 
of the peace has removed from the district for 
which he was commissioned, a vacancy is thereby 
created in his office. He can perform no official 

' acts outside of his district, but it is not every re- 
moval from the district which will create a 
vacancy. The question of residence is one of in* 
tention, to be determined before a'proper tribu- 
nal under the evidence presented. 

U. was elected justice of the peace for East Deer 
township at the spring election of 1905, and was 
duly commissioned for five years. At the spring 
election of 1907, W. was elected to succeed U. on 
the theory that a vacancy existed by reason of 
the alleged removal of U. from the township. 
W. filed his acceptance, but the secretary of the 
commonwealth did not issue a commission to W. 
by reason of the fact that there was at that time 
no evidence in the office of the secretary that a 
vacancy existed. On March 5, 1907, U. tendered 
his resignation to take effect April 20, 1907, 
which resignation was accepted by the governor 
March 7, 1907. 

Qusere (1) Was W. entitled to receive a commis- 
sion by virtue of his election in February, 1907? 
(2) Or, was there then a vacancy in the office of 
justice to be filled by appointment by the gover- 
nor? Held, that there was no determination of 
the question of intention to change residence at 
the time of the spring election in 1907, and there 
was, therefore, no vacancy to be < filled at that 
election; there was no vacancy until the resigna- 
tion of U.; the election of W. was a nullity, and 
the governor should appoint. 

Request of Governor Stuart for opinion. 
Opinion by Todd, Attornev-Geueral. 
^FiledMay 13, 1907. 

From the papers on file and the records 



in the office of the secretary of the common- 
wealth the following appear to be the rele- 
vant facts in reference to the above applica- 
tion: 

At the spring election of 1905, Charles 
Uhlinger was duly elected one of the justices 
of the peace for East Deer township, Alle- 
gheny county. He thereupon filed his ac- 
ceptance of said office with the prothonotary 
of the said county of Allegheny, which ac- 
ceptance was duly certified by said prothono- 
tary to the secretary of the commonwealth, 
and he was thereupon duly commissioned as 
justice of the peace for a term of five years 
from the first Monday of May, 1905. 

At the spring election of 1907, J. A. 
Woffington was voted for as one of the 
justices of the peace of said township to 
succeed the said Charles Uhlinger on the 
theory, as stated in the letter of the pro- 
thonotary of Allegheny county, on file in 
the office of the secretary of the common- 
wealth, that a vacancy existed in said office 
by reason of the alleged removal of the said 
Charles Uhlinger from said township of East 
Deer to the borough of Springdale in said 
county. 

The said J. Woffington filed his acceptance 
of said office with the prothonotary of Alle- 
gheny county, who certified the same to the 
secretary of the commonwealth. By reason 
of the fact that there was at that time no 
evidence in the office of the secretary of the 
commonwealth that a vacancy existed in 
said office, no commission was issued to the 
said J. A. Woffington. On March 5, 1907, 
the said Charles Uhlinger, after the spring 
election of 1907, tendered to the governor of 
the commonwealth his resignation of said 
office of justice of the peace, to take eflFect 
April 20, 1907, which resignation was ac- 
cepted by the governor of the commonwealth 
on March 7, 1907. There is no evidence in 
the papers on file to show whether or not 
the constable of the said township of East 
Deer gave twenty days notice by advertise- 
ment preceding the February election of 
1907 of a vacancy in said office of justice of 
the peace. It is claimed, however, by the 
said J. A. Woffington that such notice was 
given. 

Under the above state of facts the question 
arising is whether the said J. A. Woffington 
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is entitled to receive a commission by virtue 
of his election in February, 1907, or whether 
there is now a vacancy in the office of the 
said justice of the peace, to be filled by ap- 
pointment by the governor of the common- 
wealth. 

The election of justices of the peace is 
governed by the act of March 22, 1877, P. L. 
12. The second section of this act provides 
as follows: 

**It shall be the duty of the constable of 
the proper ward, district, borough or town- 
ship to give at least twenty days' notice, by 
advertisement, preceding the election to be 
lield on the third Tuesday of February of 
each year, of the expiration of the term of 
the commission of any alderman or justice 
of the peace that may expire on or before 
the first Monday of May following, and also 
of any vacancy that may happen by death, 
resignation or otherwise." 

Section 3 of the same act provides as fol- 
lows: 

**If any vacancy shall take place after any 
ward, district, borough or township election, 
by reason of the erection of any new ward, 
district, borough or township, or from the 
neglect or refusal of any person elected to 
accept a commission within sixty days after 
the date thereof, or by death, resignation or 
otherwise, such vacancy shall be filled by 
appointment by the governor until the first 
Monday of May succeeding the next ward, 
district, borough or township election." 

The applicant for a commission, J. A. 
Woffington, contends that a vacancy existed 
in said office by reason of the removal of the 
duly elected and commissioned justice of the 
peace, Charles Uhlinger, during his term of 
office, from the township for which he was 
elected, and that this was such a vacancy as 
is contemplated by Sec. 2 of the act of 1877, 
supra, and entitled the voters to elect a suc- 
cessor to the said Charles Uhlinger at the 
spring election of 1907. 

There is no record evidence that the notice 
required by said Sec. 2 of the act of 1877 
was given by the constable of the township 
of the existence of the alleged vacancy. 

**The provisions of this section are man- 
datory and under them twenty days' notice 
by the constable is a condition precedent to 
the election of a person to fill a vacancy in 



the office of justice of the peace caused by 
death, resignation or otherwise/' Justice 
of the Peace Appointments.' Opinion of 
Deputy Attorney-General Elkin, 16 Pa. C. 
C. R. 335. 

It is, however, unnecessary in this case 
to make the validity of the election of J. A. 
Woffington depend alone upon the ques- 
tion of notice If there was no actual va- 
cancy, the election was a nullity, and for the 
purpose of the present inquiry it may be 
assumed that that the requisite notice was 
given under the act of 1877. ' Under the act 
of February 22, 1902, no justice of the 
peace shall act as such unless he shall re- 
side within the limits of the district for 
which he was commissioned, but it does 
not necessarily follow that, because a justice 
of the peace has removed from the district 
for which he was commissioned, a vacancy 
is thereby created in his office. He can 
perform no official acts outside of bis dis- 
trict, but it IS not every removal from the 
district that will create a vacancy. The 
question of residence is one of intention, to 
be determined before a proper tribunal under 
the evidence presented. In the present case 
there was no determination of the question 
of intention at the time the spring election 
of 1907 was held, and therefore, legally there 
was no vacancy to be filled at that electioQ; 
consequently there was no vacancy in the 
office of justice of the peace in East Deer 
township, Allegheny county, until the resig- 
nation of Charles Uhlinger, under date of 
March 5, 1907, was accepted by the governor. 
In fact, the presentation of such resignation 
by Charles Uhlinger indicates that up until 
that time he was the duly elected justice of 
the peace for the township in question. 

In view of the fact that a vacancy now 
exists in said office by reason of the resig- 
nation of Charles Uhlinger, accepted March 
7, 1907, the governor should fill such va- 
cancy by making an appointment under 
Sec. 3 of the act of 1877, and as such vacancy 
has taken place since the township election 
of this year, such appintment should be 
made until the first Monday of May, 1908. 

[From Paul A.. Rankle, Esq., Harrisburg, Fft.] 



Digitized by 



Google 



September IS, 'Of. 



PITTSBURGH LEGAL JOURNAL. 



73 



BSTABLISHKD 1858. 

BDWARD B. VAILL, Ip-T^TTftuit 
THOMAS EWING, [EDITORS 



N 8. Vol. XXXVII. 
O. S. Vol. LIV. 



} 



No. 10. 



MTTSBURaH. PA.. SEPTEMBER 18, 1907. 



A LLEOHENY CO UNTY. 
WITOSKI V. MOSBY. 

EquUy— Waste loaters — Jurisdiction, 

Defendant built a wall on the lower line of his lot 
and also deposited earth next the adjoining lot. 
Plaintiff, the owner of the adjoining lot, claimed 
that this caused waste waters to flow into his 
cellar and filed a bill to enjoin. Held, that 
plaintiff had an adequate remedy at law and 
equity had no jurisdiction. McMahon v. Thorn- 
ton, 5 Superior Court 503, followed. 

No. 935 October Term, 1906. 

Opinion by Frazer, P. J. Filed May 
6, 1907. 

The purpose of this bill was to enjoin 
defendant from permitting waste water to 
flow from the premises of defendant to that 
of plaintiff. From the bill, answers and 
proofs we find the following facts: 

FINDU^GS OF FACT. 

1. Plaintiff and defendant are the own- 
ers of adjoining properties on Colmar street, 
Thirteenth ward, Pittsburgh, defendant's 
property lying higher than that of plaintiff. 
On plaintiff's lot is erected a brick dwelling- 
house on Colmarstreetand a frame dwelling- 
house on the rear of the lot, fronting on an 
alley. On defendant's lot is erected a two- 
story brick dwelling-house, which fronts on 
Colmar street. Each lot has a frontage of 
20 feet and a depth of 96.63 feet. 

2. In the month of June, 1906, defend- 
ant erected a dry stone retaining wall on the 
lower side of his lot, extending back from 
his house a distance of about 18 feet, and 
after the completion of the wall leveled his 
lot by taking earth from the upper side and 
depositing it on the lower side thereof. 

3. In grading defendant's lot, the earth 
deposited on the lower side adjoining plain- 



tiff's property is held in place in part by the 
retaining wall above referred to and in part 
by the house on the rear end of plaintiff's 
lot. As to whether or not the earth was 
placed against plaintiff's property at her re- 
quest, the testimony is conflicting, and is 
immaterial so far as this proceeding is con- 
cerned. 

4. Plaintiff's contention is that waste 
water and also rain water flows upon her 
premises from the premises of defendant, 
keeping her houses damp and at times caus- 
ing water to accumulate in the cellars of her 
dwellings, and as a result of such flow of 
water the houses have been damaged and 
the renting value of the rear one decreased 
from $10 to $7 per month. 

5. Defendant's contention is that no 
wattr flows from liis property to that of 
plaintiff, and that the water which accumu- 
lates in the cellars of plaintiff* s houses comes 
from springs upon her premises. 

CONCLUSIONS OF LAW. 

This is not a case for equity. In McMa- 
hon V. Thornton, 5 Superior Court 503, it 
was held that injuries to property occasioned 
under circumstances almost identical with 
those of this case should be heard in a court 
of law. In that case the court says: 

** While each owner of a lot has the right 
to grade his lot in any way which is most 
convenient to himself, yet, if in the grading 
of the lot he leaves his lot above that of the 
adjoining lot owner and supports the earth 
used in the filling and grading of his prop- 
erty by a retaining wall, he must so con- 
struct his retaining wall as to inflict no in- 
jury upon the adjoining owner; and if the 
material which he uses for the purpose of 
retaining the earth used in the filling and 
grading of his lot is of such a character that 
it permits the water from his lot to flow 
through it upon the adjoining property, 
thereby injuring his neighbor, he is liable in 
an action for damages for whatever injury is 
occasioned thereby." 

The testimony fails to bring this case 
within the jurisdiction of a court of equity, 
and plaintiff having an adequate remedy at 
law for any injury done to her property, by 
reason of the grading of defendant's lot and 
the erection of the retaining wall thereon, 
this bill must be dismissed. 
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And now, May 6, 1907, bill dismissed at 
plaintiff's cost. 

For plaintiff, 0, W. Sypniewski. 
For defendant, W. H. Stanton. 



' (Common Pleas No. 2, Allegheny Co.) 

BASELTINE, Executor, for use, 
V. WHITNEY. 

Conflict of laws — Note — Accommodation endor- 
ser — Married ^woman. 

In a suit against a married woman as accommoda- 
tion endorser on a note it was alleged the debt 
was contracted and note delivered in Ohio; but 
it was not alleged that the note was made in 
Ohio and the note was dated in Pennsylvania. 
Held, that the law of Pennsylvania would 
govern. 

No. 761 January Term, 1907. 
Sur rule for judgment for want of suflS- 
cient aflSdavit of defense. 

Opinion by Shafer, J. Filed April 27, 
1907. 

The action is upon a promissory note 
made by the defendant to the order of her 
husband and endorsed by him to the plain- 
tiff's testator. An affidavit of defense was 
filed alleging that the defendant was a mar- 
ried woman; that the note was made for the 
accommodation of her husband, and that 
the plaintiff's testator, who loaned the 
money upon it, had full knowledge of this 
fact at the time. The affidavit also sets up 
certain negotiations about stock, which 
appears to have been given with the note as 
collateral by tha husband of the defendant. 
A supplemental statement of claim was then 
filed, which consists principally of denials 
of the matters set up in the affidavit of de- 
fense. This supplemental statement sets up 
that the contract for the loan was made by 
the defendant with the plaintiff's testator in 
Ohio; that the note was delivered to the 
plaintiff's testator by the husband of the 
defendant and the money there paid, and 
that by the laws of Ohio a married woman 
is liable as an accommodation maker. To 
this supplemental statement of claim an 
answer was filed, which merely points out 
that the note is dated in Pittsburgh. The 
note itself is dated in Pittsburgh, and was 



presumably made there. The plaintiff care- 
fully avoids alleging that it was made in 
Ohio, and we must therefore infer from the 
pleadings that the note was made by the de- 
fendant in Pennsylvania as an accommoda- 
tion for her husband, and delivered to him 
in Pennsylvania, and that afterwards he 
used it in Ohio to borrow money. We are 
of opinion that upon these facts and the 
state of the pleadings, the plaintiff is not 
entitled to judgment. 
Rule discharged. 

For plaintiff, Williams & Edwards, 
For defendant. White, CkUds & ScoU. 



gistrict ®ottt:t^ mtiitjed jltatjea^ 

WESTERN DISTRICT OF PENNA, 



In the Matter of WINCHESTER, 
Bankrupt. 



Bankrupt — Concealment of assets — Discharge — 
Objections to. 

A bankrupt in his schedule of assets failed to in- 
clude $2,000 received by him from his Other's 
estate and expended about a year before his 
bankruptcy in the improvement of land inherited 
by his wife. ' Subsequently to his adjudication 
in bankruptcy his trustee filed a bill in equity 
against the bankrupt and his wife for the pur- 
pose of charging his property for the benefit of 
his creditors with the money so expended, and 
after a full hearing the bill was dismissed on the 
merits of the case. Exceptions to the bank- 
rupt's discharge by a creditor alleged conceal- 
ment of assets as above set forth in answer to 
which the bankrupt offered in evidence the find- 
ings of the equity court. Held, that the excep- 
tions should be dismissed and discharge granted. 

No. 1909, in Bankruptcy. 

Opinion by Ewing. J. Filed August 7, 
1907. 

On July 12, 1902, Winchester filed a 
voluntary petition in bankruptcy, and in 
that same fall presented his petition for dis- 
charge, to which objections were filed by 
one C. Smalley, a creditor. The matter 
was referred to Joseph M. Force, referee, as 
special master, and on June 10, 1903, he 
filed his report finding that the bankrupt 
was guilty of a fraudulent concealment of 
assets within the meaning of the act of Con- 



Digitized by 



Google 



September 18, ^07 



PITTSBURGH LEGAL JOURNAL. 



75 



gress, and recommending that bis applica- 
tion for discharge be refused. To this re- 
port exceptions were filed by the bankrupt, 
and the matter only came before the court 
for hearing the middle of last month during 
the session in Erie. 

The act of fraudulent concealment which 
the special master finds the bankrupt to 
have been guilty of was his failure to 
enumerate in his schedules of assets and to 
advise the trustee of the fact that he had 
during the year preceding his petition in 
bankruptcy expended some $2,000, funds 
received by him from his father's estate, in 
the improvement of property of his wife. 

It seems that the bankrupt's father in the 
fall ot 1900 conveyed to the bankrupt's wife 
a lot of ground on which was an old house, 
and died shortly thereafter. By his death 
the bankrupt inherited some $3,000 from 
his father's estate, and it was a portion of 
this fund which he expended in the spring 
and summer of 1901 in the improvement of 
his wife's property, pursuant in fact to a 
desire expressed by his father that he should 
thus make the house habitable and a com- 
fortable home for his family. 

Under these circumstances, and the ex- 
penditure having been made so long prior 
to the proceeding in bankruptcy, it is a very 
serious question whether there really was 
any intent, fraudulent in-fact or in law, on 
the part of the bankrupt to conceal assests 
from his creditors when he made no state- 
ment of this expenditure to the trustee or in 
his schedule of assets. 

Subsequent, however, to the report of the 
master and by leave of this court, the trus- 
tee filed a bill in equity in the Court of 
Common Pleas of Erie county against the 
bankrupt and his wife for the purpose of 
charging her property, for the benefit of the 
creditors of the bankrupt, with the amount 
of money he had expended in these im- 
provements. 

That case was concluded by decree entered 
December 31, 1906, dismissing the bill, 
from which decree it does not appear that 
any appeal was taken. 

In his finding and opinion, the Judge sit- 
ting in that case found that at the time 
these improvements were begun and up 
until July of that year (1901) when they 



were completed, the bankrupt's credit was 
good, although he was insolvent when they 
were finished; but all of the claims for work 
and materials used in said improvements 
have been paid, a portion thereof out of 
money borrowed by the bankrupt for that 
purpose, for some of which at least he gave 
satisfactory security. Among the security 
thus given was a judgment for $300, which 
constituted the first lien on the real estate 
inherited from his father and an additional 
piece purchased by the bankrupt himself, 
and a mortgage for $600, which constituted 
a second lien upon said real estate. And 
he further finds that when said improve- 
ments were begun said Winchester did not 
know what they would cost, that he con- 
tracted for the labor and materials and it 
was very improvident to spend so much on 
the old house, but that his wife, Mrs. Win- 
chester, supposed him to be perfectly sol- 
vent and never conspired with him to de- 
fraud his creditors, had no thought that his 
improving her property would result in his 
insolvency and that there is nothing to show 
bad faith on her part at any time, and con- 
cluded, as matter of law, that the bankrupt's 
general creditors have no lien upon the real 
estate of Mrs. Winchester by reason of his 
expenditures and improvement of her real 
estate, as there was no connivance on her 
part and she had no knowledge of his fail- 
ing circumstances when such improvements 
were made and consented to. 

In view of this plenary action before a 
court of competent jurisdiction, the record 
of which was introduced into this case upon 
the argument on the exceptions to the re- 
port of the special master, there seems to be 
no reason now for the conclusion arrived at 
by him upon the less complete and partial 
hearing had before him, but that the decree 
in the equity proceedings should control. 
That decree virtually determines that the 
bankrupt had no interest in the real estate 
of his wife subject to the claim of his credit- 
ors, and consequently, in failing to disclose 
the expenditures he had made in making 
these improvements, he cannot be guilty of 
a concealment of assets. This was the only 
objection urged against him found valid by 
the report of the master. 

The exceptions to the report of the master 
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are therefore sustained, the exceptions to 
the discharge overruled and dismissed and 
the discharge granted. 

For bankrupt, T. S. Woodworth. 
For exceptants, D. A. Sawdey and J. E. 
Reed. 



&anxt of Gammon Ipjeas^ 

CENTER COUNTY. 

Cambria & Clearfield Railway Com- 
pany and the Pennsylvania Railroad 
Company, lessee of the Cambria & 
Clearfield Railway Company v. J. 
Edward Horn, Rembrandt Peale and 
£. H. Elsworth. 

jRaUroada — Overhead eromng — Land-owner — 
Right of way. 

A land-owner through whose land a railroad com- 
pany has located a right of way has the right to 
constmct a proper overhead crossing to take over 
his coal to the only railroad in operation at the 
time. 

No. I Equity Docket, November Term, 
1905. Bill in equity to restrain defendants 
from crossing plaintiff's property. 

Opinion by Orvk, P. J. Filed Jan. 15, 
1906. 

On the preliminary hearing, both plain- 
tiffs and defendants developed the evidence 
upon which thev respectively rely to such 
an extent that it might have enabled us to 
have made a final disposition of this case; 
but, as they refused in open court to agree 
that this should be done, it becomes our 
duty, at this stage of the proceeding, to 
decide whether or not the preliminary in- 
junction granted ex parte shall be continued 
or not- 

To a certain extent the question of title 
is involved, so much so, indeed, that 
defendants argued that the bill is in the 
nature of an ejectment bill, and for that 
reason should be dismissed. Indeed, the 
relation of the parties as to the title and 
their respective interests are somewhat ob- 
scure sc far as their relative equities, at 
least, are concerned. Both plaintiffs and 
defendants have a common ancestor in the 
Philipsburg Coal, Iron and Oil Company, 



whose policy it was to develop their property 
by procuring the building of a short railroad 
from the borough of Philipsburg, and for 
this purpose conveyed to a trustee by mort- 
gage in 1866, eight several strips of land 
numbered respectively from one to right, 
and which continuously form the right of 
way of the proposed railroad. The con- 
troversy has reference to tract No. 8, which 
was that portion of the railroad right of 
way extending into and almost through a 
tract of land in the name of John Hyer, 
containing about four hundred and sixteen 
acres; the same mortgage also conveys to 
the said trustee the said John Myer tract The 
instrument recites that this trust conveyance 
is for the benefit of bonds in the total sum of 
$25,000, and provides among other pro- 
visions that in case of default of interest 
and if the holder of the bond so elects, the 
trustee could convey to the holder of the 
bonds the railroad iron and superstocture, 
roadbed and lands connected therewith, infull 
satisfaction of the mortgage, and reconvey 
to the Philipsburg Coal, Iron and Oil Com- 
pany, inter alia, the said John Myer tract. 
This latter provision was actually carried 
into effect by the said trustee in the mort^ 
gage reconveying the John Myer tract to 
the mortgagor, without making it expresdy 
subject to the vested rights and provisions 
in favor of the bondholders and conveying 
to the Tyrone and Clearfield Railroad Cona* 
pany, the holder of the bonds, by a sepa- 
rate instrument, inter alia, lot No. 8 which, 
as before stated, represented the railroad 
right of way through the John Myer tract 
On account of the provision that the entire 
John Myer tract should be reconveyed to 
the mortgagor, it might be argued that the 
intention of the parties to the contract was 
to convey to the bondholders, at their elec* 
tion, merely the railroad proper, and such 
a right in a certain portion of the John 
Meyer tract as would enable them to main- 
tain a railroad, which right would oease 
upon abandonment without a formal recon- 
veyance or release on the part of the rail- 
road company being necessary, and that 
the railroad company in removing the super- 
structure thirty-three years ago and during 
all that intervening period exercising no 
rights of ownership and making no actual 
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086 or oocnpation of their right of way, 
might be construed by snch acts to have 
adopted the same view, especially as they 
have not during the said period made known 
to the assessor any title or claim of title to 
the said strip of land for taxation purposes. 

We prefer^ however, to consider that the 
plaintiff railroad company has to-day such 
a title in the right of way as would be good 
against mere willful trespassers and to reach 
our conclusions along other lines of thought 

We heartily concur in the oral argument 
of plaintiffs' counsel, that the rights of rail- 
road corporations should be as carefully 
guarded and attentively cared for in courts 
of justice as those of the individual citizen. 
Railroads have a right to stand upon title 
and to maintain the same, and should not 
be censured for so doing. Nevertheless^ in 
arriving at the equities in the present pro- 
ceeding, the nature of the parties and the 
origin of their title cannot be overlooked. 
The plaintiff railroad here stands upon a 
naked title arguing that it owns the narrow 
strip of land through the defendants' larger 
tract, once operated as a railroad, but for 
thirty 'three years abandoned, and because it 
is possessed of that title it argues that the 
owner of the adjoining and surrounding 
tract cannot cross the right of way, at least 
in the way the defendants are now attempt- 
ing. It shows no actual present injury or 
damage, except the breach of the close. 
The defendants are lessees of the owner of 
the John Myer tract, and have the right for 
about seven years to dig, mine and remove 
the coal from the John Myer tract and an 
option to renew the said lease for the further 
period of ten years. It appears from the 
uncontradicted evidence, subsequent to the 
removal of the railroad superstructure down 
to a very recent period, that there have been 
repeated requests to the Pennsylvania rail- 
road to relay its tracks, so that the coal in 
this immediate section could be brought 
into she market. That very recently the 
New York Central and Hudson River rail- 
road has built a branch railroad through the 
John Myer tract, apparently with the per- 
misMon or, at leasts the acquiescence of the 
plaintiff railroad; the defendants have con- 
stvocted a cool tipple at a siding and con- 
nection with the new railroad, and was in 



the act of constructing an overhead bridge 
or causeway over the plaintiffs' right of 
way from the mouth of the drift to the said 
coal tipple. As far as we can ascertain from 
the evidence, the defendants have no prac- 
tical way of getting their coal to the railroad 
except by crossing the plaintiffs' right of 
way, in the manner that they have attempt- 
ed to do. Defendants' witnesses have fur- 
ther testified that their proposed causeway 
was elevated as high above the plaintiffs' 
right of way as would be consistent with an 
economical mining and delivery of the de- 
fendants' coal. We cannot see any actual 
damage or injury done the plaintiffs in the 
construction of this connecting causeway, at 
least as long as the plaintiffs fail to use its 
abandoned right of way for any railroad or 
other lawful purposes, much less has that 
irreparable injury been committed as should 
compel a chancellor to intf^rfere. This very 
subject-matter has been more carefully dis- 
cussed in a case based upon very analagous 
facts by the Supreme Court as late as 1901. 
In the case of the Mi, Pleasant Coal Ck>, v. 
D. L. & W. R. R. Co, 200 Pa. 434, the 
appellant coal company that had been de- 
livering its coal to the Delaware, Lacka- 
wanna and Western Railroad Company, at- 
tempted to construct an overhead bridge in 
order to deliver its coal to a competing rail- 
road. The plaintiff below obtained an in- 
junction in the court of common pleas on 
the express ground that the act of April 16, 
1838, prohibits any person from construct- 
ing an overhead crossing. Justice Dean, in 
reversing this decree and setting aside the 
injunction, elaborately discusses the relation 
of the parties growing out of the purchase 
by the railroad company of the right of way 
and the reservation of the coal in and under 
the same, and construing that relationship 
to mean that the owner of the property on 
both sides should have the right to operate 
even to the extent of building an overhead 
bridge to deliver the coal to a competing 
railroad. He even refuses to say that they 
might not reach the same conclusion even if 
the railroad had obtained its title under the 
rights of eminent domain. 

It seems that the facts in the present case 
present even a stronger case than the author- 
ity referred to. Of course, the statute relied 
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upon by Judge Archbald for granting the 
injunction in the cited case, would have no 
application to the present controversy, be- 
cause whatever might be the rights of the 
plaintiffs to the locus in quo, it is at least 
not now at that point an operating railroad. 
But in the very nature of things, the owners 
of farms and other properties through which 
a railroad builds and constructs its improve- 
ments, must have the right within reason- 
able limits and under proper restrictions of 
passing their persons and conveying the 
products of their farms and mines from the 
one section of their property to the other. 
It is for this reason that the Pennsylvania 
legislature in 1849 made it obligatory upon 
the railroad to construct a causeway for each 
separate property, wherever necessary and 
while, no doubt, the legislature had more 
specifically in mind when passing that act 
the construction of causeways or overhead 
bridges for the use of farmers and farm 
products, it need not necessarily be limited 
to the use of that class of citizens. And so 
the courts have uniformly held that railroad 
companies cannot prevent the proper cross- 
ing of their rights of way by the adjoining 
land-owneis. To hold otherwise would make 
railroads themselves a nuisance instead of 
the great benefit that they now are. They 
are everywhere recognized as a great public 
benefit, and their building and construction 
is encouraged, because they do tend to de- 
velop our properties and increase the values 
of property rights. They are allowed to 
secure by purchase and by adverse proceed- 
ing, if necessary, thousands of miles of 
narrow rights of way, cutting through the 
lands of our citizens, often in the most 
arbitrary manner. But, while every inter- 
est and right of the railroad company in 
these narrow strips of land should be safe- 
guarded, it would be intolerable to allow 
such holdings to prevent the owners of the 
property through which they meander to get 
the products of their farms, mines and fac- 
tories to market. If the Delaware, Lacka- 
wanna and Western railroad, although in 
actual operation and anxious to take the 
coal of the land-owner, was not allowed to 
prevent the said land-owner from building 
an overhead bridge for the purpose of taking 
his coal to a competing railroad, why should 



we prevent the defendants in this case from 
crossing a mere right of way for the purpose 
of taking coal to the only railroad in opera- 
tion at or near the defendants' mines ? It 
is largely on this ground that we think the 
preliminary injunction should be dissolved ; 
but, as stated before, we fail to see any such 
injury suffered by the plaintiffs that cannot 
be compensated by damages in an action at 
law; besides, the defendants would suffer a 
greater injury by the continuance of the in- 
junction than that suffered by the plaintiffs 
in refusing their prayer. 

It is unnecessary to cite authorities to 
show that a chancellor would refuse to act 
under such conditions, nevertheless, we do 
feel that the plaintiffs have rights in the 
premises that should not be totally disre- 
garded; they have argued that a permitted 
trespass can ripen into an adverse right, that 
it is possible that they might rebuild this 
branch and wish to again operate as a rail- 
road. If such reconstruction should be 
consummated, the defendants' crossing this 
right of way as at present proposed^ would 
be a serious injury; while this under the 
circumstances is quite remote and sufficient 
in our opinion to justify a perpetual injunc- 
tion, many reasons now unforeseen might 
make it desirable or pressingly necessary for 
the plaintiffs to assert their rights. 

We will, therefore, dissolve the prelim- 
inary injunction on the defendants filing a 
paper agreeing to consider the construction 
and maintenance of their bridge or structure 
across the plaintiffs' right of way as a mere 
sufferance and not to be made the 'basis for 
building up an adverse title against the 
plaintiff, and upon filing a bond in the sum 
of $3,000, with good and sufficient sureties 
to be approved by us, conditioned upon the 
defendants removing the said structure from 
the plaintiffs' right of way on sixty days' 
notice of .the plaintiffs having rebuilt their 
branch railroad to the lines of the John 
Myer tract, and conditioned further to re- 
move the said structure across the plaintiffs' 
right of way when for this or any other 
reason this court sees fit or right to modify 
or terminate the defendants' proposed man- 
ner of crossing the same. 

And now, to wit, January 13, 1906, the 
defendants having filed the bond and agree- 
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ments in accordance with the* terms of our 
preliminary decree and opinion, the prelim- 
inary injunction heretofore' granted against 
the defendants ip the above-stated case is 
hereby dissolved, in accordance with and 
subject to the terms and conditions of the 
said preliminary opinion and decree. 

For plaintiffs, John Blanchard and Ed- 
mund Blanchard. 

For defendants, D. L. Kreba and A, L. 

Lweright, 

# ^ » 

Certificates of Reasonable Doubt. 

What has sometimes been called a scandal 
in the criminal procedure of New York state 
has been eliminated by recent amendment 
to the Code of Criminal Procedure. As the law 
stood, one appealing from a conviction for a 
crime could apply not only to the judge before 
whom the case was tried, but, if he chose, 
to a justice of the supreme court in any 
part of the state, for a certificate of reasona- 
ble doubt, and, if he could obtain it, was 
thereby enabled to keep out of jail during 
the pendency of the appeal. Without im- 
puting anything but the purpose to do jus- 
tice, to any of the justices of the state, the 
result of this proceeding has undoubtedly 
been that many a person under conviction 
for crime, if he had money enough to pay 
the expenses, has been able to get a certifi- 
cate of reasonable doubt, and thereby se- 
* cure a long period of freedom, pending ap- 
peal, when theie was no reasonable doubt 
of guilt in the mind of the judge who tried 
the case, or of anybody else who knew much 
about the matter. A skilfully prepared ap- 
plication to some judge at the remote end 
of the state would often be sufficient, when 
no judge in the vicinity would grant the cer- 
tificate. Of course, poor criminals could not 
usually pay the expense of sending counsel 
.around the state to find a judge who would 
grant the certificate, while a rich criminal 
could, and the result was to decrease public 
confidence in our system of justice, and to in- 
crease the notion that rich criminals were fa- 
vored. The maxim that justice, to be effec- 
tive, must be prompt, is obviously true; but 
when a more or less notorious criminal, 
after he has been convicted, is able to go 
about, as free as ever, for two or three 



years, pending appeal, and, if he ever gets 
into prison, does so after the public has 
well-nigh forgotten the case, the value of 
the punishment as an object lesson to the 
public is well-nigh lost.. 

The amendment to the New York law, 
as stated in the press reports, provides that ^ 
an application for a certificate of reasonable 
doubt may hereafter be made only to the 
judge before whom the case was tried, or to 
a justice of the supreme court, at a special 
term thereof, in the judicial district where 
the trial was held. Considering the size of 
the judicial districts in the state of New 
York, and the number of justices of the 
supreme court in each district, this certainly 
seems to furnish every opportunity that 
justice can require to make such applications; 
and the public will be saved from the un- 
pleasant query that has sometimes arisen, as 
to the reason why an attorney should go 
400 miles to a judge at the other end of the 
state, for such a certificate of reasonable 
doubt, when able and competent judges 
were near at hand. — Case and Comment. 



Attempt to Commit Suicide. 

Statutes making it a crime to attempt to 
commit suicide have been for years in forc*», 
or at least on statute books, in several states, 
at least in New York, North Dakota and 
South Dakota. But it does not appear that 
there have been any convictions under these 
statutes. In the late case of May v. Pennell, 
101 Me. 516, 7 L.R.A. (N.S.) 286, 64 Atl. 
885, it was held that an attempt to commit 
suicide is not a crime, in the absence of a 
statute making it such, or making suicide a 
crime. If suicide is made a crime, it is 
obvious that statutory provisions making it 
a crime to attempt to commit an offense 
apply, at least in terms. The opinion in 
this case says that, * 'although there have 
doubtless been innumerable attempts to 
commit suicide in the United States, no in- 
stance has been discovered in which there 
has ever been a conviction for this offense, 
on either statutory or common-law grounds, 
prior to that in the case at bar.*' And the 
conviction in the case at bar was, of course, 
destroyed as a precedent by the decision oif 
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the court of last resort holding that the 
attempt was not a crime, and discharging 
the prisoner. As shown by the note to the 
case in 7 L.R.A. (N.S.) the court over- 
looked, however, the decision in th^ case of 
State V. Carney, 69 N. J. L. 478, 56 Atl. 44. 
In that case the court aflSrmed a conviction 
for attempting to commit suicide, and held, 
while there was no independent enactment 
in the state making an attempt at suicide a 
crime, that suicide, like any other murder, 
was common-law felony, and that an at- 
tempt at suicide was an indictable offense at 
common law. Phis case distinguishes the 
Massachusetts cases which held that such 
attempts were not crimes, on the ground 
that the common-law offense had been re- 
pealed by implication by the Massachusetts 
statute. A note to the Maine case in 7 
L.R.A. (N.S.) points out the fact that in 
Massachusetts and in Maine the statute as 
to attempts to commit an offense provides 
that the punishment therefor, if no punish- 
ment is expressly provided for such attempt, 
shall be ''the same kind of punishment that 
might have been inflicted if the offense at- 
tempted had been committed, but not ex- 
ceeding one-half thereof,'* while in New 
Jersey there is no such implied limitation. 
But the case is governed by a statutory pro- 
vision that offenses of an indictable nature 
at common-law, if not otherwise provided 
for by legislature, '*shall be misdemeanors 
and be punished accordingly.'' The author- 
ities on the question are, however, very 
scanty, and attempts to commit suicide, 
while very common, are very rarely prose- 
cuted. The public policy of punishing at- 
tempts at such is much questioned by some 
people, and some feeling of doubt on this 
point, combined with pity for the unfor- 
tunate person who has made the attempt, 
probably accounts for the practical im- 
munity from punishment of those who 
make such attempts, even where the statutes 
explicitly provide for their punishment. It 
is certain, however, that, if such statutes are 
not to be enforced, they should be repealed. 
— Case and Comment, 



A note without consideration, payable out 
of the estate of the maker after his death, is 
held, in Sullivan v. Sullivan, (Ky.) 7 L. 
R. A.) N. S.) 156, to be void. 



The secretary of a local branch of a fra- 
ternal society, charged with the duty of col- 
lecting the assessments on benefit certificates 
issued by the grand lodge, is held, in Trotter 
V. Grand Lodge, I. L. of H.(Iowa) 7L.RA. 
(N.S.) 569, to be the agent of such lodge 
with respect to the business of such collec- 
tions. 

A bank depositor who intrusts the exami- 
nation of the pass books and returned 
vouchers to an agent, who has been guilty 
of raismg its checks, is held, in First Nat. 
Bank v. Richmond Electric Go. (Va.) 7 
L.R.A. (N.S.) 744, to be charged with such 
knowledge as the agent has in making the 

examination. 

♦ 

Whether or not a bank receiving and 
crediting to a depositor a check on another 
bank is entitled to enforce it as owner is 
held, in Fayette Nat. Bank v. Summers 
(Va.) 7 L.R.A. (N.S.) 694, to depend 
upon its having been the intention of the 
parties that the deposit shall be treated as 
cash, which fact is to be determined by the 
jury. ^ 

A bank which has paid an overdraft of a 
local agent upon the bank account of his 
principal, who resides in another state, with- 
out ascertaining the authority of the agent, 
is held, in Merchants' Nat. Bank v. Nichols 
& Shepard Co. (111.) 7 L.R.A. (N.S.) 752, 
not to be able to assert failure of the princi- 
pal to examine the pass book and returned 
vouchers after the balancing of the account, 
as an estoppel upon the principal to deny 

liability for the overdraft. 

♦ 

The promise of a clerk of a local camp of 
a mutual benefit society to notify the repre- 
sentatives of an insane member of assess- 
ments is held, in Sheridan v. Modem Wood- 
men of America (Wash.) 7 L.R.A. (N.S.) 
973, not to bind the society so as to prevent 
its claiming a forfeiture of the certificate for 
non-payment of dues, notice of which is 
regularly mailed to the member, although 
no notice is given to the representatives 
according to the promise, where the laws of 
the order provide that no act on the part of 
the clerk shall have the effect of creating a 
liability on the part of the society, or of 
waiving any right belonging to it. 
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FOGAL V. SWART. 

Building restriction — Agreement to abolish — 
Parties to — Bill to enforce restriction. 

Plaintiff on February 4, 1907, purchased a lot in a 
plan npon which there existed a building restric- 
tion as shown by the record plan. On that day 
an agreement was drawn up among the property 
owners for the abolition of the building restric- 
tion which was signed, inter alia, by D. B. Speer 
(plaintiff's predecessor in ti:le) per J. J. Speer. 
The latter had no written authority from D. R. 
Speer to sign the agreement and there was no 
ratification of it until the next day when the 
said D. R. Speer acknowledged it. On bill filed 
to enforce the restriction against one of the 
owners who set up this agreement as a defense, it 
was held, that the burden was on the defendant 
to show the restriction had been abolished, 
which he failed to d<> because from the agree- 
ment it appeared that it was not ratified by plain- 
tiffs predecessor in title until' after the sale to 
plaintiff. Decree in favor of plaintiff. 

No. 9 May Term, 1907. In Equity. 

Opinion by Swearingen, P. J. Specially 
presiding. Filed June 21, 1907. 

The plaintiff filed this bill, alleging that 
on February 4, 1907, he became the owner 
of lot No. 11 in a plan of lots in Scott town- 
ship, fronting on Banksviile avenue, upon 
which there is a building line thirty feet 
west of the west line of said avenue; that 
the defendant, who owns lot No. 1 in said 
plan, which fronts upon the same avenue, 
has commenced the erection of a frame 
building upon his lot, within said building 
line and in violation of the right of the 
plaintiff to. an easement of light, air and 
prospect unobstructed; and he prays that 
an injunction may issue restraining the 
completion of said structure, that said struc- 



ture be decreed unlawful, that defendant be 
required to remove the same. 

In his answer the defendant admits that 
he has commenced said building, and that 
said building line had existed, but denies 
that the easement thereof is annexed to lot 
No. 11 or any other lot fronting on Banks- 
viile avenue, at the time plaintiff acquired 
title, because the same had been extin- 
guished and abolished by written agreement 
of the lot owners on Banksviile avenue, ex- 
hibit ''A" attached to answer, of which 
plaintiff had notice. Defendant also alleges 
that he believes and expects to prove that 
plaintiff is not a purchaser in good faith, 
innocently ox, for value. 

From the evidence we make the following: 

. FINDINGS OF FACT. 

1. Milton I. Baird, the owner of a tract 
of land in Scott township, Allegheny county, 
Pennsylvania, laid the same out into a plan 
of lots called **Espy Farm,'* which was 
duly recorded on July 1, 1901, in the re- 
corder's office of said county of Allegheny, 
in Plan Book Vol. 18, page 186. In said 
plan there is a street, 33 feet in width, 
called Banksviile avenue, upon which eigh- 
teen lots front on the westerly side thereof, 
numbered 1 to 18, inclusive. Said Milton 
I. Baird established building lines along the 
streets of said plan, among others, a build- 
ing line 30 feet from the westerly side of 
said Banksviile avenue, parallel therewith, 
which building line is marked upon the 
record of said plan. There is also endorsed 
upon the record of said plan the following, 
viz: 

''There is annexed to each lot as an ease- 
ment appurtenant to it the free right until 
April 1, 1920, of light, air and prospect un- 
obstructed by anything save trees, shrubs, 
plants, fountains, statuary, other ornamen- 
tal structures not over ten feet high intended 
for ornament merely, open porches not over 
fifteen feet wide with or without roofs, 
combs, steps, fences and such other projec- 
tions from dwelling houses not materially 
interfering with light, air or prospect, as 
are or shall be usual or frequent and reason- 
able, over all the parts of the other lots 
fronting on the same street lying outside of 
the building line designated." 

Prior to January 29, 1907, no buildings 
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or other structures were erected on the lots 
in said plan, fronting on Banksville avenue 
in violation of said building restriction. 

2. On October 20, 1905, William M. 
Swart, the defendant, purchased the lot No. 
1 in said plan from William J. Payne et ux., 
who had purchased the same from said 
Milton I. Baird by deed dated October 5, 
1905, which conveyance was made subject 
to the building line and to all building or 
other restrictions set forth in the explana- 
tion endorsed on the record of the plan 
aforesaid. Said lot fronts 48 feet on the 
westerly line of Banksville avenue, and 
thence runs back westerly 120 feet, narrow- 
ing to 16 feet in the rear. Xhe defendant 
also owns the two lots adjoining No. 1 and 
his residence occupies the rear Jialf of said 
lot No. 1. 

•3. On or about January 29, 1907, the 
defendant commenced the erection of a 
frame store or business building upon that 
portion of said lot No. I which fronts on 
Banksville avenue. This building is 30 feet 
by 50 feet. It stands back about two inches 
from the side line of Banksville avenue and 
occupies in depth the entire easement upon 
said lot No. 1. The building has no cellar 
and is set upon posts. It was weather- 
boarded and under roof on February 4, 
1907, and some work within was then 
commenced. The lot stood seven or eight 
feet above the grade of the stieet, and a few 
months before this time the defendant had 
levelled ofif the front portion of lot No. 1 for 
this building, but had made no excavation 
below the level of the street. 

4. From September 21, 1905, to Febru- 
ary 4, 1907, D. R. Speer had been the 
owner of lot 11 in said **Espy Farm" plan, 
which fronts 40 feet on the westerly side of 
of said Banksville avenue and extends back 
westerly 120 feet to an alley. By deed 
dated February 4, 1907, recx>rded in the re- 
corder's office of said county in Deed Book 
Vol. 1536, page 147, D. R. Speer and wife 
conveyed said lot No. 11 to W. T. Fogal, 
the plaintifif, which deed contained the fol- 
lowing: 

**This conveyance is made subject to the 
building line and to all building and other 
restriction^ set forth in the explanation en- 
dorsed on the record plan above mentioned 
and referred to." 



The consideration for this deed was 1900, 
$250 of which was paid in cash and a mort- 
gage for $650 was given for the balance of 
purchase money. 

5. Mr. Fogal, the plaintiff, resided in 
Chartiers township, which adjoins Scott 
township. He had, a few years ago, pur- 
chased a property near this ''Espy Farm" 
plan, which he had sold a short time before 
the transactions 'in this case. He was 
familiar with said plan of lots and with the 
building restrictions. On or about Febru- 
ary 2, 1907, Lester E. Lamed proposed that 
plaintiff purchase this lot from Mr. Speer. 
The plaintiff had been upon the ground, 
January 13, 1907, but did not go again to 
look at the property, as he was familiar with 
it and thought the lot a bargain. He states 
that he purchased the lot for the purpose of 
building a home. He did not employ any- 
one to examine the title. He borrowed the 
$250 with which to make the cash payment 
from Mr. M. H. Gottschall, which, however, 
he has repaid. The deed was executed and 
delivered to plaintiff on February 4, 1907, 
some time in the afternoon. The next 
morning plaintiff went to this property, as 
he stated, to see Mr. Gottschall in oiderto 
obtain from him a letter to a party in Con- 
nellsville, with whom he expected to place a 
loan. Whilst there, he found that defend- 
ant was engaged in constructing the said 
building upon lot No. 1 as aforesaid, and he 
then came to the city, employed John A. 
Metz, Esq., as attorney, and filed the bill in 
this case sometime in the afternoon of Feb- 
ruary 5, 1907, 

6. Both Mr. M. H. Gottschall and Mr. 
Lester E. Larned are residents of the neigh- 
borhood of the property under consideration, 
and both of them were interested in prevent- 
ing the defendant from completing said 
building upon lot No. 1 **Espy Farm" plan. 
They, with others, had previously employed 
Mr. John A. Metz as their attorney in the 
controversy. Undoubtedly Mr. Gottschall, 
Mr. Larned and Mr. Metz were all active in 
having the plaintiff purchase the lot under 
consideration, yet we cannot find from the 
evidence that either Gottschall or Lamed 
was the agent, or that Mr. Metz was the 
attorney of the plaintiff in the purchase of 
lot No. 11, **Espy Farm" plan. 
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7. There was executed and placed upon 
file in the recorder's oflSce of said county 
of Allegheny a paper purporting to 
abolish said building line on said Banksville 
avenue. See exhibit **A'' attached to de- 
fendant's answer. This paper was first re- 
corded February 4, 1907, in Deed Book Vol. 
1634, page 9. It was again recorded Feb- 
ruary 6, 1907, in Deed Book Vol. 1534, 
page 10. And it was finally recorded again 
OH February 9, 1907, in Deed Book Vol. 
1534, page 13. Said paper and its endorse- 
ments are as follows: 



"Whereas, it is the unanimous de-ire of all the 
owners of the lots in M. I. Baird's Plan of Espy 
Farm, Scott township, which fronts on Banksville 
av^iue, that the thirty foot building line indicated 
on said plan affecting said lots fronting in Banks- 
ville avenne be abolished, no building being yet 
•rected on any of said lots; and 

"Whereas, M. I. Baird, former owner of said 
plan, is willing that the present owners may have 
and hold said lots fronting on said Banksville ave- 
nue free and discharged from said building line; 

"l^ow therefore, we, the undersigned, being all 
the owners of lots m M. I. Baird's Plan of Espy 
Farm fronting on Bankfiville avenue, in considera- 
tion of the advantages which we each will derive 
from the abolition of said building line, do hereby 
agree with and among ourselves, each with every 
other, that from and after the date of this agree- 
ment the Biiid building line of thirty feet from 
Banksville avenue, affecting all the lots in said M. 
I. Baird's Plan of Espy Farm fronting on said 
Banksville avenue, shall be abolished, and that 
each owner of any of said lots may build out to the 
line of Banksville avenue if he so desires without 
injury or hindrances to or from any of us, our 
heirs or assigns. 

"This agreement shall be binding upon each of 
OB, our several heirs and assigns. 

**In witness whereof, we have hereunto set our 
hands and seals this 28th day of March, 1906. 

"The abolition of the building line as set forth 
herein meets with my approyal. 

"Attest: [Seal] 

•W. M. Swart, Milton I. Baird, 

*'C. W. Overton, D. R. Speer, 

Per J. J. Speer, 
"C. W. Overton, W. M. Swart, 

••Charlie Statlander, Ferd. Kleppick, 

"W. M. Swart, Leanah S. Thomas^ 

By Jno. W. Thomas| 
"W. M. Swart, G. H. Rea, 

"John H. Bossert, Peter J. Saner, 



**John F. Joyce, 
**ClaraBeck, . 
**W. M. Swart, 
*'J. Wm. Belschner, 
**John Kraus, 
**John Kraus, 
**H. M. StiUey, 



Robert Stiff, 
Philip J. Hunt, 
Joseph Campbell, 
V. Bopp, 

John W. Thomas, 
Leanah S. Thomas, 
W. M. Swai-t. 



"Commonwealth of Pennsylvania, 
''County of Allegheny, ss: 

''Before roe, a Notary Public in and for said 
county and state, on this 4th day of February, 
1907, came the above named W. M. Swart, one of 
the parties to the above agreement, and acknowl- 
edge said agreement to be his act and deed to the 
end that it may be recorded as such. 

"Witness my hand and notarial seal, the day 
and year aforesaid. Minnie £. Thomas, 

"[Seal] Notary PubUc 

"My commission expires end next session of 
Senate. 

"Commonwealth of Pennsylvania, 
"County of Allegheny, ss: 

"Reoorded on this 4th day of February, A. D. 
1907, in the Recorder's office of said county in 
Deed Book Vol. 1534, page 9. Given under my 
hand and the seal of said office the day and year 
aforesaid. John A. Fairman, 

"[Seal] Recorder. 

"Commonwealth of Pennsylvania, 
"County of Allegheny, ss: 

"Before me, a Notary Public in and for said 
county and state, on this 5th day of February, A. 
D. 1907, came the above named John W. Thomas 
and Leanah S. Thomas, his wife, two of the parties 
to the above agreement, and acknowledged the 
above agreement to be their act and deed and de- 
sired the same to be recorded as such. 

"Witness my hand and notarial seal the day and 
year aforesaid. John Kraus, 

'*[8eal] Notary Public. 

"My commission expires February 15, 1907. 
"Commonwealth of Pennsylvania, 
"County of Allegheny, ss: 

"Before me, a Notary Public in and for said 
county and state, on this 5th day of February, A. 
D. 1907, personally appeared VV. M. Swart, D. R. 
Speer, Fred Kleppick and Peter J. Sauer, four of 
the parties to the above agreement, and acknowl- 
edged said agreement to be their act and deed to 
the end that it may be recorded as such. 

"Witness my hand and notarial seal the day and 
year aforesaid. Hugh M. Stillky, 

"[Seal] Notary Public. 

"My commission expires January 28, 1911, 
"Commonwealth of Pennsylvania, 
"County of Allegheny, ss: 

"Re-reconied on this 6th day of February, A. D. 
1907, in the Recorder's office of said county in 
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Deed Book Vol. 1534, page 10. Given under my 
hand and the seal of the said office the day and 
year aforesaid. John A. Faibman, 

"[Seal] Recorder. 

"Commonwealth of Pennsylvania, 
"CJounty of Allegheny, ss: 

"Before me, a Notary Public in and for said 
county, on this 8th day of February, 1907, came 
the above named G. H. Rea and Robert Stiff, and 
on February 9, 1907, came V. Bopp, Joseph Camp- 
bell and W. M. Swart and acknowledged said 
agreement to be their act and deed to the end that 
it may be recorded as such. 

"Witness my hand and notarial seal this 8th day 
of February, 1907. Hugh M. Stilley, 

"[Seal] Notary Public. 

"My commission expires January 28, 1911. 
"Commonwealth of Pennsylvania, 
"County of Allegheny, ss: 

"Re-recorded on this 9th day of February, A. D. 
1907, in the Recorder's office of said county in 
Deed Book Vol. 1534, page 13. Given under my 
hand and the seal of the said office the day and 
year aforesaid. John A. Fairman, 

"[Seal] Recorder." 

8. It is not pretended that this agree- 
ment was signed by all the owners of lots in 
the **Espy Farm" plan. It was not signed 
by all of those who owned lots on Banks- 
ville avenue, a street in said plan, prior to 
the delivery of the deed aforesaid to che 
plaintiff. 

When said agreement was first recorded, 
February 4, 1907, the last three names, to- 
wit: John W. Thomas, Leanah S. Thopoas 
and W. M. Swart, were not signed to it. 

On February 4, 1907, when said agree- 
ment was first recorded, it was not signed 
by D. R. Speer, the plaintiff's grantor. But 
it was signed **D. R. Speer, per J. J. 
Speer.*' D. R. Speer does not appear to 
have signed the paper, but, on February 5, 
1907, he acknowledged the same before a 
notary public. 

The paper was not signed by Leanah S. 
Thomas, an owner of a lot in said plan, 
when it was recorded February 4, 1907. 
Her name was signed thereto **Leanah S. 
Thomas, by Jno. W. Thomas.'* It was 
afterward signed by John W. Thomas and 
Leanah S. Thomas, was acknowledged by 
them on February 5, 1907, and the same 
day recorded the second time. 

The paper was not signed by J. P. Rich- 
ardson, owner of lot No. 4 in said plan. 



prior to the delivery of the deed to the 
plaintiff. On February 4, 1907, Mr. Kch- 
ardson gave an option to the defendant to 
purchase said lot within five days (exhibit 
No. 1.) Subsequently, on February 9, 
1907, Mr. Richardson and the defendant 
entered into an agreement (exhibit No. 2) 
for the sale of said lot on or before February 
9, 1908. No deed has yet been delivered. 

The paper was not signed by Manus Can- 
non, owner of lot No. 9 in said plan, prior 
to the delivery of the deed to plaintiff. But 
after the paper was first recorded, on Feb- 
ruary 4, 1907, and the defendant had ob- 
tained the option from Mr. Richardson and 
had agreed to purchase the iot of Manas 
Cannon, he, the defendant, along with John 
W. Thomas and Leanah S. Thomas, again 
signed the said paper. 

9. There is no written, evidence of the 
authority of J. J. Speer to sign the name of 
D. R. Speer to the said writing, dated 
March 28, 1906, and attached as exhibit 
^'A" to the defendant's answer, abolishing 
the building line on Banksville avenue and 
extinguishing said easement. D. R. Speer 
did not know that his name had been signed 
to the paper until the day after he had de- 
livered the deed to plaintiff, as aforesaid. 
D. R. Speer had, however, verbally stated 
to (he defendant that he was in favor of the 
abolition of said building line on Banksville 
avenue, and this was done prior to the time 
that defendant commenced the erection of 
said building. There is no evidence of any 
kind of the authority of John W. Thomas 
to sign the name of Leanah S. Thomas to 
said paper. 

CONCLUSIONS op LAW. 

1. By virtue of the marking of the build- 
ing line upon the plan of **Espy Farm" and 
the endorsement of the explanation thereon, 
mentioned in finding of fact 1, and the sub- 
sequent conveyance of said lots, subject 
thereto, there was created by deed an ease- 
ment, appurtenant to each of the eighteen 
lots of said plan, fronting on Banksville 
avenue, for light, air and prospect, unob- 
structed by any building such as the de- 
fendant contemplates erecting thereon. The 
defendant purchased and held said lot No. 
1 in said plan, and D. R. Speer purchased 
and held said lot No. 11 in said plan, under 
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and subject to said building restrictions, 
and said easement was appurtenant to the 
same. 

2. D. R. Speer conveyed said lot No. 11 
to plaintifif, under and subject to said build- 
ing restrictions, and the plaintiff was an 
innocent purchaser thereof for value, with- 
out notice of an abolition of said building 
restrictions and of the extinguishment of 
said easement. 

It is true the plain tifiP hurriedly bought 
the lot. He did not go to see it on February 
4, 1907, when he bought, and he did not 
have the title examined. But all of this he 
had a legal right to do. He had the right 
to rely upon the record. If he had gone to 
the record on February 4, 1907, he would 
not have found any lawful record of the 
abolition of these building restrictions. If 
he had gone upon the ground he would 
have found a building commenced, which 
was in violation of the restrictions, and if he 
had then enquired of the defendant, he 
would not have found that the building re- 
strictions had been abolished. If, by mak- 
ing enquiry, the plaintiff would not have 
ascertained that the building restrictions 
had been abolished, he will not be deprived 
of his legal rights because he failed to seek 
useless information. 

3. The burden was upon the defendant 
to establish that the building restrictions 
had been abolished and the easement extin- 
guished. This he has failed to do. The 
writing, mentioned in finding of fact 7, did 
not, on February 4, 1907, operate as an 
abolition of said building restrictions and an 
extinguishment of the easement aforesaid. 
It was not then signed by the requisite 
parties. It must have been executed by all 
the parties, or the same was of no effect. 
J. J. Speer is not shown to have had writ- 
ten authority to sign the name, D. R. Speer, 
to said writing, and D. R. Speer did not 
attempt to ratify the unauthorized act of J. 
J. Speer until February 5, 1907, which was 
after plaintiff had acquired title. It is 
doubtful whether J. J. Speer had even 
verbal authority to sign this writing on be- 
half of D. R. Speer. 

John W. Thomas is not shown to have 
had any authority to . sign the name of 
Leanah S. Thomas to said writing. 



J. P. Richardson had not signed the said 
writing on February 4, 1907, and the grant- 
ing of the option (exhibit No. 1) to defend- 
ant did not vest in the latter such a title as 
would have authorized him to extinguish 
said easement. 

We do not now decide the question, 
whether or not it was necessary to hdve the 
signatures of the owners of lots fronting on 
other streets in said **Espy Farm** plan, as, 
in the view we have taken, it is unnecessary 
to do so. 

4. The plaintiff is not estopped from as- 
serting his rights by any parol conversations 
which took place between D. R. Speer, his 
grantor, and the defendant prior to the time 
when defendant commenced the erection of 
said building on lot No. 1. These conversa- 
tions amounted to no more than a statement 
of Mr. Speer that he was in favor of abolish- 
ing the building restrictions. He executed 
no deed or other writing: See Erb v. Brovm, 
69 Pa. 216; McDonald v. Simpson^ 3 Watts 
129; Weaver V. Gitt, 16 Sup. Ct., 418; Gar- 
vey V. Refractories Co., 213 Pa. 177. 

5. The attempt of the defendant to erect 
said building upon that portion of lot No. 1 
in the **Espy Farm" plan, between the 
westerly side of Banksville avenue and the 
parallel building line, thirty feet westerly 
thereof, is unlawful, is in violation of said 
building restrictions and of the easement for 
light, air and prospect annexed to lot No. 
11 of the plaintiff, and equity has jurisdic- 
tion to restrain the completion of the build- 
ing and to decree the removal of the ob- 
struction. 

6. The costs should be paid by the de- 
fendant. 

Let a decree be drawn in accordance 
herewith. 

For plaintiff, John A. Metz. 

For defendant, Hugh M. Stilley and Ivory, 
Kiskaddon & Moore. 
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MERCANTILE TAXES. 

Taa^ation — Mercantile tax — When acts of 1907 
operate. 
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fl?he act of April 25, 1907, entitled **An act to 
equalize taxation of restaurants, eating houses 
and cafes," does not become operative until the 
assessments are made for the year 1908. 

Nor does the act of May 25, 1907, relating to the 
license taxation of pool rooms, etc., nor the act 
of May 7, 1907, relating to the license taxation 
of stock brokers, etc., become operative until 
1908. 

Request of Deputy Auditor-General Crich- 
ton for opinion. 

Opinion by Cunningham, Assistant 
Deputy Attorney-General. Filed July 9, 
1907. 

Your communication of June 12, en- 
closing inquiries addressed to you from the 
president of the board of mercantile ap- 
praisers of Philadelphia, the treasurer of 
Lancaster county, and the treasurer of Dela- 
ware county, has been duly received. 

The substantial question raised by your 
communication and referred to in said in- 
quiries, relates to the time at which the 
ihree acts of assembly hereinafter mentioned 
— all of which are connected with the 
mercantile tax system of the common- 
wealth — become operative. These acts of 
assembly are as follows; 

1. Act No. 93, approved April 25, 1907, 
entitled **An act to equalize taxation of 
restaurants, eating houses, and cafes." 

2. Act No. 190, approved May 25, 1.907, 
entitled **An act to provide revenue by im- 
posing a license tax on the keepers of all 
shooting galleries, shuffleboard rooms, bill- 
iard or pool rooms, for purposes of profit, 
or any other places in which any game is 
played on a table with the use of balls and 
cues; and bowling alleys, ninepin alleys, 
tenpin alleys, or other alleys or places in 
which in any game is played with the use 
of balls or pins, or other objects; providing 
for the collection of said tax, and imposing 
certain duties upon mercantile appraisers 
and county treasurers.'* 

3. Act No. 139, approved May 7, 1907, 
entitled **An act to provide revenue by im- 
posing a license tax on all stock brokers, bill 
brokers, note brokers, exchange brokers, 
merchandise brokers, factors or commission 
merchants, real estate brokers and agents, 
and pawnbrokers, whether persons, firms, 
limited partnerships, or corporations; pro- 



viding for the collection of said tax, and im- 
posing certain duties on county treasurers 
and mercantile appraisers." 

It. is contended by some of the citizens of 
the commonwealth affected by the terms of 
the above-mentioned acts of assembly, that 
the taxes therein provided for are to be as- 
sessed and paid under the provisions of these 
acts of assembly for the present mercantile 
tax year of 1907. The material inquiry, 
therefore arising, is whether or not these acts 
are operative in the matter of the assessment 
and collection of mercantile taxes for the 
mercantile tax year beginning May 1, 1907. 

A brief discussion of each of the acts, in 
the order in which they are mentioned 
above, will be conducive to clearness. Prior 
to the approval of said act No. 93, eating 
houses, restaurants, etc., were licensed and 
taxed under the provisions of Sees. 20, 21, 
22 and 23 of the act of April 10, 1849, P. L. 
570, entitled **An act to create a sinking 
fund and to provide for the gradual and cer- 
tain extinguishment of the debt of the com- 
monwealth." Under the provisions of that 
act, eating bouses were classified into eight 
classes and the amount of tax assessed in 
proportion to the amount of business trans- 
acted. The said act No. 93, approved April 
25, 1907, provides for the payment of an 
annual mercantile license tax of $2 and one 
mill additional on each dollar of the whole 
volume, gross, of the business transacted 
annually. Section 2 of act No. 93, provides 
that **the enforcement of the provisions of 
this act shall be under and in accordance 
with the laws of this commonwealth now in 
force, relating to the levy and collection of 
mercantile license tax." It, therefore, be- 
comes material to investigate the laws now 
in force relating to the levy and collection 
of mercantile taxes. The act of April 20, 
1887, P. L. 60, provides for the appointment 
of the appraiser of mercantile and other 
licenses and for the publication of the list of 
names and classification of each person sub- 
ject to a tax. The general system of assess- 
ing and collecting mercantile license taxes, 
however, is provided for in the act of May 
2, 1899, P. L. 184, entitled **An act to pro- 
vide revenue by imposing a mercantile license 
tax on venders of or dealers m goods, wares, 
and merchandise, and providing for the ool- 
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lection of said tax." By this act it is pro- 
vided, for the purpose of carrying into effect 
its provisions, that the appointment of mer- 
cantile appraisers shall be made annually on 
or before December 30 of each year, by the 
county commissioners, except in cities of 
the first class, in which cities the auditor- . 
general of the state and the treasurer of the 
city are authorized and required to appoint 
five suitable citizens, all of whom shall not 
be of the same political party, and whose 
terra of office shall be three years. The act 
provides that it shall be the duty of the 
auditor-general to prepare and have printed 
proper blanks, which blanks are to be dis- 
tributed by the respective mercantile ap- 
praisers for the purpose of securing from the 
persons subject to the payment of a tax the 
necessary data for the settlement of an ac- 
count against such taxables by the county 
treasurer. • 

By Sec. 9 of said act of 1899, it is made 
the duty of every mercantile appraiser on or 
before the first day of May in each year, to 
certify to the county treasurer a correct list 
of all taxables, their classification, and the 
amount of license due from each taxable. 
This list is to be kept by the county treas- 
urer for his guidance in hearing appeals, and 
in collecting the taxes. After appeals have 
been heard, and exonerations made, the cor- 
rected list is to be certified by the county 
treasurer to the auditor-general on or before 
the first day of July of each year. By Sec. 
7 of said act, ii is made the dut}' of every 
city or county treasurer to sue for the recov- 
ery of all licenses duly returned to him by 
the mercantile appraiser, if not paid on or 
before the first day of July in each year, 
within ten days after that date. By the act 
of June 14, 1901, P. L. 565, the time for 
bringing suit for delinquent mercantile taxes, 
is extended from ten days after July 1 to 
thirty days after that date. 

The blanks prepared by the auditor-gen- 
erals above mentioned, are under the pro- 
visions of the said act of 1899, to be for- 
warded by mail by the mercantile appraiser 
to the taxables at least ten days prior to the 
dates upon which he makes personal visits 
to the places of business of the taxables. 
After mailing such blanks the mercantile 
appraiser must personally visit the store, or 



other place of business of each taxable. It 
is, therefore, apparent that under the act of 
1899, the mercantile appraiser must be ap- 
pointed on or before the thirtieth day of 
December of each year, and between the 
date of his appointment and the first day of 
May in the succeeding year, must mail the 
blanks specified in the act to the taxables, 
secure from them the necessary data for the 
settlement of accounts against them, make 
personal visits to the places of business of 
taxables, publish the list, where such pub- 
lication is provided for by law, and place in 
the hands ol the county treasurer on or before 
the first said day of May a correct list of 
taxables and the amount due from each 
taxable. The said act No. 93 was not ap- 
proved until April 26, 1907. It is to be 
enforced in accrirdance with the mercantile 
license and tax laws of the commonwealth. 

Prior to the date of its approval, the mer- 
cantile appraisers of th^ respective counties 
of the commonwealth must have sent out 
the above-mentioned blanks, made their 
personal visits, and published their lists 
containing assessments against restaurant 
keepers, etc., under the provisions of said 
act of 1849. It is impossible for the mer- 
cantile appraisers and county treasurers to 
make new assessments under the said new 
act No. 93, in accordance with the provisions 
of the said act of 1899, between the date of 
the approval of the new act and May 1, 
1907. It follows, therefore, that the new 
act No. 93 cannot become operative until the 
assessments are made for the year 1908. 

Coming now to act No. 190, approved 
May 25, 1907, it is to be noted that this act 
not only changes the amount of the tax 
upon billiard and pool tables, and ninepin 
alleys, and ten pin alleys, from $30 for the 
first table or alley, and $10 for each ad- 
ditional table or alley — the rate under exist- 
ing legislation — to $20 for the first table or 
alley, and $10 for each additional table or 
alley, but also enlarges the list of articles 
and games subject to tax, including under 
its terms shooting galleries, shuffleboards 
and other games played with the use of balls 
or pins. It is provided by Sec. 3 of this 
act that it shall be the duty of every mer- 
cantile appraiser, in each of the counties of 
the commonwealth, to ascertain and assess 
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each and every keeper of shooting gallerieB, 
etc., in the manner provided by law for the 
assessment of mercantile license taxes. By 
Sec. 4 it is made the duty of such appraiser 
to certify to the county treasurer a correct 
list of all persons, firms or corporations as- 
sessed in the county in which he is appointed, 
which list, after appeals have been taken 
and exonerations made, shall be certified by 
the county treasurer to the auditor-general 
and state treasurer, on or before the first 
day of January in each and every year. It 
is clear that the license tax provided for in 
this act is to be assessed in the manner pro- 
vided by law for the assessment of mercan- 
tile license taxes. As this act was not 
approved until May 25, 1907, it is absolutely 
impossible for mercantile appraisers and 
county treasurers to make assessments, under 
the provisions of this new act, for the year 
1907. It follows that assessments cannot be 
made under this act' until the regular time 
for making assessments in the. year 1908. 

With reference to act No. 139, approved 
May 7, 1907, an examination of its pro- 
visions shows that the classification of 
brokers subject to a tax is enlarged, and the 
methods of assessing the tax is changed 
from the present meth(»d of three per cent 
upon their annual receipts from commissions, 
discounts, etc., to a method based upon a 
classification of the brokers, subject to tax, 
according to the amount of business trans- 
acted. This act was not approved until 
May 7, 1907, and contains under its pro- 
visions, a system of securing data and asses- 
sing the tax provided for in harmony with 
the system provided for by the above-men- 
tioned mercantile tax act of 1899. 

The list of persons assessed must be cer- 
tified to the county treasurer by the mercan- 
tile appraiser or board of mercantile ap- 
praisers, on or before the first day of May in 
each year. It is manifest, therefore, that 
assessment cannot be made under the pro- 
visions of this act for the year 1907. Each 
of the last two mentioned acts, to wit, act 
No. 190 and act No. 139, contain provisions 
indicating an intent upon the part of the 
legislature to avoid interference with cases 
pending, assessments made and licenses due 
at the time of the approval of the respective 
acts. The repealing clause in act No. 190 



is as follows: **A11 acts or parts of acts 
inconsistent herewith are hereby repealed, 
except as to pending cases or licenses due 
thereunder," and the repealing clause of act 
No. 139 is as follows: **A11 acts or portioM 
of acts inconsistent herewith be and the 
same are hereby repealed, except as to pend- 
ing cases and assessments made thereunder.'' 

Mercantile license tax assessments are 
made prior to the first day of May of each 
year. The license taxes are due when the 
lists are placed in the hands of the respective 
county treasurers, to wit, on or before the 
first day of May of each year. The lists are 
placed in the hands of the county treasurers 
for their guidance in hearing the appeals 
and collecting said license taxes; but no 
matter what the legislative intent may have 
been as to the time at which the acts in 
question should become operative, it is clear 
that assessments cannot be made under their 
provisions for the year 1907. 

You are, therefore advised that the assess- 
ments already made for the year 1907, 
under the law as it existed prior to the ap- 
proval of the acts in question, against the 
taxables affected thereby, are the only as- 
sessments upon which mercantile license 
taxes can be paid by, or collected from, tax- 
ables this year. 

Assessments for the year 1908 should be 
made under the provisions of the new acts 
of assembly above specified, which at that 
time can become fully operative without 
conflicting with the general mercantile 
license tax* law. 

[From Paul A.. Kunkle, Esq., Harrlsboiv, Pa.] 

Where, within four months period, a 
bankrupt, a country merchant, sells out his 
entire property, consisting of a store building 
and a lot, a stock of general merchandise, 
book accounts and a homestead, for 75 per 
cent of its fair value, it has been held, in 
Houck V. Christy, 18 Am. B. R. 330, that 
the purchasers, having knowledge that the 
bankrupt had been recently encumbering his 
property for small amount, and that the 
trransaction was unusual, were chargeable 
with all the knowledge that reasonable in- 
quiry might have disclosed, and in an action 
by the bankrupt's trustee they were not en- 
titled to the protection of purchaser in good 
faith and for value. 
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ALLEGHENY COUNTY. 
LANG V. CITY OF ALLEGHENY. 



OUies — Increase of debt — additional burdens in 
bonds — Not authorized in original ordinance. 

The voters of the city of Allegheny authorized an 
issue of $1|000,000 of 4 per cent honds for water 
works purposes. Councils later passed an ordi- 
nance for the issue of the bonds at 4 per cent 
and free of all taxes levied under the laws of 
Pennsylvania. Held, that this last provision 
was an additional burden not authorized by the 
voters and the issuing of the bonds should be 
restrained. 

No. 589 May Term, 1907. In Equity. 

Opinion by Kennedy, P. J. Filed Aug- 
ust 3, 1907. 

The original bill filed in this case sought 
to enjoin the defendants from the issue and 
sale of * Water Bonds 1907," to the amount 
of $1,000,000, for the purpose of purchasing 
ground and the erection and construction o 
a new water reservoir for the city of Alle- 
gheny, and other constructions in connec- 
tion therewith for the waterworks of said 
city, upon three«grounds; viz: 

First. That the ordinance providing for 
a vote of the electors of said city upon the 
question of authorizing said proposed issue 
of bonds is invalid by reason of irregularities 
in its adoption. 

Second. That the advertisements for the 
proposals for bids for the purchase of said 
bonds are unlawful, in that they provide for 
the opening of said bids, etc., on the Sab- 
bath day, commonly called Sunday. 

Third. That the attempt to issue said 
bonds, pending appeal to the Supreme 
Ck>uit of the United States from the decree 
of the Supreme Court of Pennsylvania aflBrm- 
ing the validity of an act of assembly pro- 



viding for the consolidation of the two cities 
of Pittsburgh and Allegheny into one, com- 
monly called the **Consolidation Act,*' is 
illadvised, hasty, unbusinesslike and highly 
inequitable to the taxpayers of said city. 

The first grojmd, viz., irregularities in the 
adoption of the ordinance above referred to, 
was not pressed by counsel for plain tifif, 
either upon oral argument or in their brief — 
they conceding this was not now necessary 
to be considered for the determination of 
this case. 

As to the second ground, no bids for the 
purchase of said bonds having been received 
pursuant to the advertisements referred to, 
it is not important and need not be con- 
sidered. This also was conceded by plain- 
tiff's counsel. 

The third ground will be considered later* 

An additional ground of injunction was 
presented in the amended bill, on which 
counsel for plaintiff now rely and which 
they earnestly press, viz: that since the 
failure to receive bids advertised for as afore- 
said, the councils of said city have enacted 
another ordinance providing for the issue of 
** Water Bonds 1907'* for the purpose afpre- 
said, of a character materially different from 
the bonds authorized by the voters of the 
electors, in that the bonds proposed by the 
last named ordinance impose an additional 
burden upon the taxpayers, not authorized 
by said votes; said alleged unauthorized 
additional burden being a payment by the 
city of all taxes that may be assessed upon 
said proposed bonds. 

While counsel for plaintiff did not aban- 
don their first ground of injunction, viz., 
alleged irregularities in the passage of the 
first ordinance above referred to, they did 
not ask that the case be determined on this 
ground, stating that it need not now be con- 
sidered; and hence we assume as a matter 
of fact that there were no substantial or 
material irregularities in the passage of this 
ordinance. 

The facts, therefore, material to the de- 
termination of the case, were admitted as 
follows, viz: 

1. The councils of the city of Allegheny 
adopted an ordinance, which was approved 
by the mayor on the 17th day of January, 
1907, providing for the submission to the 
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vote of the electors of the said city of the 
question of increasing the bonded indebted- 
ness of said city in the amount of $1,000,000 
by an issue of bonds for that amount, bear- 
ing interest at the rate of four per cent per 
annum, for the purpose of purchasing 
ground for and the erection and construction 
of a new water reservoir, and the necessary 
cribs and connections therefor, and the con- 
struction anJ laying of water pipes and 
watermains throughout said city, and for 
the purchase of machinery and appliances 
for the waterworks; a copy of which ordi- 
nance is attached to plaintiff's original bill, 
marked '^Exhibit A." 

2. On January 17, 1907, the mayor of 
said city issued his proclamation, for the 
holding of the election provided for in the 
ordinance recited in the first finding above, 
which proclamation stated: * 'Notice is 
hereby given to the electors of said city that 
in pursuance of ordinances, etc., etc., . . . 
an election will be held on Tuesday, Febru- 
ary 19, 1907, .... for the purpose of 
obtaining the assent of the electors to an 
increase of the bonded indebtedness of said 
city by the amount of $1,000,000 .... 
by an issue of bonds bearing interest of four 
per centum per annum, etc., etc." 

3. Pursuant to the ordinance recited in 
first finding of fact above and the proclama- 
tion recited in the second finding above, the 
question therein mentioned was submitted 
to a vote of the electors of the said city at 
an election held February 19, 1907, at which 
election a majority of said electors voted for 
said proposed increase of iridedtedness. 

4. Pursuant to the vote of the said elec- 
tors of said city an ordinance was passed by 
the councils of said city, and approved by 
the mayor thereof on March 24, 1907, 
authorizing the issue of bonds in the name 
of the city of Allegheny, to be designated 
* 'Water Bondd 1907,'' to the aggregate of 
$1,000,000, to bear date April 1, 1907, and 
providing the times of payment thereof, to- 
gether with interest thereon at the rate of 
four per cent per annum, payable semi- 
annually, and providing for the levy of a 
tax for the payment of the principal and 
intenvst on said bonds to be assessed **upon 
all subjects now or hereafter made liable to 
taxation for such purposes, and that all 



bonds so issued shall be and become a part 
of the funded debt of the city ot Allegheny," 
and further authorizing and instructing the 
controller to advertise for proposals for the 
purchase and sale of said bonds, and auth- 
orizing, the mayor and controller to issue 
and sell the same. A copy of this ordinance 
is attached to plaintiff's original bill, marked 
"Exhibit B." 

5. Pursuant to the authority and in- 
structions of the ordinance recited in the 
fourth finding above, the said controller of 
said city caused the advertisements to be 
made for proposals for the purchase of said 
bonds to be submitted at a specified time, 
but received no bids or proposals therefor. 

6. After the failure to sell any of said 
proposed bonds the councils of said city 
adopted another ordinance, which was ap- 
proved by the mayor on May 17, 1907, 
authorizing or purporting to authorize an 
issue of bonds in the name of the city of 
Allegheny, to be designated '* Water Bonds 
1907," to the aggregate amount of $1,000,- 
000, to bear date May 1, 1907, and specific- 
ally providing the dates of payment thereof, 
with interest at the rate of four per cent per 
annum, and declaring and providing that 
**said bonds shall be issued free of all taxes 
and assessments which may be levied 
thereon or upon the indebtedness secured 
thereby, under any laws of the common- 
wealth of Pennsylvania now or hereafter to 
be passed, and said bonds shall contain a 
stipulation on tKe part of said city to assume 
and pay any such tax;" and further pro^ 
viding that until the said bonds shall be 
fully paid **there is hereby levied and as- 
sessed annually upon all subjects now by 
law liable or hereafter to be made liable to 
assessment for taxation for city purposes a 
tax sufficient to pay the interest on said 
bonds and any tax as aforesaid thereon," 
and the principal of said bonds **as they 
become due and payable according to their 
terms;" and further providing that said 
bonds "shall be and become a part of the 
funded debt of the city of Allegheny," for 
the payment whereof "the faith, honor, 
credit and property of said city are hereby 
pledged." Then follows authority and in- 
struction to the city controller to advertise 
for proposals for the purchase and sale of 
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said bonds, and authority and direction to 
the mayor and city controller to issue and 
sell the same. A copy of this ordinance is 
attached to plaintiff* s. amended bill, marked 
'•Exhibit E." 

- 7. The amount of taxes upon said bonds 
authorized to be assessed and collected under 
existing laws, if said bonds shall be permit- 
ted to be issued, will amount to about the 
sum of sixty thousand dollars. 

8. As to the third ground of injunction, 
viz., that the issue of the said bonds pending 
appeal to the Supreme Court of the United 
States from the decree of the Supreme Court 
of Pennsylvania affirming the validity of the 
* 'Consolidation Act" is illadvised, hasty, 
unbusinesslike, and wholly inequitable to 
the taxpayers of said city, it seems necessary 
only to find that the said ' 'Consolidation 
Act*' and the proceedings thereunder an- 
nexing and consolidating the city of Alle- 
gheny with the city of Pittsburgh, were by 
decree of the court of quarter sessions of 
Allegheny county, dated June 16, 1906, de- 
creed to be valid; from which decree an ap- 
peal was taken to the Superior Court of 
Pennsylvania, and was by said appellate 
court affirmed November 19, 1906; and 
thereafter an appeal therefrom was taken to 
the Supreme Court of Pennsylvania, which 
on March 11, 1907, also affirmed said de- 
cree; and afterwards an appeal therefrom 
was taken to the Supreme Court of the 
United States, where the same is now pend- 
ing. All of said appeals were accompanied 
by orders of supersedeas and had the effect 
of delaying the consummation of the con- 
solidauon" decreed by the court of quarter 
sessions of Allegheny county. 

The first and most important question 
arising from the facts found is, do the bonds 
proposed to be issued by the last ordinance 
above recited, of which exhibit **E-' at- 
tached to plaintiff's amended bill is a copy, 
impose an additional burden upon the tax- 
payers of the city not authorized by the first 
ordinance above recited, of which exhibit 
**A" attached to plaintiff's original bill is a 
copy, and not authorized by the votes of the 
electors at the election held thereafter, said 
alleged unauthorized additional burden 
being the payment by the city of all taxes 
that may be assessed upon said proposed 



bonds? Stated in other wordfa, the question 
is, does the payment by the city of all taxes 
that may be assessed upon suid proposed 
bonds increase the indebtedness of the city 
over that authorized by the votes of the 
electors at the election held after the passage 
of the first ordinance but before the passage 
ot the last ordinance? 

The position of the defendants is that the 
bonds proposed to be issued do not impose 
any additional burden upon the taxpayers 
or increase the indebtedness of the city above 
the amount authorized by the vote of the 
electors, because the taxes to be paid by the 
city on the bonds proposed to be issued, as 
well as the interest on said bonds, are all 
payable out of the current funds of the city. 
Wo cannot adopt this position, nor do wo 
think any of the authorities cited by the de- 
fendants sustain it;' and certainly we have 
not been able to find in Pennsylvania auth- 
ority which in our opinion sustains it. 

The first ordinance, exhibit **A" of the 
original bill, provides for submission to a 
vote of the electors of the question of in- 
creasing the bonded indebtedness of the city 
by the amount of $1,000,000 "by an issue 
of bonds bearing interest at the rate of four 
per cent per annum," for the purposes 
therein stated. This conveys to the electors 
the infromation of the full amount of the 
burden to be imposed upon the taxpayers 
in case a majority of votes is cast in its 
favor, and the question of the imposition of 
such burden they are to determine by their 
votes. The proclamation of the mayor for 
the holding of such election is equally ex- 
plicit, the purpose as stated therein being to 
obtain **the assent of the electors to an in- 
crease of the bonded indebtedness of said 
city by the amount of 41,000,000 .... 
by an issue of bonds bearing interest at the 
rate of four per cent per annum." Thus it 
is clearly shown that the city officials ap- 
plied to their constituents, for whom they 
are merely agents, for authority to issue 
bonds to the amount of $1,000,000, bearing 
four per cent per annum interest; and hav- 
ing received such authority, the ordinance, 
exhibit **B" of the original bill, was passed 
providing for the issue and sale of the bonds, 
in exact accordance with the authority given, 
viz., bonds to the aggregate amount <^ $1,- 
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000,000, and that **8aid bonds shall bear 
interest at the rate of four per cent per an- 
num." And following this they advertised 
for proposals for the purchase and sale of 
the bonds, and stated therein that the bonds 
would bear interest at the rate of four per 
cent per annum. The city officials must 
have understood the authority granted them 
as agents and acted in strict accordance 
therewith up to this time. 

Receiving no bids for the purchase of the 
bonds, councils then passed and the mayor 
approved ordinance exhibit **E'' of the 
amended bill; which, after reciting the ordi- 
nance exhibit **A" of the original bill, for 
submission to the vote of the electors of the 
question of increasing the bonded indebted- 
ness of the city and the result of the election 
thereunder, then provided for the issue of 
bonds to be designated ** Water Bonds 
1907," to the aggregate amount of $1,000,- 
000, to bear interest at the rate of four per 
cent per annum, and that ''said bonds shall 
be issued free of all taxes and assessments 
which may be levied thereon, or upon the 
indebtedness secured thereby, under any 
laws of the commonwealth of Pennsylvania 
now or hereafter to be passed, and said 
bonds shall contain a stipulation on the part 
of said city to assume and pay said tax." 
And further provides for a levying and 
assessment annually of ''a tax sufficiefit to 
pay the interest on said bonds and any tax 
assessed as aforesaid thereon," and the prin- 
cipal of said bonds ''as they become due and 
payable according to their terms; " and the 
said bonds "shall be and become a part of 
the funded debt of the city of Allegheny." 

This ordinance, the plaintiff contends, ex- 
ceeds the authority granted by the electors 
at the election held under the first ordinance, 
exhibit '*A" of the original bill, and' is 
therefore null and void. With this conten- 
tion we agree. 

The assumption by the city of the pay- 
ment of all taxes and assessments is made 
a stipulation of said bonds and as much a 
part of said bonds as the provision for the 
payment of the interest and the principal, 
and we are unable to see why this is not in 
excess of the authority granted at the elec- 
tion held, nor can we see how councils and 
the city officials can, after failing to sell the 



bonds authorized by said election, isstie 
other and different bonds, made more sale- 
able by relieving the purchaser from the 
payment of taxes thereon and imposing the 
payment of the same upon the taxpayers 
without a majority vote of the electors gi?- j 
ing such authority. It seems to us that, if «. 
they can do this, they can also, without 1 
another election, increase the rate of interest 
to be paid; for the argument of defendants 
is that both interest and tax are payable otit 
of the current funds of the city. 

We find no Pennsylvania authority di- 
rectly applicable, but the case of Ma^ot v. 
Aldm Boro,, 209 Pa. 247, cited by defend- 
ants, shows how closely the city officials 
must keep within the scope of -the authority 
granted by the votes of their electors, and 
how requisite it is that the electors be plainly 
notified of the full amount of the proposed 
increase of indebtedness, so that they may 
vote intelligently and understand exactly 
the whole of the burden which their votes 
will impose upon taxpayers. 

We think the assertion that the tax on the 
proposed bonds is to be paid out of the cur- 
rent funds of the city does not affect the 
question, which is whether or not the ordi- 
nance, exhibit "E" of the amended bill, 
does not increase the funded debt of the city 
to an extent in excess of the authority 
given by the voters of the electors. We 
think it plainly does. The bonds, by the 
terms of the ordinance, are to become part 
of the funded debt of the city, and are to 
contain a stipulation on the part of the city 
to assume and pay the taxes thereon. 

As to the third ground of injunction, viz., 
that under existing conditions with reference 
to the "Consolidation Act," the attempt to 
increase the bonded indebtedness of said 
city is illadvised, hasty, unbusinesslike and 
inequitable to the taxpayers of the city, it 
seems only necessary to say tliat a serious 
question arises as to the time the consolida- 
tion of the two cities takes effect, in case the 
decree of the court of quarter sessions of 
Allegheny county, entered June 16, 1906, b 
affirmed by the Supreme Court of the 
United States on the appeal now pending. 
The several appeals are accompanied by 
orders of supersedeas, which have the effect 
of delaying the execution of the decree; but 
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if the appeal is dismissed, when docs the 
decree of the court of quarter sessions take 
effect? The general rule is that a decree or 
judgment of the court of first resort, if ap- 
pealed from and the appeal is dismissed, 
takes effect as of the date of the original 
decree or judgment. Are there such special 
circumstances in this case that the general 
rule should be departed from? If the general 
rule is to be followed, it is plain that it 
would be inequitable to issue the bonds in 
question. Pending the appeal, only pro- 
vision should be made for carrying on such 
business as may be necessary; but anything 
that would impose a burden of many years 
duration upon the taxpayers of either city 
should be avoided. In view of the uncer- 
tainty that exists, plaintiff's counsel insist 
that the injunction should be granted, at 
least until the pending appeal is determined. 
While there seems to be much force in this 
position, it does not seem to be necessary 
now to grant the injunction upon this 
ground, inasmuch as we are so thoroughly 
convinced that the defendants must be re- 
strained from the issue of the bonds in ques- 
tion upon the other ground stated above 
and discussed. 

Our conclusion of law is that the ordi- 
nance of the councils of the city of Alle- 
gheny, approved by the mayor thereof May 
17, 1907, attached to plaintiff's amended 
bill, marked '^Exhibit E," is unauthorized 
by law and null and void, and that the de- 
fendants must be restrained from issuing, 
selling, or advertising for sale the bonds in 
question, as prayed for in said amended bill. 

Let a decree be drawn in accordance here- 
with. 

For plaintiff, D. F. Patterson and L. K, & 
S. G. Porter. 

For defendant, Lee C. Beatty. 



It was held. In re Weinreb, reported in 
18 Am. B. R. 387, that a bankrupt who 
refuses to answer a question relating to an 
alleged payment to a creditor of a large sum 
of money just before bankruptcy, upon the 
the ground that his answer would tend to 
degrade and incriminate him, will be denied 
his discharge, although he afterwards sinfiies 
his willingness to answer. 



ALLEGHENY COhNTY. 



OLDHAM et al. v. ENTERPRISE 
MARBLE & GRANITE CO. 



Promissory note — Suit by 'payee — Affidavit of 
defense — Insufficiency of — Guarantee. 

In a suit by a payee of a renewal note against the 
maker, the affidavit of defense set np that the 
note was given for a machine which was par- 
chased upon a guarantee of plaintiff for one year 
to do a certain amount of work, which guarantee 
had failed, and referred to a card given by the 
defendant to plaintiff at the time of delivery 
which provided for payment by the note in suit 
with the statement that ''as soon as the machine 
arrives we will test the same and if it proves 
satisfactory we will make settlement as per above 
terms." Held, that the card was not a guarantee 
but merely a statement of the capacity of the 
machine. Rule for judgment for want of a suffi- 
cient affidavit of defense made absolute. 

No. 1122 January Term, 1907. Sur rule 
for judgment for want of sufficient affidavit 
of defense. 

Opinion by Shafer, J. Filed May 27, 
1907. 

The suit is by the payee against the maker 
of a promissory note, dated October 8, 1906, 
at thirty days, which was given in renewal 
of a note of June 8, 1906, at four months, 
the note having been given in payment for 
a surfacing machine sold by plaintififs to de- 
fendant. The order for the machine ofifers 
payment by a four months* note and states 
**as soon as the machine arrives we will test 
game, and if it proves satisfactory, we will 
make settlement as per above terms. " When 
this note became due, defendant requested 
its renewal for the reason that it was unable 
to make collections, and upon maturity of 
the renewal note, deJEendant offered to renew 
again for another thirty days, which offer 
was refused by the plaintiffs. The affidavit 
of defense sets up that the machine was 
purchased upon the guaranty of the plain- 
tiffs for one year that it would do a certain 
amount of work per day of eight hours; that 
the machine worked satisfactorily until De- 
cember, 1906, aad then ceased to work, and 
that they thereupon offered to return it. A 
supplemental affidavit of defense was filed, 
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setting out that before purchasing the 
machine they had received a card contain- 
ing the statement that the machine would 
do the amount of work set out in the first 
afiidavit of defense, and that they had re- 
ceived a positive guaranty from the local 
agent of the plaintiffs that the machine 
would do the amount of work stated on the 
plaintiflFs* card; and that in December, 
1906, the machine failed to work, although 
it had worked satisfactorily before. 

It is quite evident that by the guaranty 
alleged in the first affidavit, of the amount 
of work which the machine would do, was 
meant the statements on the card set up in 
the second affidavit, but upon inspection 
they do not appear to be a guaranty. The 
order upon which the machine was pur- 
chased contains no reference to any guaranty, 
but refers to a test of the machine to be 
made by the defendant, and it is admitted 
that after that test they gave the note in 
suit, which was afterwards renewed. There 
is no allegation that the guaranty was omit- 
ted from the written contract by any fraud, 
accident or mistake. The guaranty alleged 
in the supplemental affidavit, which must 
be taken to be the defendant's best expres- 
sion of its defense, is- that the machine 
would do the amount of work stated in 
plaintiflfs* card, and that relying on that 
guaranty they ordered the machine, and 
that after a full and fair trial of it, it was 
found that would not do one-half of the 
work represented. This is not an allegation 
of a guaranty for one year, but of the ca- 
pacity of the machine, and that, the defend- 
ant admits testing before he gave the note. 

We are of opinion, therefore, that the de- 
fense set up cannot avail the defendant, and 
the rule is therefore made abaolute. 

For plaintiff, J. C. Sheiriff. 

For defendant, /. Chas, Dicken. 



CRAWFORD COUNTY. 



CONTINENTAL JEWELRY CO. v. 
DEWEY. 



Amendments— Parties — Justice of the peace. 
Where the ends of justice require it, amendment of 



the names of parties to an action may be de- 
manded as a matter of right Such amendments 
are to be allowed in suits appealed from the 
judgments of a justice of the peace. 

No. 145 February Term, 1907. Sur rule 
to show cause why amendments of the names 
of parties plaintiff and defendant should not 
be allowed. 

Opinion by Thobias, P. J. Filed March 
24, 1907. 

Under our several statutes, parties are en- 
titled to amend the names of parties to an 
action, when by mistake, either of law or of 
fact, the proper parties for the support of 
the action have not been included. And it 
is the duty of the court on the showing of 
such facts to allow said corrections. Kaylor 
V. Shaffner, 24 Pa. 489; Cochran et at. v. 
Arnold et al., 68 Pa. 399; and Hackett v. 
Camett, 106 Pa. 291. 

This may be done without notice to one 
whose name is added by amendment sa a 
party defendant, though such additional 
parties should be brought in by an alias 
summons or by rule to appear and plead. 
Leonard and Wife v. Parker et al.^ 72 Pa. 
236; and PiUsburg v. Eyth, 201 Pa. 341. 

Amendments are to be allowed in suits 
appealed from the judgment of a justice of 
the peace the same as those originally 
brought in this court. Bratton v. Seymour, 
4 W. 329; Johnston v. Fessler, 7 W. 48; Gue 
V. Kline, 13 Pa.^ 60; Seitz v. Bvffum, 14 Pa. 
69; Comfort v. Ldand, 3 Whart. 81; Eyster 
V. Rineman, 11 Pa. 147; and Merrill v. 
Tamany, 3 Pa. 433. 

It would seem that the ends of justice 
require that these amendments be made and 
that it is our moral as well as legal duty to 
allow the same. 

And now, March .25, 1907, the rule is 
made absolute and the amendments are 
allowed as prayed for. 

For plaintiff, J. W. Smith. 

For defendant, Otto Kohler. . 

[From J. D. Roberts, Esq., MeadvlUe. Pft.] 



In Wright v. Sarapter, 18 Am. B. R. 355, 
it has been held that an unrequested repay- 
ment of loan, with letter stating money can 
no longer be used, is not sufficient alone to 
establish reasonable cause to believe prefer- 
ence was intended. 
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ALLEGHENY COUNTY. 

COMMON WEATH ex rel. McELROY 
V. BOOTH. 

Amstant dislrict attorney — Allegheny county — 
Act of July U, lS97—Act of AprU 25, 
1907. 

The act of Jnly 14, 1897, provided that the district 
attorney in Allegheny county might appoint one 
or more assistants, not exceeding four, to assist 
him in his duties, and fixed their salaries. The 
act of April 25, 1907, provided for the appoint- 
ment of assistants, not to exceed eight, and fiyed 
their salaries. Held, 

The act of 1907 repealed the act of 1897. 

The position of assistant district attorney is not a 
public office within the prohibition of the con- 
stitution as to an increase of salary. 

No. 166 August Term, 1907. 

Opinion by Evans, J. Filed June 15, 
1907. 

This case comes before the court on a case 
stated in the nature of a special verdict. The 
relator, Robert T. McElroy, was appointed 
an assistant by Harry L. Goehring, district 
attorney of Allegheny county, on the 7th of 
January of 1907. On the 30th of April, 
1907, he resigned and his resignation was 
accepted by the district attorney. On the 
Ist of May, 1907, the district attorney again 
appointed him an assistant and designated 
him as the first assistant, the same position 
that he held prior to the 30th of April, 
1907. 

In this action the relator claims $416.66, 
one month's salary, ending with the 31st of 
May, as fixed by the act approved April 25, 
1907. The defendant, the controller of 
Allegheny county, refused to issue a warrant 
for that amount for the reason, as he under- 
stood the law, that the relat(»r was only en- 



titled to a warrant for one month's salary at 
the rate of $4,000 a year as fixed by the act 
of the 14th of July, 1897, P. L. 266. The 
question as to which act regulates the salary 
of the relator at the present time is the 
question presented to the court for its de- 
termination. 

It is contended by counsel for the relator 
that he is not a public oflScer and that con- 
sequently there is no prohibition in the 
constitution for an increase of salary during 
his incumbency; and second, that the act of 
the 25th of April, 1907, repeals the act of 
July 14, 1897. 

The act of 1897 is not artistically drawn. 
It might be a question whether the act is 
constitutional for the reason that the pur- 
poses of the act are not clearly set forth in 
its title. It is: *'An act creating the office 
of assistant district attorney in the several 
counties of this commonwealth having over 
500,000 and less than 800,000 inhabitants, 
providing for the appointment of said 
oflScer?, prescribing their powers, duties and 
terms of oflSce and fixing the salary of said 
officers.'' But an examination of the act 
itself discloses that the legislature did not 
create an office of assistant district attorney, 
it did not prescribe any powers tor such an 
officer, it did not prescribe the duties of 
such an officer; it attempted to define the 
term for which the assistant district attorney 
provided for in the act should serve, which, 
it is admitted, was of no eflFect. The first 
section of the act reads as follows: '*Sec. 1. 
Beit enacted, etc., that in all counties of 
this commonwealth having over 500,000 
and less than 800,000 inhabitants the (iis- 
trict attorneys of said counties shall have 
authority to appoint one or more assistants 
learned in the law, not exceeding four in 
number, one of whom shall be designated 
as first assistant, to assist the district attor- 
ney in the discharge of his duties. The 
first assistant shall receive a salary of $4,000 
per annum, and each of the other assistants 
shall receive a salary of $2,500 per annum, 
to be paid out of the county treasury." 

It is not always an easy matter to distin- 
guish between a public officer and a public 
employment; but two attributes of a public 
office distinguished from public employ- 
ment appear to be well defined in all the 
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distinctions that have been made by the 
courts of the several states. These are that 
a public office involves a delegation to an 
individual of sonoeof the sovereign functions 
of government, and that the office is a con- 
tinuing one and the powers, duties, and 
emoluments of that office devolve upon a 
successor when for any cause the office be- 
comes vacant. *'The word's 'public office* 
are used in so many senses that it is impos- 
sible to give a precise definition covering all 
cases. It depends not upon what we call 
it, or even what a statute may incidentally 
call it, but upon the powers wielded and the 
functions performed and other circumstan- 
ces manifesting the character of the position. 
MecherCs Public Officers^ Sec. 45: The most 
important characteristic which distinguishes 
an office from an employment or contract is 
that the creation of an office involves a dele- 
gation to the individual of some of the 
sovereign functions of government to be ex- 
ercised by him for the benefit of the public. 
Unless the powers conferred are of this 
nature the individual is not a public officer.' 
The test is that he should exercise some- 
thing that can fitly be called a part of the 
sovereignty of the state. ' ^ Hartigun v. The 
Board of Regents of West Virginia University^ 
49 West Va. 14. **An office is a public 
station or position to which a portion of the 
sovereignty of the country, either legislative, 
judicial or executive, attaches for the time 
being, and which is exercised for the benefit 
of the public. The word itself implies a 
more or less permanent delegation of a por- 
tion of governmental power, and coupled 
with legally defined duties and privileges 
continuous in their nature and which upon 
the death, resignation or removal of the in- 
cumbent devolve upcn his successor." Com- 
wealth V. Murphy, 17 Montgomery County 
Law Reporter 174. 

The act of 1897 does not directly give to 
the assistant to the district attorney ap- 
pointed by him any powers; he has no in- 
dfependent action; he exercises no independ- 
ent function; he has not independent duties 
assigned to him to perform. The act in 
itself does not define any duties which he is 
to perform. He is simply to assist the dis- 
trict attorney, subject to his orders and per- 
forming the duties which by law it is 



required that the district attorney shall per- 
form. He could not by mandamus be com- 
pelled to perform any specific act; he could 
not be indicted for any misfeasance in oflfice 
because the law does not designate any par- 
ticular act which it is his duty to perform. 
The position which he occupies lacks that 
element of permanancy which is characteris- 
tic of an office. On the discharge of an 
assistant district attorney there is no vacancy 
existing. The district attorney may appoint 
or he may not. He may appoint one or he 
may appoint any number up to four. The 
exigency of the work in his office may require 
for one term of court the assistance of all 
the four provided by the act. The next 
term of court it may require none of these 
and he may discharge them all and leave 
the positions vacant. There are no duties 
which devolve upon the successor when by 
death, resignation or removal one of these 
assistants vacates his position. It may be 
said that in ihe discharge of his duties under 
the direction of the district attorney he is 
performing public duties "in the prosecution 
of crime. So is the clerk who draws the in- 
dictment. The distinction is that neither of 
them is performing a public duty in his own 
right, in the right of the position which he 
occupies. He is performing these duties in 
the right and in the name of the- public 
officer, the district attorney. As the derk 
signs the district attorney's name to the 
indictment so does the assistant prosecute 
the offender in the name of the district 
attorney. 

But for the sake of the argument, let us 
assume that the relator is a public officer. 
It is not contended by counsel for the de- 
fendant that if he is such public officer bis 
ol tenure office may not terminate at the will 
of the legislature; in other words, that if the 
act of 1907 repealed the act of 1897 that the 
repealing of that act would vacate the office 
held by the relatoi*. But it is contend^ by 
counsel for the defendant that the act of 
1907 did not repeal the act of 1897. The 
act of l9t)7 is much more skillfully drawn 
than that of 1897. It does not purport to 
create the office of assistant district attorney; 
it does not fix the term for which the person 
appointed to the position shall serve. The 
act is **An act providing for the appoint- 
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ment of assistant district attorneys in the 
several counties of this commonwealth hav- 
ing 750,000 and less than 1,200,000 inhabit- 
ants, prescribing the powers and duties and 
fixing the salaries of the said assistant district 
attorneys." Sec. 1: **Be it enacted, etc., 
that in all counties of this commonwealth 
having 750,000 and less than 1,200,000 
inhabitants, the district attorney shall have 
authority to appoint one or more assistants, 
learned in the law, not exceeding eight in 
number, to assist the district attorney in the 
discharge of his duties. One of the said 
assistant district attorneys shall be designated 
the first assistant, shall receive a salary of 
five thousand dollars per annum, and each 
of the others shall receive a salary of three 
thousand six hundred dollars per annum. 
The salary herein provided shall be paid out 
of the county treasury. Sec. 2. That all 
acts and parts of acts inconsistent herewith 
be and the same are hereby repealed." 

It follows that if the act of 1897 is incon- 
sistent with the act of 1907, then it is 
repealed by that act, then the positions 
created by the act of 1897, whatever they 
may be called, whether they be public offices 
or merely employments, cease with the 
repealing of the act. The act of 1907 is not 
an amendment or a supplement to the act of 
1897. It is a complete act in itself. And 
it can be readily assumed that one of the 
purposes of this act was to correct the incon- 
sistencies in the act of 1897. But there is 
one result of the legislation as it stands with' 
two acts, which would seem to determine 
conclusively that it was the purpose of the 
legislature to repeal the act of 1897 in toto 
by the passage of the act of 1907. If the 
act of 1897 creates the office of assistant dis- 
trict attorney, then it creates four such 
positions. And if the act of 1907 creates 
the office of assistant district attorney it 
creates eight such positions, and if the latter 
act does not repeal the former, then we have 
the legislature creating twelve positions of 
assistant district attorney for Allegheny 
county; and the district attorney to-day 
would have authority to appoint twelve 
assistants. It will not be seriously con- 
tended that that was the purpose of the 
legislature. In either view of the questions 
raised in this case we take it that the law is 



with the plaintiff; that the act of 1907 re- 
peals tbe act of 1897, and that on the ap- 
proval of the latter act the positions created 
by the former were vacated. (2) That the 
position of assistant district attorney as 
created by these acts is not a public office, 
that the incumbent is not a public offier or 
within the prohibition of the constitution as 
to an increase of salary. 

Let judgment be entered in the case stated 
for the plaintiff. 

For relator, Clarence Burleigh. 

For respondent, Geo. H. Calvert. 



IIARRISBURG. 



BERNARD CORR CO. 



Corporations — Application for charter — Sale of 
spirituous liquors at wholesale or retail — Acts 
of 18H, 1897 and 1901— Power of depart- 
ment of stale. 

'The buying, rectifying, compounding, bottling 
and selling spirituous and malt liquors and 
mineral waters at wholesale,'' is a lawful busi- 
ness within the amending act of July 9, 1901, P. 
L. 624, and is not inhibited by any statute, and 
a charter may be granted therefor. 

There may be a question as to the power of the 
court, under the license lawn of the common- 
wealth, to grant a wholesale or retail license to a 
corporation for the sale of spirituous liquors, but 
that is a question for judicial determination, upon 
which the attomey-generars department ex- 
presses no opinion, 

Request of Governor Sturat for opinion. 

Opinion by Todd, Attornev-General, 
Filed June 4, 1907. 

In the matter of the application of Bernard 
Corr Company for a charter, referred by you 
to this department for advice as to the pro- 
priety of granting letters patent upon the 
application filed, I beg to state that after 
hearing counsel for the applicants and the 
representative of the department of state, 
the following conclusions have been reached 
by this department: 

It is stated in the brief filed by counsel 
for the applicants that Bernard Corr, one of 
the applicants for the charter, now has a 
wholesale liquor license in the city of Phila- 
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delphia, and that if the charter applied for 
is granted, an application will be made for 
the transfer of the license of the said Ber- 
nard Corr to the proposed corporation. The 
purpose for which the corporation is to be 
created, as stated in the second paragraph of 
the application, is as follows: **Buying, 
rectifying, compounding, bottling and sell- 
ing spirituous and malt liquors and mineral 
waters at wholesale." Before directing that 
letters patent issue on this application you 
must find that the purpose stated is within 
the purposes of the class of corporations 
specified in Sec. 2 of the corporation act of 
April 27, 1874, and the several supplements 
thereto. 

This inquiry raises the question of whether 
or not there is legislative authority for the 
formation of a corporation for the purpose 
set forth in this application. 

Paragraph 18 of Sec. 2 of the act of April 
29, 1874, P. L. 73, authorizes incorporation 
for the purpose of carrying on any mechani- 
cal, mining, quarrying or manufacturing 
businefes, '^excluding the distilling or manu- 
facturing of intoxicating liquors." The 
words * intoxicating liquors" include vinous, 
spirituous, malt and brewed liquors, and 
the act, therefore, prohibits incorporation 
for the purpose of distilling or manufactur- 
ing any intoxicating liquors. The amend- 
ment of this paragraph of April 10, 1897, P. 
L. 20, contains this language: *'And also 
including the manufacturing and brewing 
of malt liquors, but excluding the distilling 
and manufacturing of spirituous liquors." 

From the date of this amendment charters 
could, therefore, be granted for the manu- 
facturing and brewing of malt liquors, but 
the granting of charters for the distilling and 
manufacturing of spirituous liquors was still 
prohibited. 

The act of July 9, 1901, P. L. 624, 
amending the general corporation act, pro- 
vides as follows: 

**And also including the manufacturing 
and brewing of malt liquors and also includ- 
ing companies for the transaction of any 
lawful business not otherwise specifically 
provided for by act of assembly." 

It will be observed that the clause in the 
amendment of 1897 **excluding the distilling 
and manufacturing of spirituous liquors" 



has been omitted from the amendment of 
1901. Incorporation for the purpose of 
"buying, rectifying, compounding, bottling 
and selling spirituous and malt liquors and 
mineral waters" is not specifically provided 
for by an act of assembly. The question 
then recurs: Is the certified purpose a law- 
ful business within the meaning of the 
amendment of July 9, 1901? That it is a 
lawful business is sufficiently established by 
the fact that it is made the subject of taxa- 
tion by the revenue laws of the state. It is 
true that the proposed corporation cannot 
conduct such business until it is duly licensed 
by a proper court and paid the requisite 
license tax or fee. The department of the 
state government clothed with the power of 
granting charters is not concerned with the 
question of granting or transferring a license 
to the proposed corporation. It has no 
power to grant or refuse or to transfer such 
license. There may be some question as to 
the power of the court, under the license 
laws of the commonwealth, to grant a whole- 
sale or retail license, to a corporation for the 
sale of spirituous liquors, but this is a ques- 
tion for judicial determination, upon which 
this department expresses no opinion. All 
that this opinion is intended to cover is that 
the purpose stated in the application for this 
charter is for conducting a lawful business, 
which is not inhibited by any statute and is 
within the scope of the amendatory act of 
1901. 

I, therefore, advise that the application 
for the charter be approved, and that letters 
patent issue thereon. 

[From Paul A.. Kunkle, Esq., Harrisburg, Pa.] 



Amount of Change to be Carried by 
Street Car Conductor. 

Passengers about to board street cars who 
have only bills of large denominations must 
take care to have them changed before ten- 
dering payment for their car fare, according 
to the decision of the Tennessee Supreme 
Court in Knoxville Traction Company v. 
Wilke&on, 99 Southwestern Reporter, 992, 
wherein it was held that a rule of a com- 
pany fixing $5 as the limit on the amount 
of change it will undertake to furnish pas- 
sengers is reasonable. 
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ALLEGHENY COUNTY, 



MOUNT WASHINGTON SAVINGS 
& TRUST CO., for Use, v. ACRE 
LAND CO. 



Mortgage — Default — Payment of taxes, 

A mortgage provided that on default in payment 
of taxes the whole mortgage debt should become 
due. To a scire facias on the mortgage the 
answer did not deny non payment of taxes but 
alleged it was a purchase money mortgage and 
mortgagee had paid back taxes which were owing 
bp plaintiff. 

Held, that the provision of the mortgagee was 
binding and no valid defense had been set up. 

No. 353 May Term, 1907. Rule ex parte 
plaintiff for judgment on default of affidavit 
of defense. Scire facias sur mortgage. 

Opinion by Kennedy, P. J. Filed June 
17, 1907. 

The affidavit of defense alleged as follows: 

AFFIDAVIT OF DEFENSE. 

Prior to November 2, 1904, the Mount 
Washington Savings & Trust Company, the 
plaintiff, acquired from James W. Dickson, 
sheriff, by deed dated September 10, 1904, 
certain premises situate in the township of 
Scott, Allegheny county, Pennsylvania, de- 
scribed in the mortgage on which the scire 
facias in this case was issued. Thereafter, 
for the purpose of relieving said Mount 
Washington Savings & Trust Company from 
carrying as part of its assets such a consider- 
able quantity of real estate, certain of the 
officers, directors and stockholders of said 
trust company orgainzed the defendant com- 
pany, which took over said described real 
estate. 

That by deed of general warranty, dated 
November 2, ]904, said trust company con- 
veyed to the Acre Land Company the premi- 



ses described in said mortgage, and by the 
agreement for the sale of the same and the 
covenants against encumbrances in said 
deed contained, the said premises were to 
be free and discharged of all liens and en- 
cumbrances. 

That in connection with the said sale and 
conveyance the said Acre Land Company 
executed and delivered to the said trust 
company a mortgage on which this scire 
facias was issued, the same bearing date 
November 2, 1904, and payable in five 
years from date, and being given to secure 
payment of the sum of $75,000, with the 
privilege of paying thereon installments of 
not less than $1,000. That payments have 
been made from time to time upon the 
principal debt secured by said mortgage, so 
that the amount now due is $69,660. 

That although said real estate was to be 
conveyed to the. defendant free and dis- 
charged of all liens and encumbrances, it 
was, nevertheless, subject to the lien of 
school taxes owing the township of Scott for 
the year 1904, amounting to $191.10, and 
also road taxes for the year 1904, amount- 
ing to $191.10, which the said trust com- 
pany was legally obligated to pay, but which 
it did not pay; and after the purchase of 
said land by the defendant company, and 
after said taxes had become delinquent, to- 
wit, on April 21, 1905, the defendant com- 
pany made payment of said taxes for the 
year 1904, amounting in all to $382.20, and 
said sum has not been re-paid to the defend- 
ant by said Mount Washington Savings & 
Trust Company, notwithstanding its legal 
obligation in its agreement of sale and the 
covenants in said deed, to convey the said 
premises free and discharged of all liens and 
encumbrances. 

That during the time of said occurrences 
a number of the stockholders, officers and 
directors of the said trust company were also 
stockholders and officers of the defendant, 
the Acre Land Company. That subsequent 
thereto, dissention arose, and practically all 
of the stockholders of the Acre Land Com- 
pany severed all connection with the said 
trust company. 

That when the taxes for the year 1905 
became payable, the same were permitted 
to remain unpaid until the early part of the 
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year 1906 and after the same had become 
delinquent, to-wit, until the 14th day of 
March, 1906, when they were paid. No 
objection was raised by reason thereof, nor 
was any effort made on the part of the plain- 
tiff company to claim that the defendant 
company had defaulted in any of the pro- 
visions of said mortgage. 

That in like manner, when the taxes for 
the year 1906 became due, they were allowed 
to become delinquent, in accordance with 
the practice as to the same previously car- 
ried out in the two preceding years, and 
without objection by said trust company. 

That while it is true the said taxes were 
not paid at the time the scire facias in this 
case was issued, yet at no time was any 
complaint ever made by any of the officers 
of said trust company, nor was any notice 
ever given to any of the officers of the de- 
fendant company, or any demand made that 
said taxes be paid. 

That the taxes, which it is charged in the 
statement filed were delinquent, were duly 
paid by the defendant company on the 13th 
day of April, 1907, and no lien of any nature 
by reason thereof, or for any other reason, 
remains against the premises described in 
said mortgage, nor is there any default by 
the defendant company in any of the terms 
or conditions thereof. 

The defendant company avers that this 
proceeding is an attempt on the part of the 
officers of the said trust company to deprive 
the said defendant company of said lands by 
reason of a technical violation of a condi- 
tion of said mortgage, although the security 
of the said trust company has not been in 
any way aflfected or lessened, and to compel 
the defendant company to pay the amount 
of said indebtedness long before the same is 
. due. That said proceeding was not begun 
in good faith, but by reason of the enmity 
existing between certain of the stockholders 
of both companies, and that to permit the 
plaintiff company to enforce a forfeiturt, as 
it is attempting to do, would be in violation 
of the clear intent and meaning of the said 
mortgage, the same having been given solely 
to secure the trust company, and its security 
having been in no way lessened, but on the 
contrary, having been increased by reason 
of the payments of a part of the indebted- 



ness secured thereby, and that said forfeiture 
would be contrary to equity and good con- 
science, and in violation of the legal and 
equitable rights of the defendant company. 
Plaintiff issued a rule for judgment for 
want of a sufficient affidavit of defense for 
the following reasons: 

REASONS. 

1. The affidavit of defense does not deny 
the averments of the plaintiff's affidavit. 

2. The sum of $382.20 set up by the de- 
fendant in its affidavit of defense as having 
been paid on April 21, 1905, is only valid 
as a defense pro tanto, and the defendant is, 
herein above, given full credit therefor. 

3. The amount of debt, interest and 
attorney's fees claimed in plaintiff's affidavit 
is otherwise admitted. 

4. Neither the deed from plaintiff to de- 
fendant, the alleged preliminary agreement 
between plaintiff and defendant, the terms 
thereof, nor any reference to any record 
thereof, is disclosed by the affidavit of de- 
fense, and the alleged provisions thereof are 
irrelevant and immaterial. 

5. The provisions of the mortgage, as 
averred in plaintiff's affidavit, are not denied 
by the affidavit of defense, and the fact of 
defendant's default at the time of the issu- 
ance of the scire facias in this case, to-wit, 
in the payment of taxes, as averred in the 
plaintiff's affidavit, is admitted by the 
affidavit of defensQ. 

6. No valid defense is set up in the 
affidavit of defense. 

7. The allegations in the affidavit of de- 
fense of alleged bad faith are vague, indefi- 
nite, insufficient and immaterial. 

OPINION. 

This action is to enforce the payment of a 
debt which, by the terms of the contract on 
which it is brought, became due. It is not 
brought to declare or enforce a forfeiture, 
but is a sci. fa. upon a mortgage under the 
terms of which the debt was due and pay- 
able. Atkinson v. Walton, 162 Pa. 219. 

It was conceded upon the argument that 
if the alleged default had been the payment 
of interest due upon the mortgage, the judg- 
ment could not be resisted. 

We are unable to see any difference be- 
tween the failure to pay the taxea, which 
are required by the terms of the mortgage 
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to be paid, and the payment of interest. 
The plaintifif has equal reason to complain 
of arrears of taxes, if allowed to accumulate, 
as arrears of interest; and in this case it 
seems to us that he is only claiming what he 
is entitled to under the terms of his mort- 
gage, and we have no right to declare nuga- 
tory a provision of the mortgage which is 
now found in almost all the mortgages given 
and taken in thi? county, and upon the faith 
of which we must assume that the plaintiff 
in this case advanced his money. 

We think the affidavit is insufficient to 
prevent judgment. It is possible that after 
judgment has been entered, if the execution 
can be controlled without any injury to the 
plaintiff, the court may interfere to that 
extent; but of this we do not now intend to 
express any opinion. 

The rule in this case must be made abso- 
lute, and it is so ordered. 

For plaintiff, Patterson^ Sterrett & Acheson, 

For defendant, Rodgers, Blakeley & Calvert, 



ALLEGHENY COUNTY, 

In re Estate of WM. H. WEBER, 
Deceased. 



Lein of debts against decedent's real estate — 
Act of June U, 1901, P, L. 662. 

The heirs of a decedent are not necessary parties 
to an action brongbt under the act of June 14, 
1901, P. L. 562, to continue the lien of a debt 
against decedent's real estate, and it is not neces- 
sary that their names shall be entered in the 
judgment indexes. 

No. 77 March Term, 1907. 

Opinion bv Over, J. Filed April 29, 
1907. 

Tie fund for distribution here is the pro- 
ceeds of decedent's real estate sold more 
than two years after his death for the pay- 
ment of his debts. Some of his creditors 
who claim to participate in the distribution 
of the fund brought actions in the courts of 
common pleas of this county against his 
administratrix within two years after his 
death, for the purpose of continuing the 
lien of their claims against the decedent's 
real estate, which were indexed when suits 



were brought in the judgment indexes of 
said courts against **Wm. H. Weber, de- 
ceased," and **Catherine M. Weber, admiti- 
istratrix." 

The act of June 14, 1901, P. L. 562, 
provides "That no debts of a decedent 
except they be secured by mortgage or by 
judgment entered or revived by sci. fa. 
within five years prior to the death of said 
decedent shall remain a lien on the real 
estate of saia decedent longer than two years 
after the death of such debtor, unless an 
action for the recovery thereof be com- 
menced and be indexed in the judgment 
indexes as other liens are indexed against 
such decent, his heirs, executors or admin- 
istrators within the period of two years after 
his death and duly prosecuted to judgment." 
It is contended that under this act it is 
necessary to index the action against the 
decedent's heirs as well as the decedent, his 
executors or administrators to continue the 
lien of the claim, and that as the actions 
brought by these claimants were not so 
indexed, that they have no lien on the 
fund. 

The 24th section of the act of 1834 P. L. 
77, continued the lien of decedent's debts 
not of record if an action were brought 
within five years after his death ''against 
his heirs, executors or administrators," 
and the act of June 8, 1893, limited the 
period in which suit should be brought to 
two years. Under the act of 1834 and the 
prior act of 1797, all that was necessary to 
continue the lien was to bring the action 
within the periods designated against the 
executor or administrator, and after obtain- 
ing judgment thereon, before the decedent's 
land could be levied upon, the heirs had to 
be brought in by scire facias, and although 
the heirs were sometimes joined as defend- 
ants with the executor or administrator, 
this was not good practice: Atherton v. Ath- 
erton, 2 Pa. 112; Colwell v. Rockwell, 100 Pa. 
133; Murphy's Ajipeal, 8 W. & S. 165. 

As under the acts of 1834 and 1891, the 
bringing of the action alone continued the 
lien, it was necessary to search the appear- 
ance dockets to discover if actions had been 
instituted and the decedent's real estate was 
still subject to the lien of his debts after the 
periods fixed by the statutes. Because of 
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the great number of actions brought in 8ome 
of the counties of the state, such a search 
became in them very burdensome, and to 
grant some relief it was provided in the act 
of 1901 that the action must be indexed in 
the judgment index. It differs from the 
act of 1834 only in limiting the period in 
which the action shall be brought to two 
years, and providing for indexing the names 
in the judgment indexes. And as under 
that act the better practice was to bring the 
action against the administrator or executor 
without joining the heirs, Colwell v. Rock- 
well, supra, so it is also under the act of 
1901, and the heirs not being defendants or 
named in the action when properly brought, 
their names could not be entered in the 
judgment indexes. The purpose of the 
latter act was to remedy the defects in the 
prior acts as to notice of the pendency of 
actions; the entry of the names of the de- 
cedent and the administrator or executor in 
the judgment index is sufficient notice 
thereof and provides the intended remedy. 
As the actions on these claims were properly 
brought and indexed, they were liens upon 
the land when sold and upon the fund 
realized from the sale, and distribution 
must be made to them. 

For lien creditors, D. Reardon and John 
RebmaUj Jr, 

For estate, Hunter & Ruoff. 



In the cape of Flint v. Chaloupka, 18 Am. 
B. R. 203, it is held that a creditor's suit is 
an action in rem, and not against the debtor 
personally; his discharge in bankruptcy is 
no bar thereto. 



The right of an appellate court to set aside 
a finding of the jury, upon the ground that 
it is contrary to scientific principles, is sus- 
tained in Chybowski v. Bucyrus Co. (Wis.) 
7L. R.A.(N.S.) 357. 
■ ♦ 

The poles and wires of a long-distance 
telephone, strung along a public road, are 
held, in Hobbs v. Long Distance Teleph. 
Co. (Ala.) 7 L.R.A.(N.S.) 87, not to con- 
stitute an additional burden which will en- 
title the fee owner to compensation, unless 
he shows that there will be an actual and 
substantial injury to his property. 



It has been held, In re Automobile & 
Motor Co., reported in 18 Am. B. R. 389, 
that the right of a corporation to make an 
assessment upon unpaid stock subscriptions 
passes to its trustee in bankruptcy. 
«♦ 

A condition on' a transfer issued by a 
street railway company, that the holder by 
accepting agrees that, should any contro- 
versy arise as to its validity, he will pay 
fare and call at the company's office for 
correction, is held, in Georgia R. & E. Co. 
V. Baker (Ga.) 7 L.R.A.(N.S.) 103, to be 
unreasonable and void. 



A parol agreement between two persons to 
purchase a single tract of land together, or 
**in partnership,*' where the purchase is 
finally made by one of them, who pays the 
whole of the purchase price and takes the 
title to himself, the other simply agreeing to 
pay him one half thereof on demand, is 
held, in Norton v. Brink (Neb.) 7 L.RA 
(N.S.) 945, not to create a partnership be- 
tween such persons. 

The liability of a railway company for 
damages sustained by a licensed draymen 
who had contracts with merchants to haul 
their freight from the depot to their places 
of business, where the agent of the railway 
company, knowing of the existence of such 
contracts, wilfully and maliciously refused 
to deliver to the drayman goods of such 
merchants, notwithstanding orders, oral and 
written, that he should do so, is sustained 
in Southern R. Co. v. Chambers (Ga.) 7 

L.R.A.(N.S.) 926. 

♦ 

, The California Supreme Court in the re- 
cent case of Boorberg v. Western Traction 
Company, 89 Pacific Reporter, 130 expresses 
its approval of the doctrine prevailing in 
many jurisdictions that where property in- 
sured is so situated that the risk on one item 
cannot be affected without affecting the risk 
on the other items, the policy must be re- 
garded as entire; but where thia property is 
so situated that the risk on each item is 
separate and distinct from the risk of the 
other items, so that what affects the risk on 
one item does not affect the risk on the 
others, the policy must be regarded ai 
severable. 
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In re Estate of ERNEST FREY, 
Deceased. 



Decedent* 8 estate— Heirs — Sale by one to others 
oj interest in land — Fraud— Failure to prove 
— Equity, 

The claimant, iu his 25th year, against the advice 
of his father, brothers-in-law and aunts, per- 
sisted in selling to them and did sell for |6,696 
his undivided interest in certain real estate which 
they had inherited jointly. Some months after- 
ward the property was sold by the other heirs at 
an advance which netted them a profit on his 
interest of $7,000. There was no evidence that 
the heirs to whom he sold had any knowledge of 
the value of this real estate which they concealed 
from the claimant or that they were parties to 
any negotiations for sale with knowledge re- 
served or information kept from him. The price 
at which he had sold had been fixed by disinter* 
eeted experts. Held, there was no evidence of 
fraud and the claimant had no standing in equity 
to compel payment to him of his share of the 
increased price of the sale. 

No. 221 September Term, 1907. 

Opinion by Miller, J. Filed October 
5, 1907. 

Claim is made by William E. Kramer 
against Albert L. Brahm, one of the repre- 
sentatives, and against certain heirs of the 
decedent, for the payment to him of the 
difference between the amount Kramer sold 
his interest, to his aunts in certain real 
estate, and the amount tbey received for it, 
on the ground that fraud and undue advant- 
age was taken of him; the difference claimed 
is about $7,000. 

THE FACTS. 

Ernest Frey, the decedent, grandfather of 
the claimant, by his last will, after a num- 
ber of devises authorized his executors, five 
years from his death, which occurred March 
17, 1901, to sell his lot and buildings situate 



at the corner of Liberty and Ferry streets. 
First ward, in the city of Pittsburgh; pro- 
viding in the eighth clause as follows: 

"All the rest and residue of my estate, real, per- 
sonal or mixed (including the proceeds of the said 
property at the corner of Liberty and Ferry streets) 
I devise, will and bequeath unto my daughters, 
Anna Lotz, Emma Brahm, Clara Frey, and my 
grandchildren, Augusta Kramer and William Kra- 
mer, children of my deceased daughter, Mary 
Kramer; said Anna Lotz, Emma Brahm and Clara 
Frey to each take one-fourth thereof, and the said 
Augusta Kramer and William Kramer together 
take the remaining one-fourth thereof share and 
share alike." 

He appointed his son, Ernest Frey, his 
sons-in-law, Louis Kramer, the father of the 
claimant, and Albert L. Brahm, executors 
under his will and guardians of his grand- 
children, Augusta Kramer and William 
Kramer. 

The only act performed by them as guard- 
ians was at No. &b May Term, 1902, where 
distribution was made to them upon their 
agreement as to the share coming to their 
wards in the first account filed by them as 
executors; under date of September 30, 
1902, the distributees, including claimant, ' 
who became of age August 23, 1902, ac- 
knowledged receipt in full for their distribu- 
tive shares. Thereafter this relationship 
terminated; the two minors being now of age. 

Some time in September, 1905, the claim- 
ant, who had been married February 7, 
1905, and had for some time been engaged 
in the meat business, determined to 
end that occupation and take up the 
study of medicine. He consulted with 
Albert L. Brahm about mortgaging his in- 
terest in the Ferry street property; he was 
told that in Brahm's opinion he could not 
do this as his interest was an undivided one. 

Shortly thereafter he announced to Brahm 
that he had determined to sell his interest. 
He was asked to give the other heirs the 
first chance; thereupon it was agreed be- 
tween them that a family conference should 
be held; this took place about September 15 
at the home of the claimant's father; at this 
meeting there were present, the father; Mrs. 
Brahm, with her husband; Mrs. Lotz, with 
her husband; Mrs. Beegle, with her hus- 
band, and his sister, Augusta Kramer. The 
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latter was invited to join in the negotiation 
but declined for lack of funds. 

Kramer told those assembled that he was 
there to sell his one-eighth interest in this 
real estate; they all urged against it telling 
him they did not believe he was qualified to 
take up the study of medicine and that hold- 
ing the realty secured him a fixed income; 
upon his persistence and express determina- 
tion to dispose of his interest the parties 
discussed the price, he asking $10,000, which 
they thought was too high; thereupon it was 
mutually agreed between him and them that 
a valuation should be obtained from the Com- 
monwealth Real Estate Company and from 
the Real Estate Trust Company, both large 
and well known institutions dealing in real 
estate; it was further agreed that he and Mr. 
Brahm should consult these companies for the 
purpose of obtaining their valuation or ap- 
praisement; in pursuance of this arrangement 
the next day they went together and interview- 
ed Mr. Bingler of theCommon wealth, and Mr. 
Dixon of the Real Estate Trust Company. 
Mr. Brahm said in Kramer's presence and 
in his hearing that they desired a fair and 
conservative estimate or appraisement on 
this property for the purpose of enabling 
some of the heirs to buy out another. 

These representatives agreed to make such 
valuation, and in the course of a few days 
sent to Mr. Brahm in sealed envelopes their 
respective estimates; he at once notified the 
claimantand all the parties and a meeting was 
held that night at his house, all being present. 
The letters were opened and read aloud by 
Mr. Beegle and were then passed around, 
the claimant having an opportunity tD ex- 
amine the same. The estimate of the Com- 
monwealth Trust Company was $50,000, 
and was made, as testified to, by Mr. Bing- 
ler under the supervision of Mr. Kelly, its 
president; that of the Real Estate Trust 
Company was ^57,150, made under the 
direction of Mr. Dixon; thereupon the 
claimant suggested that the average of the 
two valuations would be fair; this was agreed 
to, and the price fixed for his interest was 
$6,696. 

A few days later he, with his wife, went 
to the office of John M. Goehring, Esq., 
counsel for the estate, executed and de- 
livered the deed which had been prepared 



and received from the three purchasers 
through the hands of Mr. Brahm the total 
amount of the purchase money. 

Some months afterwards the property was 
sold by the heirs for $110,000, and the 
claimant, then in Philadelphia, was in- 
formed of that fact by letter from his aunt, 
Mrs. Brahm. He came to Pittsburgh in 
February and talked with Mr. Brahm about 
obtaining from the purchasers a portion of 
the profit they had realized, and at his 
lequest Mr. Brahm called a meeting of the 
three aunts; nothing was agreed upon; they, 
or one of them, saying that as he had made 
the bargain himself they thought it was fair 
to let it stand. Later he wrote to each 
a letter, alike in tenor; that to Mrs. Lotz 
under date of March 23, 1906, containing 
the following statements: 

''Owing to the great amount received for the 
property above the appraised valuation, making a 
lo60 to me of over |7,000 and knowing that I haTe 
barely enough money to see me through school, I 
thought between you, Aunt Em and Aunt Clara 
you might be willing to consider my loss and 
divide some of the profit with me .... And 
also remember that I would not ask this if I were 
in as good or near as good circumstances as yon are 
in, and further if you were in my position and I in 
yours whether you would consider this a fair 
and square deal or proposition. I think I am only 
asking of you what you would want acy other per- 
son else to do by your children if they were placed 
in the same position that I am." 

The claimant expressed himself as entirely 
satisfied at the time the contract was made 
and when the sale was consummated. He 
had prior to the sale talked to a number of 
people on the valuation of the property; he 
knew it was opposite the Wabash station 
and was a desirable location. The relations 
existing between all the parties seems to 
have been friendly. He had worked for 
Mr. Brahm in the Diamond Market in the 
meat business at several different times, end- 
ing each with some disagreement, which, 
however, does not seem to have caused 
enmity between the parties. His father at 
the first conference especially pointed out to 
him the lack of wisdom in his desire to sell 
his interest, calling his attention to his prior 
failures and urging him to retain what he 
had for a fixed income. 
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No fraud or imposition, in fact, was per- 
petrated by Brabm or any of the other 
parties, nor did any relation of trust exist 
between them when this contract was made, 
arising out of Brahm's prior appointment as 
guardian. 

OPINION. 

Nothing is better settled than that fraud 
vitiates a contract; the courts will go far to 
set aside or otherwise rectify a result ob- 
tained by imposition, overreaching, undue 
influence and especially, violation of a 
trust or confidence relationship. 

But when the duties of accounting for and 
distributing the fund at No. 65 May Term, 
1902, had been performed and the minor 
was of age there no longer existed the rela- 
tionship of guardian and ward; what Kra- 
mer subsequently received prior to the sale 
of his interest in the real estate was in his 
own right, a share of rents through the 
hands of his father who acted for his co- 
executois in keeping the accounts; there was 
nothing further to account for as guardian; 
the original testamentary appointment car- 
ried no further duties. 

The facts found are based upon claimant's 
own testimony. He did not ask Brahm's 
advice as to the propriety of selling; .he 
came to all with the expressed determination 
to sell and refused the advice proffered that 
it was not wise to do so; notwithstanding 
the efforts of his father, of Brahm and of his 
aunts, he was persistent to receive the money 
for his interest in this land. He agreed 
upon the method of fixing the price; was a 
party to the arrangement by which this was 
done and himself named the amount. 

There is no approach to fraud or bad 
faith in these appraisements or valuations; 
it is wholly immaterial what they were 
called or whether any record was made of 
them; he had notice of them, paw them. It 
appears that they were made by the com- 
panies themselves through their accredited 
representatives as the evidence and the sig- 
natures to the letters attest. 

There was no evidence or offer of evidence 
tending to show that Brahm or any of the 
other parties had any knowledge of the 
value of this real estate which they con- 
cealed from Kramer, or that they had placed 
any value thereon, or that they were parties 



to any negotiation with knowledge reserved, 
of a price or purchaser therefor, in excess of 
that received by Kramer; nor is there any 
evidence or offer of evidence that they had 
information which they ought to have dis- 
closed to him; they owed him no duty 
which required them to take more care of 
him than he did of himself. 

While Brahm was mistaken in telling 
Kramer he thought he could not mortgage 
his undivided interest in the land, there is 
nothing in the evidence to warrant a finding 
that this was a fraudulent statement or car- 
ried with it an intent to deceive. This 
opinion is held by many who have no 
special knowledge on the subject. It was 
as much the duty of Kramer to find out 
from competent authority whether this could 
be done, and was as easy to ascertain, as 
was his inquiry and discussion of the prob- 
able value of this land prior to the time of 
his sale. 

It was wholly immaterial what was asked 
for the property after Kramer sold it, or 
what the owners did for the purpose of 
obtaining a higher price, if there was no 
fraud perpetrated or imposition practiced 
upon him in obtaining his interest. 

Every opportunity was given him to show 
an arrangement or prior knowledge or a con- 
cealment of material facts in Brahm or any 
of the others by which imposition might be 
presumed. Failing to present any evidence 
or offers of evidence to substantiate his 
naked allegation of fraud, undue influence 
or violation of a trust at and prior to his 
sale, the attempt to bring into the case the 
subsequent value of this property could have 
no possible bearing upon the issue as raised. 

It may be conceded that gross inadequacy 
of price is not only suspicious but fraudu- 
lent per se as between a guardian and ward; 
so in any other relationship of trust and 
confidence where guardian or trustee directly 
or indirectly profits by the imposition he 
has practiced: Eherta v. Eberis^ 55 Pa. 110. 
The best faith must he observed between 
parties occupying this relationship: WiWa 
Appeal, 10 Harris 332. 

But **if the vendor was thoroughly ac- 
quainted with every fact which it was nec- 
essary for him to know; if he was 21 years 
of age and of sound mind; if (here were no 
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circumBtances which gave the vendee an 
improper control over him amounting to 
mental imprisonment; if in short the vendee 
behaved honestly and the vendor was able 
to act like a free man with his eyes open, 
then the one had a right to sell and the 
other to buy on any terms they saw proper 
to agree upon. The law will never interfere 
between the parties themselves to set aside 
an honest contract which they have volun- 
tarily made:'' Davidson v. LUtte^ 22 Pa. 246; 
or as stated in Whelm v. Phillips, 151 Pa. 
312, **in the absence of a trust relation any 
person sui juris may sell upon any sum 
agreed upon." 

Here as in Jackson's Estate, 203 Pa. 33: 
**The vendor is dissatisfied with and repents 
the bargain he made, but he has no one 
other than himself to condemn." Kramer 
was not an heir expectant, the estate was 
fully vested in him, no one exercised any 
improper control over him, and he was long 
past the age when the law made him com- 
petent to transact business as he saw fit. 

•'Inadequacy of price, improvidence, sur- 
prise, and mere hardship, none of these, nor 
all combined, furnishes an adequate reason 
for a judicial rescission of a contract. For 
such action something more is demanded — 
such as fraud, mi.stake or illegality:" Gra- 
hem V. Pancoasty 30 Pa. 89. 

This claimant, in his 25th year, against 
the advice of his father, brothers-in-law and 
aunts persisted in selling and did sell to 
them on terms which he himself fixed. In 
the absence of any color of fraud, or viola- 
tion of trust, he dealt with them at arms 
length. He has therefore no standing in a 
court of equity for relief, and his claim 
must be dismissed. 

It is doubtful whether on the pleadings 
and record even if the semblance of a case 
had been made out, relief could have been 
granted in this proceeding. But the ques- 
tion is not raised; we have accepted the 
issue as presented and have disposed of the 
question on its merits. 

For claimant, Campbell, 

For estate, W. B, Rodgers and John M. 
Ooehring. 
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Street railways — ^^ Station*' defined—Ado} f 
1907. ^ 

Electric street railways are included in the act cf 
. May 1, 1907, requiring corporations owning, leas- 
ing or operating steam or electric railways, and 
engaged in the business of carrying freight or 
passengers, to report to the secretary of internal 
affairs the number of statute miles of Lines so 
operated. 
The word "station** in said act, as applied to elec- 
tric street' railways, includes not only such ^ 
stations as may be established for the receipt and 
discharge of freight and passengers, but also 
those points on the lines after passing which an 
additional fare is charged to passengers. 

Request of Superintendent of Bureau of 
Railways Craig for opinion. 

Opinion by Todd, Attornev-General. 
Filed June 5, 1907. 

I have your letter of the 4th inst., in 
which you ask whether, under the act of 
aesembly entitled **An act to require cor- 
porations owning, leasing, or operat- 
ing steam or electric railways, and en- 
gaged in the business of carrying freight 
or passengers, within this state, to report to 
the secretary of internal aflfairs the numbers 
of statute miles of lines so operated; and 
providing a penalty for failure so to report, 
and for making an incorrect report," ap- 
proved May 1, 1907, 1. Electric street rail- 
ways are included in said act; and 2. What 
constitutes a station along the line of electric 
street railways, stopping, as they do, at the 
street corners in the cities, boroughs, etc. 

I answer your first question in the afBma- 
tive. 

The answer to your second question is 
not so clear, owing to the somewhat vague 
language of the act of assembly^ but, in 
view of the fact that one of the purposes of 
the act is to ascertain the mileage between 
stations, I am of opinion that the word 
**station" in the act, as applied to an elec- 
tric street railway, includes not only such 
stations as may be established for the receipt 
and discharge of freight and passengers, but 
also those points on the lines of railways 
after passing which an additional fare is 
charged to passengers. 

[From Paul A. Kunkle, Esq., HarrisbunTt P^] . 
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OorUrad — Sale of real estate — Incumbrance — 
le^ider. 

Under a contract for purchase of real estate which 
provided that time he of the essence of the con- 
tract, no tender of the deed was made on the 
day appointed in the contract and the purchaser 
said he would not take the property. A tender 
of the deed was made a month later, hut the 
property was suhject to an easement. Ueld, 
in a suit of the purchase money that the pur- 
chaser was relieved from the contract and could 
recover his deposit. 

No. 929 August Term, 1904. Motion for 
new trial, and motion for judgment for 
plaintiff non obstante veredicto. 

Opinion by Kennedy, P. J. Filed June 
17, 1907. 

This is an action to recover a balance of 
purchase money alleged to be due on articles 
of agreement for the purchase and sale of 
land, and is in the nature of a bill for 
specific performance. 

By the terms of the contract the plaintiff 
was to convey by good title in fee to the 
defendant, and the deed of the premises was 
to be delivered on April the Ist, 1904, on 
payment of purchase money and interest; 
and it was expressly declared therein that 
time was of the essence of the contract. 

On the day upon which the deed was to 
be delivered and payment made, no deed 
was tendered by the plaintiff to the defend- 
ant, nor, in fact, was there any deed exe- 
cuted and ready for tender; nor was there 
any deed executed or tendered for a month 
or more thereafter. The plaintiff at the 
time was absent from the state and unable 
to make either the tender or execution at 



time named in the contract. His son, as 
his agent, visited the defendant and in- 
quired in regard to the payment of the pur- 
chase money, when he was informed by the 
defendant that he would not take the prop- 
erty. And although plaintiff's agent re- 
ceived this notice from the defendant,'still 
no tender of deed was made. 

Plaintiff's counsel argue that it was the 
duty of the defendant to tender a payment 
of the money on the day named, even if 
there was no tender of the conveyance. We 
cannot sustain this position. If the defend- 
ant was seeking to enforce the contract, he 
must tender payment and demand the deed; 
but in this case he gave notice to the plain- 
tiff's agent that he would not take the prop- 
erty, in other words, rescinded the contract, 
and the plaintiff was equally bound to per- 
form his part of the contract by tendering 
the deed at the time named if he desired to 
enforce its provisions. 

The provision that time was of the essence 
of the contract was equally binding on both 
parties. Besides, it appears from the testi- 
mony that there was an incumbrance upon 
the property at the time when the deed was 
to be delivered and payment made, viz., an 
easement in laver of the Penn Fuel Com- 
pany, and this easement was in existence at 
the time the deed was subsequently tendered 
to the defendant, who for this reason alone 
was then justified in refusing to accept it; 
and the defendant, if the deed had been 
tendered on the day named in the contract, 
would have been justified in refusing to ac- 
cept it because the title was doubtful and 
unmaiketable, and plaintiff was not in posi- 
tion to demand specific performance. 

In any aspect of the case, we do not think 
the plaintiff was entitled to recover the bal- 
ance of purchase money under the contract; 
and we think it equally clear that the de- 
fendant was entitled to recover back the 
portion of the purchase money already paid 
by him, and hence there was no mistake in 
directing a verdict and certificate in his 
favor for the amount so paid. 

The case of Hollenbeck v. Mooi'e^ 32 t. I. \ 
209, seems to be identical with this, the 
decision there being that ** where time is of* 
the essence of the contract and the vendors 
do not perfect their title in time, the vendee 



Digitized by 



Google 



108 



PITTSBURGH LEGAL JOURNAL. 



AumMrj 



may rescind the contract and recover back 
his deposit." 

Tlie motion for a new trial is refused. 

The motion for judgment non obstante 
veredicto is refused. 

For plaintiff, Brovm & Stewart. 

For defendant, White, Childs & Scott. 



(Common Pleas No. 3, Allegheny Co.) 

SLOHEL V. PITTSBURGH COAL 
COMPANY. 

Master and servant — Injury — Defective ma- 
chinery — Proximate cause — Contributory 
negligence-- Non-suit. 

In an action by an employe to recover damages from 
his employer for personal injuries a non-suit 
will be granted though there is evidence tending 
to show that the machine plaintiff wab operating 
was in a defective condition, knowledge of which 
was chargeable to the defendant through its 
mine boss, if there was no evidence to show that 
the jumping back of the machine which resulted 
indirectly in plaintiffs injury was caused by its 
defective condition. 

An employe who occupies a uselessly dangerous 
position while operating a machine is guilty of 
contributory negligence if, injured. , 

No. 211 August Term, 1906. 

Opinion by Kennedy, P. J. Filed June 
17, 1907. 

There is nothing in the testimony in this 
case tending to show that the alleged defect 
in the coal cutting machine caused the acci- 
dent and resulting injuries to the plaintifif. 

It appears by the testimony that some 
days before the accident the machine in 
question was alleged, to one of the machine 
bosses, viz., the day boss, by one of the 
operators or woritmen to be out of order; 
but there does not appear to be any state- 
ment made at the time as to wherein the 
machine was out of order. Some days after 
the plaintifif, along with other workmen, 
was directed by the mine foreman to work 
with this machine upon the night turn, and 
when it was suggested to tire night ma- 
chinery boss later that this machine had 
been reported out of order, he alleged it was 
then all right and directed the plaintifif and 
other men to take the machine and go to 
work on the night turn. They did so, this 



night machinery boss staying with the 
workmen until the machine was set up and 
had been cutting for an hour or two, the 
presumption being that this night machinery 
boss remained with the workmen for this 
length of time to see that the machine was 
in proper working order. He then left, and 
the men continued to work for some hoon, 
when the accident occurred; the machine, 
as testified to, jumping back, the chain con- 
nected with the machine caught and took 
ofif the plaintifif' s leg. One of the witnesses, 
in statiqg that the machine had been out of 
order some days previous to the accident, 
said something about the machine was bent 

This is all we have in the testimony as to 
the defect in the machine, and there is noth- 
ing to show that this alleged defect caused 
the accident. Indeed we are in utter igno- 
rance, from this testimony, as to what was 
really the cause of the accident; nor is there 
any defect shown in the machinery at the 
time of the accident. We have nothing at 
all except that the accident occurred by the 
jumping of the machine, and nothing as to 
what caused its jumping. Hence there is 
no negligence shown here upon the part of 
the defendant company which would render 
it liable in this action. 

In addition to this we have the plaintifif, 
who had been at work for a year or more for 
the defendant company and upon machines 
similar to this one and doing the same kind 
of work with the machine as he was doing 
at the time the accident occurred, placing 
himself in the most dangerous position that 
could be found while operating the machine, 
sitting on the side of the frame with his feet 
in the machine in such position that if an 
accident occurred he could not possibly 
escape injury. While at least one of the 
witnesses testified that he was sitting on the 
machine in the place usually occupied by 
the person operating it, yet none of the 
witnesses testified that it was the habit or 
custom of the operators to sit with their feet 
dangling down in the frame, where this 
plaintifif was at the time of the accident It 
is shown that he could have sat on the side 
of the machine with bis feet outside the 
frame without the same risk or danger as in 
the position in which this plaintifif placed 
himself. And, hence, we cannot escape the 
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oondiision that the plaintiff was himself 
guilty of oontributory negligence. 

The motion to take off non-suit must be 
denied. It is so ordered. 

For plaintiff, W. T, Tredway. 

For defendant, EUiotf Rodgers. 



(Common Pleas No. 3, Allegheny Ck).) 

DEVER V. THE PHILADELPHIA 
COMPANY. 

Natural gas — Distributors of — Rights ofcustO' 
mers — Non-payment of bills — Shutting off 
gas. 

A company supplying natural gas to the puplic for 
which bills are rendered monthly may lose its 
right to shut of the gas for failure of the con- 
sumer to pay his monthly bill if it continues the 
supply and rendering a bill for the whole amount 
due at the begining of the next month. If by 
the company's rules the customer has until the 
10th of the month to pay the bill for the preced- 
ing month, the company will be liable for dam- 
ages for turning off the gas on or before that date 
because of a delinquent payment two months 
old, gas having been furnished and bills rendered 
in the meantime. 

No. 229 August Term, 1905. 

Opinion by Evans, J. Filed June 15, 
1907. 

The defendant company is a distributor 
of natural gas to the public and the plaintiff 
was a customer of the defendant company. 
About the 1st of March a bill for the gas 
used during the month of February, 
amounting to $12.69, was sent by the de- 
fendant company to the plaintiff. This bill 
was not paid, and on March 15th a notice 
marked **Duplicate" and '*Final Notice" 
was gent to the plaintiff with the following 
note at the bottom: **If not settled on or 
before March 18, 1905, the supply of 
natural gas which is being furnished you by 
this company will be shut off on that date." 
The gas was not shut off on that date, and 
about April Ist a bill amounting to $8.91 
for gas used during the month of March 
was sent to the plaintiff with the following 
notations: *'A discount of 2 cents per 
1,000 cu. ft. or $.66 will be allowed on this 
bill if paid on or before April 10, 1906. If 
not then paid the gas may be shut off with- 



out further notice." The above notations, 
except the figures $.66 and the date April 
10, 1905, were in print, and below this in 
typewriting • was the following notation: 
'^Overdue unpaid balance on v/hich there is 
no discount, $12.69." 

On April 10, 1905, the defendant shut off 
the supply of gas from plaintiff* s house, 
and this suit is brought to recover damages 
for breach of the contract. It is admitted 
that the defendant had no right to shut off 
the supply of gas because of the non-pay- 
ment of the gas used during the month of 
March, because plaintiff had all of the 10th 
of April to pay that bill and checks in pay- 
ment of the entire bill were mailed on the 
10th day of April and presumably reached 
the defendant's office on that date. 

It is contended for the plaintiff that the 
failure to turn off the gas in accordance with 
the notice of March 15th and the notation 
on the bill for March gas that if the bill be 
not paid on or before April 10, 1905, the 
gas may be turned off without further 
notice, including $12.69 of the February 
bill, was a waiver of the right to shut off 
the gas because of the failure to pay the 
February gas or an extension of the time to 
April 10th. 

We are inclined to the opinion that this 
is the effect oi the notice sent out about the 
first of April by the defendant. It will be 
observed that in the notation of the overdue 
bill there is special mention that no discount 
can be allowed on it. It would have been 
very easy to have also reserved the right to 
turn off the gas for its non-payment. In 
no other way is it distinguished from the 
provisions of the bill for March gas except 
in the notation which is made that no dis- 
count will be allowed on that amount. It 
would be a natural reading for that notice 
that the company had seen fit to extend the 
time for turning off the gas to April 10, 
1905. In this view of the case the defend- 
ant cannot complain of the error of the 
court in leaving to the jury the interpreta- 
tion of the notice of April, 1905. 

For plaintiff, O'Brien & Ashley. 

For defendant, Reed^ Smith, Shaw & Beat. 
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COLUMBUS & ERIE R. R. CO. v. 
BAKER. 

Railroads — Eminent domain — Right of way — 
Act of February 19, 18i9, P, L, 83, 

Under the act of February 19, 1849, P. L. 83, rail- 
road companies have the ri^ht to project and 
carry their rights of way the full width of sixty 
feet, not only on a level, but across the valleys 
and through the hills at the same width, with 
such additional amount as is necessary in deep 
cuts and high embankments, to make the proper 
slopes, according to good engineering. 

As the act limits the amount of land that can be 
taken by railroad companies to sixty feet in 
width, ! 'except in the neighborhood of deep cut- 
tings, or high embankments,'' a cut or embank- 
ment that id not more than three feet must be 
taken as on grade. 

No. 13 December Term, 1906. Bill in 
equity for an injunction. 

Opinion by Lindsey, P. J. Filed No- 
vember 17, 1906. 

This bill was brought by the Columbus 
and Erie Railroad Company, for the purpose 
of restraining the defendant, VV. VV. Baker, 
from interfering with the construction stakes 
placed by the employes of the plaintifiE com- 
pany to define its right of way through the 
defendant's land as claimed by the plaintiff 
company, and also to restrain the defendant 
from interfering with theconstruction offences 
along said right of way as claimed by it on 
each side thereof. 

The bill sets out that the Columbus and 
Erie Railroad Company is organized under the 
general railroad laws of the commonwealth of 
Pennsylvania, and in pursuance of its char- 
ter of incorporation, and as provided by the 
laws of the commonwealth, has surveyed, lo- 
cated, and determined its route for a railroad, 
which passes, inter alia, upon and over a cer- 
tain tract of land in Freehold township, in the 
county of Warren, owned or claimed to be 
owned by the said W. VV. Baker, defendant. 

A. preliminary injunction was granted, and 
at the hearing, after the taking of testimony, 
was continued until final hearing, which was 
had on November 7, 1906, at which time fur- 
ther testimony was taken. 



From the bill and answer, and stipula- 
tions of counsel, and evidence taken, we find 
the following facts: 

1. The said Columbus and Erie Railroad 
company, by its officers and employes, baa 
entered upon said portion of said premiaes 
appropriated by it for the purpose of building 
a fence along the lines of the land so appro- 
priated, and for the purpose of proceeding to 
construct its roadbed thereon, and doing other 
work incidental and necessary for the building 
of said railroad. 

2. The defendant, W. W. Baker, haa 
removed construction stakes placed by the 
employes of the plaintiff company upon the 
land claimed by it outside of a strip sixty 
feet in width, and has resisted the efforts 
of the employes of said plaintiff company to 
build a fence along the lines of the land 
claimed by it, to wit, a strip of land one 
hundred and fifteen feet in width, being 
fifty feet on one side, and sixty-five feet 
on the other side of a center line, and haa 
threatened to resist any effort to build fences 
as aforesaid. 

3. It was conceded at the trial, that the 
necessary preliminary steps had been taken 
by the board of directors of the plaintiff 
company, in locating and specifying the land 
as aforesaid sought to be taken. 

4. There is an embankment as shown 
by the testimony of plaintiff's engineers, 
twelve feet in height at the easterly point 
of plaintiff company's location of its road 
through the land of the defendant This 
embankment gradually decreases, going west- 
ward on plaintiff company's location, until 
it comes to grade; that, is the grade of the 
roadbed. 

5. There is a cut at the westerly point, 
or where the plaintiff's road as located leaves 
the property of the defendant, of from eight 
to ten feet, according to the testimony of 
the engineers. This cut gradually decreases 
in going eastward, on the line of the plain- 
tiff's location, until it reaches grade, and the 
length of the line on grade between where 
the cut runs out and the embankment com- 
mences, is about three hundred feet. 

G. The evidence of the engineers is, that 
where the embankment is twelve feet in 
height, it requires three additional feet for 
every foot of embankment, in order to make 
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the proper slope to the embankment, which 
would make thirty- six feet to make the 
proper slopes at the point where the 
embankment is twelve feet high. And for 
every foot in the decrease of the embankment 
a decrease of three feet in the width of the 
land at the bottom of the slope, until it runs 
down to grade. The same thing is true as 
to the cut. Where the cut is ten feet deep, 
it requires, according to the engineers, three 
feet additional land for every foot the cut 
is deep, and would therefore take thirty 
feet at the point where the cut is ten feet 
deep, and would decrease three feet for every 
foot in the decrease of the cut. 

LEGAL CONCLUSIONS. 

1. The plaintiff company is entitled to 
sixty feet on grade through and across the 
defendant's land as located; and beginning 
where the embankment is twelve feet in 
height, it is entitled to three additional feet 
to the sixty feet for every foot in height 
of the embankment, which makes thirty- 
six feet additional; making the entire width 
of the land the plaintiff is entitled to take 
at that point, ninety-six feet. This width 
must decrease three feet for every foot of 
decrease in the embankment, going westward 
until the grade is reached. 

2. Beginning where the cut is ten feet 
deep, the plaintiff company is entitled to 
three feet additional to sixty feet \h width 
on grade for every foot in depth of the cut, 
which makes thirty feet; making the total 
width of the land that plaintiff is entitled 
to take at that point, ninety feet. This 
width must decrease three feet for every 
loot of decrease in the cut, going eastward, 
until grade is reached; and between where 
the cut ceases and the embankment begins, 
it can take only sixty feet, that is, it can 
take only sixty feet on grade. 

3. An embankment or a cut that is not 
greater than three feet, must be regarded 
as on grade. 

OPINION. 

In support of the above legal conclusions, 
we refer to Sec. 10 of the act of February 19, 
1849,;P. L. 79, which confines the plaintiff 
to sixty feet in width, **except in the 
neighborhood of deep cuttings, or high 
embankments, or places selected for sidings, 
turn-outs, depots, engine or water stations.'* 



The legislature recognized the fact that 
in building railroads through a country 
broken by high hills and deep ravines, deep 
cuts and high embankments would be neces- 
sary, and that- sixty feet in width might 
not be sufficent at such places. 

In the case of Phila. & Reading R, R, 
Co. v. Obert, 109 Pa. 193, while the precise 
point at issue here was not involved in that 
case, yet the interpretation placed upon the 
same language as above quoted seem to give 
railroad companies the right to project and 
carry the full width of sixty feet, not only 
on a level, but across the valleys, and through 
the hills at the same width, with such 
additional amount as is necessary in deep 
cuts and high embankments, to make the 
proper slopes according to good engineering. 

In the case of Dry den v. Raihvay Co., 208 
Pa. 316, Mr. Justice Dean, delivering the 
opinion, speaking of the act of 1869 relative 
to the widening of rights of way, on page 323, 
says: **In this particular it is as definite as 
the act of 1849, which limits the width to 
sixty feet, except in the neighborhood of deep 
cuttings or high embankments. It follows 
that in such cases the width is only limited 
by as much more as is necessary for proper 
construction." In Zahn v. R. R, Co., 184 
Pa. 66, speaking of the act of 1849, Mr. Justice 
Dean says, on' page 74, * 'Under that act it 
had a right to appropriate, not to exceed sixty 
feet in width, except where it might take 
more at deep cuttings, high embankments, 
or places selected for sidings, turn-outs, 
depots, engine or water stations.'* 

Hendler v. Lehigh Valley R. R. Co., 209 
Pa. 256; Sme v. R. R. Co., 210 Pa. 480, 
and Robinson v. R. R. Co., 161 Pa. 561, are 
all authority, as we view them, for the same 
general principle. 

In arriving at the above general conclu- 
sions we have not been unmindful of the 
principle that this act of assembly, as well 
as others of a like character, is to be con- 
strued strictly against the railroad company. 
It was said in Woods v. Gh'eensboro Natural 
Gas Co., 204 Pa. 606, by Mr. Justice Potter, 
quoting from Lewis on Eminent Domain, 
Sec. 254, * * All grants of power by the gov- 
ernment are to be strictly construed, and 
this is especially true with respect to the 
power of eminent domain, which is more 
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harsh and peremptory in its exercise and 
operation than any other." Many other 
cases to the same effect might be cited, but 
they are referred to in this recent decision 
by Mr. Justice Potter. 

The language of the act limits the amount 
of land that can be taken by railroad com- 
panies to sixty feet in width, "except in the 
neighborhood of deep cuttings, or high em- 
bankments." Therefore we have found 
that a cut or embankment that is not more 
than three feet must be taken as on grade. 
It would seem, from the evidence of the 
pldintifi's engineers, that as a matter of 
fact, a fill not more than three feet in 
height is regarded as practically on grade. 

We also hold that no additional land can 
be taken for ditching and telegraph poles, 
for the reason that ditching and telegraph 
poles would be required on a level or grade, 
and would have to be set inside the sixty 
feet allowed by act of assembly in such case; 
and for the further reason that it is shown 
in this case, that there would be room fcr 
them at the bottom of the slopes, after con- 
structing the roadbed for two tracks. 

It is also shown by the engineef for the 
defendant, a man of long experience as a 
railroad engineer, and especially in con- 
struction, that the fences can be built with- 
out additional lands beyond the three feet 
for every foot of cutting or embankment. 

The prothonotary is directed to file these 
findings and opinion, and enter the follow- 
ing decree nisi, and give notice to the parties 
or their counsel, and if no exceptions are 
filed within ten days from this date, the 
decree entered nisi shall stand as the final 
decree. 

And now, November 17, 1906, this case 
came on to be heard on final hearing, and 
after due consideration it is ordered, ad- 
judged, and decreed that the plaintiflE com- 
pany may occupy for the construction of its 
railroad through and across the defendant's 
land, sixty feet at grade, and three feet ad- 
ditional, where there is an embankment, 
for every one foot in height of embankment, 
and three feet additional, where there is a 
cut, for every foot of cut. And that the 
plaintiff company, its ofiicers, agents, and 
employes, are hereby perpetually enjoined 
and restrained from taking and using any 



more or greater width of land than above 
designated; and the defendant and his em- 
ployes are hereby perpetually enjoined and 
restrained from interfering with the oflficere, 
agents, and employes of the plaintiff com- 
pany in the occupation and use of the land 
above designated and described. The plain- 
tiff failing to show a right to the land where 
it was building the fence when interfered 
with by defendant; it is further ordered, 
adjudged, and decreed, that the plaintiff 
company pay the costs of this suit. 

For plaintiff, Hinckley, Rice & Alexander 
and George F, Davenpoi't. 

For defendant, (?. T. Kincaid and A, B. 
Osborne. 

[From Edward Lindsay, Esq., Warren, Pa.] 



It has been held, In re Luber, 18 Ann. B. 
R. 476, that, on a jury trial of the issues 
in an involuntary bankruptcy proceeding, 
where the act of bankruptcy charged is an 
alleged transfer of property with intent to 
hinder, delay and defraud creditors, great 
latitude should be allowed in the admission 
of evidence as to all the circumstances at- 
tending the transaction. 



It has been held. In re Spittler, 18 Am. 
B. R. 425, that upon notice by a bankrupt, 
who was a party to an executory contract, 
that, because of financial embarrassment, it 
would be absolutely impossible to carry out 
the contract on his part, the other party.to 
the contract may treat the contract as broken 
and may at once prove his claim for dam- 
ages under section 63a of the Bankruptcy 
Act, if it may be liquidated under the pro- 
visions of section 63b. 



In the case of In re E. S. Wheeler & Co., 
18 Am. B. R. 421, it has been held that 
where a trustee brings a suit in a state court 
against a bank to recover payments alleged 
to have been made to it by the bankrupt, a 
corporation, while it was insolvent and in 
fraud of the rights of its creditors, the presi- 
dent of the bank, upon his examination 
under section 21a of the Bankruptcy Act, 
cannot be compelled to produce his private 
memorandum book, containing only trans- 
cripts from the books of the bank|relating to 
transactions with the bankrupt. 



Digitized by 



Google 



November 6, ''07. 



PITTSBURGH LEGAL JOURNAL. 



113 



^ ittsburg J Hefial journal 

IS8TABI.ISHED 1853. 

EDWARD B. VAILL, ) pnrTORH 
THOMAS E WING. \ ^^^^^^ 



N 8. Vol. XXXVII. 
0. S. Vol. UV. 



} 



No. 17. 



PITTSBURGH, PA., NOVEMBER 6. 1907. 



ALLEGHENY COUNTY. 

Mcknight v. park et ai. 

Oil wells — Operations of — Tenants in common 
— Disagreement — Receiver, 

Where there are several owners of a producing oil 
well who cannot agree as to the management of 
the property and there is no probability that 
they will ever reconcile their differences, it is 
proper upon the application of one of them for 
the court to appoint a receiver to manage the 
property and an account be made between the 
parties. 

No. 604 March Term, 1907. In equity. 

Opinion by Carnahan, J., specially pre- 
Biding. Filed June 29, 1907. 

The plaintiff and defendants are the own- 
ers of an oil and gas lease. They are unable 
to agree either as to the use and operation 
of their property or the payment of debts 
actually incurred in the operation of it. As 
a confeequence, it is claimed that the prop- 
erty is deteriorating in value, and loss of 
the leasehold is threatened. The plaintiff 
prays for an account and the appointment 
of a receiver. 

From the bill, answer, testimony taken 
and evidence we find the following facts: 

BINDINGS OF FACT. 

1. The defendant, J. Ralph Park, by 
agreement of lease bearing date April 15, 
1905, acquired from Iia B. Crawford the 
exclusive right of operating and drilling for 
petroleum and gas on forty acres of land 
owned by said Crawford, situate in Rich- 
mond township, Allegheny county. Pa.; 
and by assignments of said leasehold inter- 
est made from time to time thereafter the 
same vested in and is now held by the 
parties hereto in the following proportions: 
Henry McKnight, one-half interest; J. 



Ralph Park, defendant, three-sixteenths in- 
terest; J. Ralph Park, trustee for W. G. 
Crawford, defendant, three-sixteenths inter- 
est, and A. S. Hunter, one-eighth interest. 

2. Said lease provided, in eflfect, that if 
three wells were drilled to completion and 
oil found in paying quantities a fourth well 
should be commenced within sixty days 
from the time the third well was drilled in 
and pushed to completion without delay; 
and by reason of the alleged failure of the 
lessees, the plaintiff and defendants herein, 
to complete a fourth well, according to the 
terms of said lease, the lessor now threatens 
legal proceedings to forfeit the same. 

3. The parties agreed that the first well 
on said premises should be drilled by the 
original lessee, J. Ralph Park, at his own 
expense, and thereafter the further develop^ 
ment and operation of the lease should be 
conducted jointly by the parties owning the 
same, under the name of Park Oil Com- 
pany, and the expense of such development 
and operation should be paid by said parties 
m proportion to their respective interests; 
and the income derived therefrom should be 
divided among them in the same propor- 
tion at the end of each calendar month; and 
the said enterprise has been developed and 
operated up to the present time by the dif- 
ferent parties in interest under said agree- 
ment. 

4. The first well was completed and two 
additional wells were drilled on said lease- 
hold, in which oil was found in paying 
quantities, and since their .completion all 
three of said wells have been and still are 
operated by the parties in interest under 
said agreement; practically all the joint 
business with the public at large having 
been carried on under said name of Park 
Oil Company, under which name supplies 
were ordered and shipped, indebtedness 
contracted, bills paid, credit extended by 
the public, and the accounts of the joint 
enterprise were kept in books purporting to 
be the books of said oil company until the 
time of the disagreements hereafter referred 
to. 

5. For five or six months after said 
agreement was entered into each of the 
parties paid his share of the expense of de- 
veloping and operating said enterprise to J. 
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Ralph Park, defendant, with the under- 
standing and agreement that the monejs so 
contributed were to be paid by the said Park 
to the then existing creditors of said Park 
Oil Company. Since that time the indebt- 
edness incurred in the operation and de- 
velopment of the business, when discharged 
at all, has been paid directly to the creditors 
by the different parties in interest individu- 
ally. 

6. In the development and operation of 
the joint enterprise each of the parties has 
paid items of expense for which he is en- 
titled to credit by the others, and no account 
of same has ever been taken; but plaintiff 
has paid in the neighborhood of two thous- 
and dollars in excess of his share of said 
expense. 

- 7. In June, 1906, two of said defend- 
ants. Park and Crawford, attempted to dis- 
charge the employe who was then pumping 
the wells on said leasehold, but under plain- 
tiff's direction the said employe continued 
and still continues to operate the same; but 
since feaid time plaintiff and defendants have 
never been able to agree as to the proper 
operation of said wells. Defendants deny 
any liability for their share of the wages due 
said pumper since June, 1906, and have not 
paid and refuse to pay any part of said 
wages for the past eight months. 

8. Shortly before said differences arose a 
fourth well was commenced on said premises 
and was afterwards drilled into the oil pro- 
ducing sand and within a few feet of com- 
pletion, under. a contract signed by W. G. 
Crawford, one of the defendants, and ac- 
quiesced in by all the other parties in inter- 
est, who had full knowledge of the fact that 
said well was being drilled, and made no 
objection to the drilling of the same. 

9. The drillers refuse to complete said 
fourth well until an indebtedness of $1,- 
058.30 due them is paid, and the j)laintiff is 
willing and has offered to pay his part of 
said indebtedness, but the said Park dis- 
claims liability for any part of the expense 
of drilling said well on the ground that he 
never assented thereto. 

10. A large indebtedness has been in- 
curred by the parties hereto for labor and 
materials furnished from time to time, and 
used in the development and operation of 



the said leasehold, and claims against said 
enterprise in excess of $1,000, long past due, 
are now outstanding and unpaid. 

11. A number of suits for the recovery 
of said claims have been entered against the 
plaintiff and defendants as partners doing 
business as Park Oil Company, in some of ^ 
which judgments were secured, from which 
appeals were taken by the defendants; and 
numerous other suits are threatened by 
other creditors, many of which have notified 
plaintiff that they will hold him responsible 

for the entire amount of said indebtedness. 

12. The production from the said wells 
in operation on said lease has decreased 
nearly one-half since their completion and 
still continues to decrease. 

13. The income derived from the oil 
produced is paid by the purchasing com- 
pany to the parties directly, according to 
their respective interests, and is not being 
applied by the defendants to the liquidation 
of their portion of the indebtedness. 

14. The income from the enterprise at 
the present time is wholly insufficient to 
meet the current expenses and also discharge 
the outstanding indebted nes[s, and the 
parties in interest are unwilling or unable to 
contribute additional capital. 

15. The plaintiff and defendants have 
conferred and have made repeated efforts 
from time to time to adjust said differences 
between them, but they are utterly unable 
to agree, either as to the proportion of said 
outstanding indebtedness which should be 
assumed by each, or as to the present or 
future operation or development of said 
joint enterprise, or any disposition of the 
same, and there is no reasonable probability 
that an agreement as to any of these differ- 
ences will ever be reached. 

CONCLUSIONS OP LAW. 

The plaintiff and defendants, as respects 
themselves, own the leasehold as tenants in 
common. Whether, as respects creditors, 
they could be treated as partners in the 
conduct and operation of their business, is 
not a question for consideration in this pro- 
ceeding. The plaintiff is entitled to an ac- 
count showing the amounts contributed by 
him and the defendants in payment of in- 
debtedness incurred in the operation of their 
I leasehold and the conduct of their business, 
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and to a decree requiring each of the parties 
to pay his proportionate share of such in- 
debtedness. Harrington Bros. v. Florence 
Oa Go., 178 Pa. 414. The act of May 6, 
1891, P. L. 41, authorizing actions of as- 
sumpsit by and against joint owners, joint 
tenants and tenants in common holding an 
interest in and operating any drilling, 
pumping or producing oil or gas well, does 
not take away the jurisdiction of courts of 
equity in a proceeding such as this is, nor 
has it any application to such a proceeding: 
Johnston et al. v. Price ei a/., 172 Pa. 427. 

The parties are unable to agree as to the 
arrangement of their affairs. They have 
differences as to how their wells should be 
pumped; they cannot agree upon employes; 
the defendants refuse to contribute to the 
payment of the wages of one employe, and 
the plaintiff refuses to discharge him. This 
employe refuses to recognize the defendants 
as having any authority over him and pays 
no attention to their notice of discharge. 
There is absolute disagreement between the 
plaintiff and the defendants as to the man- 
agement (»f their property, and it is not 
probable that they will ever succeed in 
reconciling their differences. Whether they 
are partners or not they are more than mere 
tenants in common. They are not merely 
holding the property for their common 
benefit. Their purpose is to utilize and 
make it productive, but they cannot agree 
as to how this shall be done. No one of the 
parties can take possession and proceed with 
the work; and in the meanwhile opportuni- 
ties of obtaining proper returns from what 
would otherwise be a profitalbe enterprise, 
are lose. 

Under these circumstances we think the 
case is one for the appointment of a receiver, 
who should take charge of the leasehold and 
operate it. A decree should therefore be 
drawn providing for an account, as above 
stated, and the appointment of a receiver. 
An injunction should also issue restraining 
all parties from collecting accounts or in any 
manner interfering with the conduct and 
operation of the leasehold by such receiver. 

For plaintiff, Rodgers, Blakeley & Calvert, 

For defendants, Crawford & Sample, 



ALLEGHENY COUNTY. 

[For former opinion in this estate by Mil- 
ler, J., see No. 2, page 11 of this volume.] 



In re Estate of DAVID S. WILSON, 
Deceased. 



No. 76 May Term, 1907. 

Dissenting opinion by Hawkins, P. J. 
Filed October 15, 1907. 

The real question in this case is whether 
the letter accompanying Mr. Wilson's so- 
called **wiir' imposed a trust on his brother 
Robert, or was merely precatory in character? 
The principle by whose application it must 
be solved is well settled. **There can be no 
doubt,*' said Lord Lindley in WUliama v. 
William, 2 Ch. 12, 18, **that equitable obli- 
gations, whether trusts or conditions, can be 
imposed by any language which is clear 
enough to show an intention to impose an 
obligation, and is de6nite enough to enable 
the court to ascertain what the precise obli- 
gation is and in whose favor it is to be per- 
formed The term 'precatory' 

only has reference to forms of expression. 
Not only in wills, but in daily life, an ex- 
pression may be imperative in real meaning, 
although couched in language which is not 
imperative in form. A request is often a 
polite form of command. A trust is really 
nothing but a confidence reposed by one 
person in another and enforceable in a cour^ 
of equity." To the same effect is Fox^a Ap- 
peal, 99 Pa. 383. What then was Mr. Wil- 
son's purpose? 

It seems very clear that the letter in ques- 
tion in this case must be regarded as a com- 
plimentary part of Mr. Wilson's will. 
While it was written in point of time after 
the **will" its manifest function was to de- 
clare the purpose for which the ''will" was 
made. The "will** vested in his brother 
the legal title to his estate; the letter ex- 
plained what disposition should be made of 
it. They were necessary parts of a con- 
temporaneous scheme of disposition. The 
introductory and concluding sentences, and 
the restriction of the brother's beneficial in- 
terest in the body of the letter can have no 
other meaning. He speaks of "my will of 
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this date/' explains why it was written in 
the form in which it would be found, and 
declares a purpose which is inconsistent 
with an absolute residuary gift to his 
brother. The word **want*' in the intro- 
ductory sentence upon which so much stress 
has been laid is not necessarily precatory. 
Its meaning is controlled by, its context: 
Fox's Appeal^ supra; and the context here 
shows that it was used in a mandatory sense. 
The brother was told to **give" this, and. 
*»pay" that. He was to ''\qV' Mary M. 
Baird *^take," not what he, but she **de- 
sired'' of chattels, and John C. Wilson, 
what he **cho8e" of books and instruments; 
and of the **balance after the foregoing dis- 
tribution", he should **keep'' for himself 
**not exceeding $10,000 and give the rest to 
Mary M. Baird." The directions in respect 
of ''distribution'* are thus plainly peremp- 
tory in character. While the **wiU" in 
terms gave Robert K. Wilson an absolute 
estate, the accompanying explanatory letter 
shows an intent to create a trust for himself 
and others named; and his voluntary pro- 
bate of the letter and subsequent conduct 
imply recognition and acceptance of its 
terms: Reed v. Robinson^ 6 W. & -S. 329. 
It is immaterial to the issue here whether 
or not Mr. Wilson intended this letter to be 
probated. If it was in substance a testa- 
mentary paper he could not have prevented 
probate by any declaration even though a 
trained lawyer: KeUey's Estate, 200 Pa. 288. 
The form adopted did not efiEect his testa- 
mentary purpose. The reason, and the only 
reason, given for that was to save his brother 
trouble; and his brother assumed the risk 
of this by his voluntary probate of the letter 
as part of the will. The letter was signed, 
was plainly testamentary, and was therefore 
within the law of probate. But assume it 
had not been oflEered in probate, Robert K. 
Wilson's acceptance under the will with 
knowledge of the letter would be equally 
effective to charge him with the trust: Hoff- 
ner's Estate^ 161 Pa. 331. It would have 
implied a promise to do what the testator 
commanded and have been enforceable in 
equity because to the moral, is added the 
force of a legal, obligation: Id. It has been 
suggested that the rule stated in Hoffner^s 
Estate, supra, is applicable only to promises 



ifUer vivos; but the reason of the "rule is 
equally applicable to the present case. No 
one can doubt the existence of a moral obli- 
gation that Robert K. Wilson would carry 
out **his brother's" "wishes." Testator 
trusted (was ^'assured") he would **try" to 
do so; and no reason has been suggested 
why this duty may not be performed. If i 
moral, why not a legal, obligation? The 
rule enforced in Hoffner's Estate was said 
to be the expression of a moral law. Testa- 
tor's letter was surely the equivalent of the 
written recital by a residuary legatee of a 
verbal request made by testator, which in 
McAvley's Estate, 184 Pa. 124, was held to 
raise a valid trust. There is a well settled 
principle that acceptance oi a devise implies 
a personal assumption of charges on the 
land devised enforceable in the Orphans' 
Court; and with al) the more reason should 
he be held to a strict compliance with testa- 
tor's written instructions in respect of the 
distribution of this estate. If reference had 
been made in ihe will lo these instructions 
no one would have questioned their eflScacy, 
because under the decisions they would con- 
stitute part of the will: Baker's Appeal, 107 
Pa. 381. The fact that conversely the refer- 
ence is in these contemporary instructions 
to the will, ought to have the same effect. 
The place of reference is immaterial; the 
intent everything. 

The case of Bowlby v. Thunder, 105 Pa. 
173, so much relied on as being an authority 
against this construction, differs materially 
in its facts from the present. Testator there 
vests in his wife an absolute discretion as to 
carrying out his intention as respects distri- 
bution. "It is *her opinion,' not his, which 
is to guide and control her disposal of the 
property. He does not even indicate which 
children or grandchildren he thinks worthy 
of consideraiion. That thought is not sug- 
gested. On the contrary the suggestion re- 
lates to those only that, in her opinion, 
*may prove worthy of her attention.' " In 
the present case on the other hand testator 
specifically points out the objects and sub- 
jects of his bounty and leaves nothing to 
discretion. 

As the language of the will which was the 
subject of construction in WheUm^s Estate, 
175 Pa. 23^ is not given in the report, the 
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case has no special value here. The prin- 
ciple that the beneficiary of an absolute gift 
may not be compelled to comply with a 
mere request may be conceded; but it has 
no application here because there is a per- 
emptory direction to do certain things and 
therefore a trust. Technical rules must 
yield to manifest intent. 

I must therefore dissent from the decree 
in this case. 



(Orphans' Court, Allegheny Co.) 

{For former opinion in this estate see Vol. 
XXXVII, No. 2, page 95.] 

In re Estate of MARGARETHA 
SIEGWARTH, Deceased. 

fFiSa — Construction of — Principal — Income 
distinguished. 

No. 149 September Term, 1906. 
Miller, J. 

The petitioner, Wm. Siegwarth, avers 
that a mistake was made in the decree 
awarding to his trustee the sum of $2,688.37, 
for the reason that the account shows that, 
of the balance on hand $2«951.62 was in- 
come, received after his mother's death; 
that his proportion, one-fifth of this is pay- 
able to him presently, and should not have 
been added to the principal in his trustee's 
hands for investment. 

The provision of his mother's will relating 
to this share, after directing her estate to be 
converted into cash and devising the same 
to her five children, is as follows: 

"In respect to the share, part or portion of my 
estate given to my sons Philip Siegwarth and Wil- 
liam Siegwarth, I direct that the same be held by 
my executors hereinafter named, in trust for my 
said sons Philip Siegwarth and William Siegwarth, 
the income and clear annual profit arising from the 
interest or share hereby given is to be paid to my 
sons Philip Siegwarth and William Siegwarth, but 
no part of the principal of said estate is to be given 
to my said sons Philip Siegwarth and William 
Siegwarth for five years after my death, and then 
only when in the judgment of my executors they 
shall have proven themselves to be entirely com- 
petent and qualified to take proper care of the 
same,'' etc. 



as to the amount of income included in the 
account; he sets up that the entire estate is 
personalty, and that the share or fifth in 
which William Siegwarth has a beneficial 
interest must be regarded wholly as pnnci- 
pal to be held in trust, and that William is 
entitled to the income only on this principal 
during the trust period. 

The testatrix's direction is that to WilHam 
should be paid **the income and clear an- 
nual profit arising from the interest or share 
hereby given; " if this be not paid beginning 
with the first year after her death, then her 
wishes as to his annual receipt thereof are 
not carried out. During the trust period 
the corpus of the legacy devised to him is 
income and clear annual profit; he is en- 
titled to all **that is made from the death of 
the testiatrix for the palpable reason that 
less would otherwise be got than was given:" 
Spangler's Estate, 9 W. & S. 135. 

The rents and interest received by the 
executor appear to be clear income. Testa- 
trix's manifest intention was that by way of 
maintenance William should have the in- 
come of the one-fifth of her estate from the 
time of her death; as such it is a gift of an 
annual sum which commences to run at her 
death: Eichelberger' s Estate, 170 Pa. 242, 
and the beneficiary is not bound to await 
the transfer of the fund to the trustee, who, 
as executor, has had the income from the 
beginning of his trust: Brovm^s Estate^ 190 
Pa. 464. 

Being clearly of the opinion that under 
the terms of this will and the law applicable 
thereto^ the petitioner is entitled to his share 
of clear income from his mother's death, 
and no interest being afiEected adversely a 
decree will be granted in accordance with 
this opinion. 



®0tw:t at ®0mm0tt gljeas^ 

McKEAN COUNTY, 

SWANSON GROCERY CO. v. 
TERWILLIGER. 



Sales — Sale of stock of goods in hulk — Act of 
March 28, 1905, P. L, 62— Fraudulent 
debtors^ attachment. 



The answer of the trustee admits the facts The mere issuing of a fraudulent debtors* attach- 
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ment and a sheriffs return of a person as garni- 
shee who had bought a stock of goods in bulk 
from the defendant without having complied 
with the provisions of the act of March 28, 1905, 
P. L. 62, is not a proceeding against the pur- 
chaser to invalidate the sale, within the meaning 
of the act in question. 

No. 19 June Term, 1907; E. D. No. 3 
October Term, 1907. Rule to show cause 
why an issue should not be framed to de- 
termine the ownership of goods levied on 
by the sheriflf.* 

Opinion by Bouton, P. J. Filed Auguet 
5, 1907. 

From the record it appears that on'" Febru- 
ary 28, 1907, the plaintiff issued a fraudulent 
debtors' attachment, under the act of 1869, 
against the defendant; that under said writ of 
attachment the sheriff attached certain goods 
situated in a store building in the borough 
of Smethport, formerly occupied by the de- 
fendant, but at the time of the attachment in 
the possession and occupancy of R. G. Terry 
the claimant. Affidavit for the attachment 
alleges inter alia, that the said goods were 
sold in bulk by the defendant to R. G. Terry 
in violation of the act of March 28, 1905, P. L. 
62, and that the sale is therefore fraudulent 
as against creditors. The writ of attachment 
recites that the defendant has property, rights 
in action, money,and evidence of debt, which 
he is about to assign, dispose of and remove 
with intent to defraud his creditors. The 
sheriff^s return shows that he attached the 
said property in the hands or possession of 
Ray G. Terry, and summoned him as grani- 
shee; no appearance was entered by the defen- 
dant or by R. G. Terry, and nothing*further 
done in the case until Maj^ 16, 1907, when 
the plaintiff took judgment against the defen- 
dant, M. B. Terwilliger, by default for want 
of an appearance. No further move was 
made in the case until June 3, 1907, when 
the plaintiff issued writ of fieri facias against 
the defendant, which writ was placed in the 
hands of the sheriff. 

On June 10, 1907, the sheriff presented his 
petition to this court, setting forth, inter alia, 
that he had levied on the said property, and 
that the same wa? claimed by the said R. G. 
Terry, and praying for an issue to determine 
the ownership between the said claimant, R. 
G. Terry, and the plaintiff in said execution 



under the provisions of the act of May 26, 
1897. Whereupon, a rule to show cause was 
granted; which rule is now the subject ot 
consideration. To said rule the plaintiff 
Swanson Grocery Company filed an answer 
alleging that the fraud upon creditors, i?hioh 
was the foundation of the attachment was by 
reason of the sale of the bulk of the goods to 
R. G. Terry, without the said Terry as purch- 
aser having complied with the provisions of 
the act of March 28, 1905. 

The petitions further set forth that the said 
R. G. Terry at the time of the issuing of the 
attachment admitted to the plaintiff com- 
pany that he had purchased the goods levied 
on in bulk from the said defendant, and had 
not requested or recieved a written list of the 
creditors or given the notice required by the 
said act. To this answer the claimant R. 6. 
Terry demurred. The chief ground of con- 
tention is that as no proceedings to invalidate 
the sale were brought either in law or equity 
against the purchaser within the prescribed 
time for bringing such proceedings under the 
act of March 28, 1905, the plaintiff is barred 
from now proceeding to set aside the sale 
made by the defendant to the claimant on 
the grounds that it was fraudulent as to 
creditors. There are other grounds of demur- 
rer set forth, but this in our opinion is the 
sole qu3stion worthy of consideration. 

The first section of the act provides **that 
the sale in bulk of the whole or a large part 
of a stock of merchandise and fixtures, or 
merchandise or fixtures, otherwise than in 
the ordinary course of trade, and in the 
regular and usual prosecution of the seller's 
business, shall be deemed fraudulent and 
voidable as against the creditors of the seller, 
unless the purchaser shall in good faith and 
for the purpose of giving the notice herein 
required, make inquiry of the seller and 
receive from him a list in writing of the 
names and places of residence or business of 
each, and all of his creditors, and unless the 
purchaser shall at least five days before the 
consummation of the sale give personal notice 
of said proposed sale to each of the creditors 
of the seller, as appearing on said list, or use 
reasonable diligence to cause personal notice 
to be given to them . . . provided, however, 
that no proceedings at law or equity shall be 
brought against the purchaser to invalidate 
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any such sale after the expiration of ninety 
days from the consummation thereof.*' 

The chief question here is, was the action 
brought against R. G. Terry the purchaser to 
invalidate the sale within ninety days from • 
its consummation?" According to the plain- 
tiff's answer to the rule the sale was consum- 
mated on or about February 23, 1907. The 
plaintiff contends that the issuing of the 
fraudulent debtors' attachment was a begin- 
ning of such proceedings against the claimant. 
With this contention we are forced to disa- 
gree. The fraudulent debtors' attachment 
was against M. B. Terwilliger and no one 
else. The claimant Terry was not made a 
defendant, neither was he made garnishee in 
the writ. The sheriflf found the goods in his 
possession, returns that he read the writ to 
him and summoned him as garnishee. No 
where in the writ is there any notice that the 
defendant has sold or disposed of his property 
with intent to defraud his creditors; neither 
is there any allegation in the writ that the 
defendant has sold his property in bulk with- 
out complying with the act of 1905. But the 
writ recites, **Whereas, William M. Swanson 
hath made affidavit that M. B. Terwilliger is 
justly indebted to Swanson Grocery Company 
a corporation, in the sum of $170.63 cents, 
and that the said M. B. Terwilliger has prop- 
erty, rights in action, money, and evidences 
of debt, which he is about to assign, dispose 
of, and remove with intent to defraud his 
creditors, Swanson Grocery Company, a cor- 
poration." 

This writ was certainly no notice to Terry 
that the plaintifl claimed the right to attach 
the goods because of a fraudulent sale made 
by Terwilliger to him. The sheriff, when he 
found the goods in the possession of Terry, 
-claimed by him to have been purchased of 
the defendant, could have applied to the court 
for an issue to determine the ownership; had 
he done so within the period of ninety days 
from the consummation of the sale and had 
a role to show cause why an issue should not 
be framed been served upon the claimant 
within said ninety days, we are of opinion 
that that would have been a commencement 
of proceedings against the claimant to deter- 
mine the ownership. Or had he obtained 
judgment, issued execution, and had a levy 
by the sheriflf been made upon said goods. 



and petition then made by the sheriflf for an 
issue and rule to show cause granted and ser- 
ved on the claimant within the period of 90 
days from the consummation of the sale, 
then action against claimant would have been 
commenced to determine the ownership with- 
in the statutory period. There is no doupt 
in our mind that proceeding by fraudulent 
debtor attachment is a proper proceeding; 
but until such time as some process is issued 
in which the claimant is made a party and 
in which he is notified, or by reason of the 
nature of the proceedings would be bound to 
take notice, that the sale to him is attacked, 
there is no proceeding brought against him 
to invalidate the sale; Wilson v. Edwards^ 32 
Pa. Super. Ct. 295. 

The sale was good as against the seller and 
as against all the world except creditors, and 
can only be avoided by them upon compliance 
with the provisions of the statute; if they all 
to commence proceedings against the purcha- 
ser to invalidate the sale within the statuory 
period of ninety days, they cannot aftewards 
be heard to question its validity. In this 
case such proceedings were not commenced 
against the purchaser within the time limittd 
by the statute. 

And, now, to wit, Augusts, 1907, for the 
reasonsabovegiven the demurrer is sustained, 
the rule to show cause is discharged, and the 
sheriflf ordered to withdraw from the property 
and surrender the custody of the same to the 
claimant. 

For plaintifif, Gorton & Richmond, 

For R. G. Terry, Allan^ Oviatt, OcUlup & 
Bouton, 

fFrom John N. Apple, Esq., Smethport, Pa.] 



©imtrt uf Gammon l^ljeas^ 

DA UPHIN CO UNTY, 
HARTZELL'S NOMINATION. 



Election law — Nomination papers — Representa- 
tive — Number of signers — Rule of computa- 
tion — Illegal vouching. 

In the case of the nomination of H. for representa- 
tive in the general assembly for the First repre- 
sentative district in the county of Lehigh by 
nomination papers duly filed in 1906, Held, that 
the vote cast at the municipal election, held in 
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February, 1906, must be taken for the purpose 
of ascertaining whether the number of signers on 
the nomination papers was sufficient. 

Where the name of the Lincoln party was used in 
nomination papers in violation of the statute, the 
court was powerless to make an order in refer- 
ence thereto in the absence of objection filed. 

Where one voucher saw only thirty out of the two 
hundred and ten sign the nomination papers; 
another only fifty- four, and another very few, if 
any, and none were acquainted with the hand- 
writing of any, the papers we;e held defective. 

No. 134 January Term, 1907. Objections 
to nomination papers. 

Opinion by Capp, J. Filed October 20, 
190G. 

These nomination papers purport to 
nominate Rein K. Hartzell as the candidate 
representing the Lincoln party for repre- 
sentative in the general assembly of Penn- 
sylvania, for the First representative district 
in the county of Lehigh. This representa- 
tive district was created by the representa- 
tive appointment act approved February 15, 
1906, and consists of the city of Allentown 
in the county of Lehigh; and in accordance 
with the ruling in re Warren Worth Bailey's 
Norn, Papers (Blake's Norn., 32 Pa. C. C. 
R. 628), the vote cast at the municipal elec- 
tion held in February, 1906, must be taken 
for the purpose of ascertaining whether the 
number of signers on these papers is suffi- 
cient. At this election three thousand three 
hundred and thirty-four was the largest 
entire vote cast for the city assessor, the 
officer elected, and as the number of names 
on these papers aggregates two hundred and 
ten, they are considerably in excess of the 
required number. Wherefore this objection 
must be dismissed. 

From an examination of these papers, it 
also appears that the name of the Lincoln 
party is used in violation of the provisions 
of the statute, but as none of the objections 
raises this question, we are powerless in this 
proceeding to make any order in reference 
thereto. McJunkin and DigMs Nom., 32 
Pa. C. C. R. 662. 

The several other objections necessary to 
be passed upon relate to the qualification of 
the vouchers, and must be sustained. Pat- 
rick R. Brown, one of the vouchers, saw but 
about thirty of the two hundred and ten 
affix their signatures, and is acquainted 



with the handwriting of none of them. 
George A. Ruhmel, another voucher, saw 
but fifty-four of the two hundred and ten 
signers affix their signatures, and he is DC)t 
acquainted with the handwriting of any of 
the others. George L. Smith, another of 
the vouchers, saw very few, if any, of the 
signers affix their names, and is acquainted 
with the had writing of none of them. He 
says when he signed the vouchers' affidavit 
he did not intend to vouch for anybody, but 
thought he was merely making affidavit to 
his own signature. These facts compel us 
to sustain the several objections, which com- 
plain that these people are not legally 
vouched for. 

Wherefore this certificate is adjudged de- 
fective, and unless amended by beiog 
vouched for as required by law within two 
days will be adjudged invalid. 

For objections, F. G, Lewis, H. Shoemaker 
and Geo. R, Bamett. 

Contra, Snodgrass & Snodyrass and J. L, 
Schaadt, 

[From Paul A. Rankle, Esq., Harrisbnrg, Pa.] 

# ^ » 

A corporation which purchases the fran- 
chises and property of another corporation 
at an agreed price per share is, according to 
the decision of the Missouri Supreme Court 
in Hageman v. Southern Electric R. Co., 
100 Southwestern Reporter, 1081, not liable 
to the creditors of the corporation whose 
franchises and property have been pur- 
chased for debts which were not liens on the 
property at the time of the transfer. 



Justice Rugg, of the Supreme Judicial 
Court of Massachusetts, writing the opinion 
in Elliott V. Baker, 80 Northeastern Repor- 
ter 450, severely scores the practice of di- 
rectors of a corporation, as disclosed in that 
case, to issue stock to confederates, by which 
they expected to gain control of the corpora- 
tion. He says the directors of a corporation 
act in a strictly fiduciary capacity, and they 
cannot manipulate the property of which 
they have control, primarily with the in- 
tent to secure the majority of the stock or of 
directors in any particular interest Such 
action is not a fair exercise of the power 
wiih which they are clothed. 
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tfourt of fSfamman %\tKS ^a» 2^ 

ALLEGHENY COUNTY. 
SINGER et al. v. PRATT et al. 

Ground rents — Statute of limitations — Payments 

Under the statute ol limitations of April 27, 1856, 
as to groand rents the payment of the rent to 
parties not the real owners is not a payment 
which prevents the renewing of the statute in a 
suit by the actual owner. 

No. 769 April Term, 1907. Sur rule for 
jodgmeni for defendant non obstante vere- 
dicto. 

Opinion by Frazer, P. J. Filtd June 
25, 1907. 

This action was to recover forty-six an- 
nual installments of ground rent of $22.50 
each with interest thereon, amounting in all 
to $1,428, reserved in a deed made by Peter 
Mo wry to Daniel Pratt, dated December 10, 
1806, and recorded in the recorder's office 
of Allegheny county in Deed Book Vol. 14, 
page 248, for a lot of ground fronting 22^ 
feet on Thiid avenue and running back 84J 
feet. The facts are undisputed and are as 
follows: Peter Mowry created the rent in 
question by an ordinary deed of perpetual 
lease, dated December 10, 1806, and de- 
vised the annuity, inter alia, to his wife, 
Elizabeth A. Mowry, and their four sons as 
tenants in common. By deeds of partition, 
the rent subsequently vested in George Ross 
Mowry, one of the sons, in severalty, and 
by the terms of the will of George Ross 
Mowry, who died in 1861, it vested in 
plaintiffs. Elizabeth A. Mowry, the wife of 
Peter Mowry, died in 1872, leaving a will 
by which she devised **my ground rents in 
the city of Pittsburgh, amounting to $100 
per annum, unto my executors in trust to 
pay the income thereof to Mary Nightingale, 
during her life^ and at her decease to pay 



and assign the same to the Orphans' Asylum 
of Pittsburgh and Allegheny." The ground 
rent in question was paid lo Elizabeth A. 
Mowry during her lifetime and after her 
death to Mary Nightingale until her death 
in 1872, and from that time until May, 15, 
1906, to the Protestant Orphan Asylum of 
Pittsburgh and Allegheny. There was no 
conveyance or assignment of it, however, to 
either of the parties named. On May 15, 
1906, a deed was made by the Orphan 
Asylum to the owner of the land, which 
deed recited that Elizabeth A. Mowry in her 
lifetime became seized of the rent in ques- 
tion, that it vested in her by the clause in 
the will of Peter Mowry above referred to^ 
and has been paid **up to and including 
May 15, 1906, without objection to, adverse 
claim or demand from any person or per- 
sons whatsoever;" and that the purpose of 
the d'ied was to extinguish the rent forever. 
Since May 15, 1906, no rent has been paid. 
The question for determination is whether 
the rent in question has been extinguished 
by the statute of limitations. The seventh 
section of the act of April 27, 1855, P. L. 
369, provides as follows: **In all cases 
where no payment, claim or demand shall 
have been made on account of or for any 
ground rent, annuity or other charge upon 
real estate for twenty-one years, or no decla- 
ration or acknowledgment of the existence 
thereof shall have been made within that 
period by the owner of the premises subject 
to such ground rent, annuity or charge, a 
release or extinguishment thereof shall be 
})resumed, and such ground rent, annunity 
or charge shall thereafter be irrecoverable.'* 
Under the act quoted, the natural pre- 
sumption of payment after a lapse of twenty- 
one years becomes a presumption of law, 
and unless it appears that there was within 
twenty-one years either a payment or de- 
mand or a declaration or acknowledgment 
of the existence of the rent, the **annuity or 
charge shall thereafter be irrecoverable." 
It is admitted that no claim or demand was 
made by plaintiffs or by any person upon 
their behalf for payment of the charge since 
the year 1865, nor was any acknowledgment 
made to plaintiffs or any one for them of 
the existence of the charge. Therefore, un- 
less the payments made to Mary Nightin- 
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gale and the Orphans* Asylum of Pittshurgh 
ind Allegheny are sufficient to prevent an 
<;xtinguishment, judgment must be entered 
for defendant. Those payments did not, in 
our opinion, have that effect. They were 
not made to plaintiffs nor their agent, nor 
were they intended to inure to their benefit, 
and, under the circumstanoes, we think, 
did not by operation of law inure to their 
benefit. If the amounis paid to the Orphan 
Asylum by the owners of the land are to be 
treated as '^payments'* of the charge, then 
there i& nothing due plaintiffs. We are 
unable to see how the **payments" to others 
than plaintiffs can operate to prevent an 
extinguishment of the rent and not be 
treated as a settlement of the debt. Neither 
can they be treated as ackncwledgments for 
the plaintiffs' benefit. An acknowlegment, 
to take a personal action out of the statute, 
must be made to a party in interest or his 
agent or at least be intended to inure to his 
benefit. Such was not the case here. While 
this case is not in all respects anilogcus to 
the personal actions referred to, the principle 
is thf same. 

And now, June 25, 1907, rule absolute, 
and it is ordered that judgment be entered 
for defendants, non obstante veredico. 

For plaintiff, F. P. Sproul, 

For defendant, Leander Irmdman and 
Patterson, Sten-eit & Acheson, 



(CJommon Pleas No. 2, Allegheny Co.) 

NOREN V. STAR ENAMELING & 
STAMPING CO. 

Corporations — Dividends — Agreement to take 
in additional stock. 

In an action by a stockholder o recover a divi- 
dend, an affidavit of defense alleging an agree- 
ment on part of plaintitf and others to allow 
their dividends to accumulate for benefit of the 
company and take additional stock therefor, is 
sufficient. 

No. 512 April Term, 1907. Sur rule for 
judgment for want of sufficient affidavit of 
defense. 

Opinion by Shafer, J. Filed April 27, 
1907. 

The action is against the defendant, a 
company incorporated under the laws of 



Tlie right of a parent to sue a child for 
su[)p()rt is denied in Duffy v. Yordi (Cal.) 4 
L.R A.(N.S.) 1159, where another child is 
furnishing the support already. 
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the state of New Jersey, having oflBces in 
Allegheny count}', for a dividend duly de- 
clared by that company, which the com- 
pany refuses to pay to the plain tifiF. The 
affidavit of defense admits all the statements 
of the affidavit of claiii, and sets up that 
the plaintiff and two other stockholders of ^ 
the company entered into an agreement ' 

with one another for the benefit of the com- 
pany, by which each of said persons agreed 
that they would allow their diviuends to 
remain in the company to strengthen its 
credit and to increase its capital, and that 
the dividends should be credited upon ad- 
ditional stock to be taken for each of the 
parties, and that these three persons, in- 
cluding the plaintiff, at that time owned a 
controlling interest in the stock of the com- 
pany, their holdings amounting to three- 
fourths of the capital stock, and that they 
were the active officers and managers of the 
company; that these three stockholders had 
joiitly guaranteed certain results to pur- 
chasers of Ftock of the company, and agrptd 
to buy back their stock at certain rales 
within two years from December 30, 1905; 
a copy of which agreement is annexed to the 
affidavit of defense; and that the agreement 
not to take out the dividends from the com- 
pany but to leave the same in its treasury 
and receive stock therefor, was made be- 
tween these three persons as a part of their 
joint contract with the persons to whom 
stock was sold, and in support thereof. 
Plaintiff admits that the mutual promises 
of the parties is a aufficient consideration for 
the agreement, but claims that as the com- 
pany is not a party to the agreement it can- 
not set it up as a defense. The contract 
being, made between the parties for the 
benfit of the company, we have no doubt 
tliat the company is entitled to take advant- 
age of it, either by bringing an action 
thereon if necessary, or by setting it up as a 
defense. 

The rule is therefore discharged. 

For plaintiff. Castle & Jarvis. 

For defendant, W, J. Brennen, 
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ALLEGHENY COUNTY. 



In re Estate of MARY TEGETOFF 
Deceased. 



Collateral inheritance tax — Bastard, 

A legacy to a bastard grandson is not liable for 
collateral inheritance tax. 

No. 20 September Terra, 1907. 
Hawkins, P. J. 

STATEMENT. 

The question involved in this case is 
whether or not a legatee born out of lawful 
wedlock takes under his maternal grand- 
mother's will free from collateral inheritance 
tax. 

The facts are these: 

Mary Tegetoff died in 1905, leaving a will 
in which she gave a legacy of $1,000 'to her 
**grand8on,'' John Tegetoff, natural son of 
her daughter Katie. . The commonwealth 
claims that this legacy is liable to collateral 
inheritance tax because the legatee was not 
'*born in lawful wedlock*' under the act of 
1887; to which it is objected that under the 
act of 1901, as amended by the act of 1903, 
he is entitled to exemption. 

Opinion. Filed September 24, 1907. 

The commonwealth's claim must be re- 
jected. While it is true that the act of 
1887 restricted exemption from the tax to 
children born in lawful wedlock, the acts of 
1901 and 1903 legitimated bastards and gave 
them the same rights and privileges as those 
born in lawful wedlock so far as the mother 
and her heirs are concerned and the 
**privilege'' of exemption from ihis tax 
which belongs to children born in lawful 
wedlock in such case necessarily belongs to 
them: Killam v. Killam, 39 Pa. 120. It is 
suggested that the liability of adopted chil- 
dren for the tax furnishes an analogy which 
this court must follow; but the ground 
upon which that liability was rested was 
that they had no claim of blood, while here 
the grandson is so in fact, and the policy of 
the law is to encourap^e the recognition of 
such natural right: Com. v. Gilkewn, 18 
Superior Ct. 516. 

For accountant, F, S. Bennett. 

For commonwealth, Wm, M. Benham. 



^onvt uf Common gltas^ 

FAYETTE COUNTY. 



GREENSBORO GAS CO. v. THE 
HOME OIL & GAS CO. 

Corporations — Directors — Meetings — Quorum 
— Contract— Ratification. 

Where the by-laws of a corporation provide that a 
quorum for a legal meeting of the directors ehuU 
consist of a specified number of the directors, a 
contract authorized at a meeting where such 
number of directors is not present is illegal and 
not binding upon the corporation. 

Acts done, or permitted to be done by individual 
directors or stockholders, will not be construed 
as a ratification of an illegal contract not binding 
upon the corporation, where such acts have 
never been brought to the attention of either the 
stockholders or the directors. 

No. 498, in equity. Bill for preliminary 
injunction. 

Opinion by Umbel, J. Filed July 30, 
1907. 

From the testimony and offers submitted 
we make the following: 

FINDINGS OF FACT. 

1. The two gas companies in interest in 
this case are corporations created, existing 
and operating under and by virtue of the 
laws of the commonwealth of Pennsylvania 
for the purpose of producing and handling 
natural gas commercially, and it is not quest- 
ioned but that for such purpose they are both 
vested with the right to do and perform all 
legal acts necessarily incident thereto. 

2. The plaintiflf has been operating for a 
number of years producing natural gas and 
marketing it for light and fuel over an exten- 
ded territory including portions of Fayette 
and other counties in the western part of 
Pennsylvania. The operations of the defen- 
dant company are of recent date — charter 
granted April 27, 1906 — and have been limi- 
ted to leasing territory drilling and testing 
for oil and natural gas, except as hereinafter 
set forth regarding the marketing of the 
natural gas produced. 

Among the farms leased by the defendant 
company on which wells are sunk were the 
John Black and J. C. Huhn farms in 
Nicholson township, Fayette county, Pa., on 
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both of which **gas was struck," and a flow 
secured of sufficient quantity to be considered 
of commercial value and soon thereafter nego- 
tiations were opened with the plaintiff and 
at least one other operating natural gas com- 
pany with a view of making sale of the natural 
gas produced from the Black and Huhn wells 

3. After some brief preliminaries by tele- 
phone and otherwise between employes or 
representatives of the respective companies a 
formal meeting was arranged and held at 
Smilhfield, Fayette county, Pa., the place of 
the principal offices of the defendant com- 
pany on October 13, 1906, attended by the 
vice-president and right of way man of the 
plaintiff, by a representative of the Fayette 
County Gas Company, and by several mem- 
bers of the board of directors of the defendant 
company. Minutes of which meeting are 
regularly entered in the minute book of the 
defendant company. 

At this meeting the plaintiff through its 
vice-president submitted a proposition agree- 
ing, inter alia, to purchase and ''take all the 
gas produced by these two wells delivered 
through meter at the well or wells at line 
pressure of Greensboro Gas Company for the 
consideration of four (4) cents per thousand 
cubic feet'^ (PlaintifFs Exhibit "A"). A 
proposition was also submitted by tlie Fayette 
County Gas Company, offering three (3) 
cents per thousand cubic feet. After dis- 
cussion of the matter, notwithstanding there 
was opposition from some of the members 
of the board of directors of the defendant 
company, a majority of those present seemed 
to favor accepting the proposition of the 
plaintiff and its written proposition is en- 
dorsed accordingly as follows, viz.: "Ex- 
cepted October 13, 1906, Home Oil and Gas 
Company, 0. J. Stewart, president;*' and 
we find noted in the minutes of the meeting 
as follows, viz. : 

''The directors after hearing the proposi- 
tion of both companies thought the best 
thing to do was to appoint a committee con- 
sisting of \Vm. W. Parshall, II. R. Sackelt, 
and E. U. Roppert to make an agreement 
with the Greensboro company and report to 
a future meeting.*' 

After some correspondence and a meeting 
or two between representatives of tlie plain- 
tiff and members of the proposed committee 



the contract of October 29, 1906 (Plaintiffs 
Exhibit "D") was prepared and signed by 
the proper officers of the two companies, in 
pursuance of which the plaintiff built a con- 
necting pipe line, placed a meter and tnmed 
the gas from the Black and Huhn wells into 
its main on or about November 2, 1906, 
which connection was maintained and the 
gas from the said wells taken without inter- 
ruption until on or about Decenaber 15, 
1906. 

At the time of the signing of the paper 
dated October 29, 1906, there was discussion 
regarding the probable production of the 
said two welh and the impression seems to 
have prevailed that it would likely be in the 
neighborhood of at least 1,000,000 cobic 
feet per day, and statements of the vice- 
president of the plaintiff company were at 
least partially responsible for such irnpr^- 
sion, and but little seems to have happened 
to disturb such belief until receipt of plain- 
tiff company's check about December 13, 
1906 (Plaintiff's Exhibit '*L'*) for $190.71 
in payment for 4,767,783 cubic feet of ga& 
used during November, 1906 (Plaintiffs 
Exhibit "K.*') Whereupon the check was 
returned forthwith to the plaintiff company 
b}' the secretary of the defendant company, 
at the same time advising, under date of 
December 13, 1906, that the defendant com- 
pany did not recognize as legal the contract 
of October 29, 1906, and declining to do 
further business with the plaintiff until a 
legal contract should be made (Plaintiffs 
p:xhibit "M.'') Replying to which the 
plaintiff under date of December 19, 1906, 
says, inter alia, *'We are greatly surprised 
at the position you take. The contract we 
have with you is most assuredly a legal con- 
tract, and we shall insist upon our rights 
under it. The contract was made after full 
discussion of the very terms which you 
seem to object to. It was duly executed 
under the seal of your company, by your 
president and secretary, who undoubtedly 
had authority to execute the same. Alta 
being executed your company acted undes 
the same circumstances which would 
amount to a ratification if there was no 
prior authority'* (Plaintiff's Exhibit *'G"). 

Between December 16 and 20, 1906, the 
gas was turned off several times by the de- 
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fendant Gompanj or at its instance and pre- 
vented from flowing through the said meter 
and into the mains of the plaintiff and was 
as often turned on by or at the instance df 
the plaintiff, until on the last named date, 
Jesse Stewart and Alcymus Stum, the indi- 
vidual defendants, disconnected the line 
from the said wells by taking out and re- 
moving a joint of pipe, which was restored 
and the gas again turned on and the plain- 
tiff filed its bill in this case averring prac- 
tically as herein set forth, praying for an 
injunction to restrain ^Hhe defendant com- 
pany from selling or in any manner dispos- 
ing of the gas from the Black and Huhn 
wells or any interest in said gas to any other 
person or persons other than the plaintiff or 
from in any manner encumbering the 
same;" and also to restrain the defendants 
from interfering with the plaintiff in obtain- 
ing the gas from said wells and from inter- 
fering or tampering with the connections and 
appliances used for the purpose of obtaining 
the same. Preliminary injunction was 
granted accordingly and it is now before us 
on motion to dissolve. 

CONCLUSIONS OF LAW. 

There are only two important questions 
for determination in this case, viz. : 

First. Was the meeting of the bo^rd of 
directors of the defendant company held 
October 13, 1906, a legal meeting attended 
by a quorum, and would the defendant 
company be bound by action taken at such 
meeting? 

Second. If a quorum were not present at 
the meeting of October 13, 1906, did the de- 
fendant company by act, acquiescence, or 
otherwise ratify what was demo or attempted 
to be done by the directors who were pres- 
ent at that meeting? 

I. 

Section 2 of the by-laws of the defendant 
company provides as follows, viz.: 

**The directors of this company shall 
ooanage the business of the company. Eight 
directors properly convened shall constitute 
a quorum. No motion, resolution nor agree- 
ment, nor bills paid shall be binding on this 
company until approved by a majority vote 
of the board of directors in a meeting for 
the transaction of business and the vote 
recorded in the minutes of said meeting." 



The minutes of the meeting of October 13, 
1906, name but seven directors of the de- 
fendant company as having been present, 
which would not constitute a quorum; and 
under the law and the aforesaid by-law of 
the defendant company any matters requir- 
ing action of the board of directors acted 
upon by them, would not be binding on the 
defendant company. 

It is insisted on the part of the plaintiff 
that in consequence of the application for a 
charter of the defendant company setting 
forth that Daniel P. Morgan was one of its 
directors and the aforesaid by-laws provid- 
ing that the secretary must be a director, 
and the minutes of the said meeting being 
signed by him as secretary, we aie warranted 
in presuming that he was a director at that 
time and that he was present at that meet- 
ing; but against this is the plain statement 
in the minutes that he was not present, 
naming a secretary pro tem, who doubtless 
furnished Mr. Morgan with the data from 
which he wrote up the minutes. 

An examination oi the minutes of other 
meetings of the board of directors of the 
defendant company develops the same con- 
dition, viz.: that while he was not in at- 
tendance at the meeting, he signs the 
minutes as secretary of the company; so in- 
stead of presuming that he was present on 
October 13, 1906, we are convinced and find 
that he was absent on the occasion of such 
meeting and it is therefore of no consequence, 
so far as the question in hand is concerned, 
whether he is a member of the board of 
directors or not. 

It is further insisted on the part of the 
plaintiff that the testimony of J. C. Huhn, 
a director of the defendant company, war- 
rants the conclusion that he was present at 
the meeting, October 13, 1906, although his 
name does not appear in the miqutes as 
havinj]; been in attendance. The answer of 
the witness chiefly relied on by the plaintiff 
to establish this contention was not respon- 
sive to the question asked, and gave no date, 
but only said he was present at a meeting 
in the hall of Smithfield before the gas was 
sold, when Mr. Parshall and Mr. Sackett were 
appointed to hunt a buyer for their gas, 
and that he knew no quorum was present 

If Mr. Parshall and Mr. Sackett were ever 
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so appointed, it does not appear in the 
minutes and consequently must have been 
done informally, when there was not a 
quorum present and no minute made of the 
matter. The names of Mr. Parshall and 
Mr. Sackett appear in the minutes of Octo- 
ber 13, 1906, in connection with the pro- 
posed appointment of a committee, with 
duties however widely different from those 
mentioned by Huhn in his testimony. As 
set forth in Finding of Fact No. 3 above, 
the minutes do not state that the parties 
named were then, nor at any other time 
actually appointed such committee, it is but 
little if any more than an expression of 
opinion of the directors present as to what, 
in their judgment, was the best thing to do 
regarding the matter under consideration 
and we do not think we transgress nor go 
beyond what the facts warrant in conclud- 
ing that doubtless the reason the appoint- 
ment was not clearly and formally made 
was because a quorum was not present. 

It appears in the testimony that on the 
occasion of the meeting of October 13, 1906, 
the signature of the said Mr. Huhn was 
desired to a certain paper which, if he had 
been present he could and doubtless would 
have sign 3d then and there; but it was not 
gotten in that way, but was secured by some 
one leaving the meeting and after an absence 
of some time returning with the paper 
signed by Mr. Huhn. 

Therefore instead of there being a quorum 
of the board of directors of the defendant 
company present at the meeting of October 
13, 1906, we find as a matter of fact in this 
connection, that there was not a quorum, 
and conclude as a matter of law that nothing 
done or attempted to be done, requiring the 
action of the board of directors, by the di- 
rectors present on that occasion would be 
binding. on the defendant company, but on 
the contrary would be null and void unless 
thereafter ratified by the proper authorities 
of the defendant company according to law. 
11. 

While the plaintiff argues and insists that 
a quorum was present at the meeting Octo- 
ber 13, 1906, yet it is urged with more earn- 
estness that, regardless of that fact, the 
defendant company unquestionably accepted 
and ratified the contract of October 29, 
1906. 



What do we understand by ratification? 

Bouvier's Law Dictionary says, '*Ratifica- 
tion is an agreement to adopt an act per- 
formed by another for us. Express ratifi- 
cations are those made in express and direct 
terms of assent; implied ratifications are 
such as the law presumes from the acts of 
the principal.** 

According to the Century Dictionary, 
ratification in law '*is the adoption by a 
person, as binding upon himself, of an act 
previously done in his name or on his behalf, 
or in such relation that he may claim it as 
done for his benefit, although done under 
such circumstances as would pot bind him 
except by his subsequent consent. Inten- 
tion to ratify is not necessary in order to 
constitute ratification, for an acceptance o! 
the results of the act may itself be conclusive 
upon the party. But a knowledge of aU the 
material circumstances is usually necessary 
in order to make a ratification binding." 

It is not claimed in this case that there 
was an express ratification, but it is earn- 
estly contended, that while the substantial 
or material results of the contract in the 
shape of receiving pay for the gas actually 
used were never accepted, yet the acts of the 
defendant company warrant us in finding 
and holding that there was an implied ratifi- 
cation. The acts chiefly relied on in that 
regard are, 

1. Pursuant to the provisions of the 
contract of October 29, 1906, certain of the 
stockholders or directors of the defendant 
company negotiated certain rights of way 
necessary in laying the pipe line from plain- 
tiff's mains to the said wells, which eaid 
rights of way were paid for by funds of the 
defendant company. 

2. Permitting and encouraging the plain- 
tiff to expend over $2,200 in laying said 
pipe line, placing meter, etc., to convey and 
measure the said gas. 

3. Hiring and paying a man to look after 
and read the meter, and make a record 
thereof at stated periods. 

4. Permitting the gas to be turned on 
and run through the said meter and into 
the mains of the plaintiff for more than a 
month without objection. 

So far as the facts in the above averments 
are concerned, ic is not questioned but that 
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the acts referred to were i)erforrned; it is 
argued, however, on the part of the defend- 
ant company, that each, all, and every of 
the said acts was the act of one or more oT 
the individual stockholders or directors of 
the defendant company and that none of 
thetn were ever brought properly and legally 
to the notice of the board of directors, and 
there is no evidence to the contrary. 

Under the law and the by-laws of the 
defendant company, the board of directors 
**shall manage the business of the company,*' 
and in our opinion, under circumstances 
such as aie here relied on, in order to avail 
and establish ratification, more is necessary 
than merely to show that certain acts or 
matters were permitted or approved by in- 
dividual stockholders or directors. In such 
cases, ratificiition must be by formal action 
of the board of directors, of by such acts as 
would warrant us in presuming that the 
defendant company, by its proper authori- 
ties, accepted the contract of October 29. 
1906. Purchasing and paying for right of 
way, hiring and paying the man to read the 
meter could not properly be done by any 
individual or oflBjer of the defendant com- 
panj^. Such matters are for the action of 
the board of directors, and without its sanc- 
tion, express or implied, would not be bind- 
ing; and there is in this case, no evidence of 
action or ratification regarding these matters, 
consequently we cannot give them the force 
claimed for them by the plaintiff, in estab- 
lishing an implied ratification of the contract 
of October 29, 1906. 

It is further urged on the part of the 
plaintiff th^t even if there was no formal 
action of the board of directors of the de- 
fendant company, approving and ratifying 
the contract of October 29, 1906, that the 
minutes of the meeting of October 13, 1906, 
duly entered in the minute book was suflS- 
cient notice to the defendant company of 
'what was then done or attempted to be done, 
and would be binding unless steps were 
taken promptly to rescind, which contention 
we canno* approve, the record does not dis- 
close that it was ever brough t to the attention 
of the board of directors of the defendant 
company and as a matter of fact there does 
not appear to have been a meeting of such 
board between October 13, 1906, and the 



date of the filing of the bill in this case, 
December 27, 1906. If there had been a 
meeting of the said board of directors after 
October 13, 1906. attended by a quorum, 
and the minutes of the meeting of October 
13, 1906, read and approved, then we think 
there would be more force in the contention 
of the plaintiff. 

Another consideration, the limitations set 
forth in the above definition from the 
Century Dictionary to the effect that **a 
knowledge of all the material circumstances 
is usually necessary in order to make a 
ratification binding," is we believe generally 
recognized as just and a correct statement of 
the law; to hold otherwise would be unjust 
and most dangerous, as it might enable 
unscrupulous and designing persons by 
strategy or deception to secure the ratifica- 
tion of contract that would possibly operate 
to the serious injury if not ruin of the party 
that otherwise could and would not be 
bound by its terms. 

A rule recognized in this state is as fol- 
lows, viz.: ^^Ratification of an unauthorized 
act of an agent must, to be valid, be the 
voluntary act of the principal, he at the 
time of the supposed ratification -being in- 
formed of all material facts and circumstan- 
ces attending the unauthorized act.** This 
rule is adopted and amplified in Covihs v. 
ScotL 12 Allen (Mass.) 49?, as follow, viz.: 

"Rjitification of a past and completed 
transaction, into which an agent has entered 
without authority, is a purely voluntary act 
on the part of a principal. No legal obliga- 
tion rests upon him to sanction or adopt it. 
No duty requires him to make inquiries 
concerning it. Where there is no legal 
obligation or duty to act, there can be no 
negligence in an omission to perform it. . . . 
We do not mean to say that a person may 
be wilfully ignorant, or purposely shut his 
eyes to means of information within his own 
possession and control, and thereby escape 
the consequences of a ratification of unauth- 
orized acts into which he has deliberately 
entered, but our opinion is that ratifiaition 
of an antecedent act of an agent which was 
unauthorized, cannot be htld valid and 
binding, where the person sought to be 
charged has misapprehended or mistaken 
material facts, although he may^have wholly 
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omitted to make inquiry of other persons 
concerning them and his ignorance might 
hare been en)ightened by the use of dili- 
gence on bis part to ascertain the facts." 
What are material facts and circumstan- 

088? 

They are such as are **of legal significance 
in the cause, having such a relation to the 
question in controversy that they may or 
ought to have some influence on the deter- 
mination of the cause.** 

Ther.e are several such facts in connection 
with the contract of October 29, 1906, all of 
which are clear, plain, and easily understood, 
except the provisions regarding the pressure, 
concerning which there was some discussion 
as to whether it was to be on the basis of a 
pressure certain and determined, or on line 
pressure, which was more or less indefinite 
and subject to variation. The contract pro- 
vides that the gas shall be ''taken from said 
wells at the line pressure of said second party'' 
(the plaintiff). There is no evidence that 
any stockholder or director of the defendant 
company had any knowledge or information 
regarding the importance of that matter; on 
the other hand it is apparent and clearly 
established that the defendant company 
* 'sought to be charged has misapprehended 
or mistaken the facts" in that regard. At 
the hearing in. this case the plaintiff objected 
to enlightening the defendant company and 
the court on the comparative flow of gas 
tinder the proposed pressures (see cross- 
examination of plaintiff's secretary and treas- 
urer, page 26 of notes filed). 

Such misapprehension regarding such a 
material circumstance would, we think war- 
rant such action as was taken by the defendant 
company, provided it act promptly upon 
being advised of the true facts which we 
think it did. 

If the defendant company had recieved 
and accepted pay for the gas used in the 
month of November, 1906, such we think 
would have been such ratification of the 
contract of October 29, 1906, as would have 
stopped it from questioning such contract in 
the future until the expiration of the term, 
even though it might be used to the serious 
injury and disadvantage of the defendant 
company. For instance, suppose the line 
pressure in the plaintiff's mains should be 



increased until it would be as great or greater 
than the pressure in the lines leading from 
the defendant company's wells to the said 
mains, the likely and probable result would 
be that very little if any gas, would pass 
through the meter and into the plaintiffs 
mains, and as a consequence the defendant 
company not withstanding it might ha?e 
good producing wells, would get little ot 
nothing for its product from the plaintiff, 
and its hands would be bound, so thai it 
could not dispose of its gas otherwise. This 
of course is an extreme condition put not an 
impossible one. 

A decree may be drawn in accord with 
the aforesaid conclusions. 

For plaintiff, Robinson^ McKean A MarUn. 

For defendant, Cooper <& VanSwearingen, 
Gana & Jones. 



In the case of In re Hunter, 18 Am. B. 
R. 477, it has been held that where a bank- 
rupt's lease has expired, his trustee, who, 
after notice to quit, refuses to surrender 
possession of the premises to the landlord, 
is a trespasser and personally liable for the 
landlord's loss of three months* rent 
. .^. 

It has been held, in Skewis v. Barthell, 
18 Am. B. R. 429, that, under section 70e 
of the Bankruptcy act, as amended, which 
provides that for the purpose of a recovery 
of property fraudulently transferred by the 
bankrupt, "any court of bankruptcy . . . 
and any state court which would* have had 
jurisdiction if bankruptcy had not inter- 
vened, shall have concurrent jurisdiction," 
a suit by a trustee, to set aside a transfer of 
real estate made by the bankrupt anterior to 
the four months period, is not within the 
jurisdiction of the bankruptcy court except 
by defendant's consent. 



Where a servant knows and appreciates 
the danger of the act which he undertakes 
he is held, in Chicago G. W. R. Co. v. 
Crotty (C. C. A. 8th C.) 4 L.R.A.(N.S.) 
832, to assume the risks of injury, or to bfr* 
come chargeable with contributory negi- 
gence, as the case may be, although he un- 
dertakes it under the direction of his eupe* 



nor. 
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\ ALLEGHENY COUNTY. 

IN RE APPEAL OF THE ALLE- 
GHENY COAL COMPANY FROM 
DECISION OF INSPECTOR OF 
MINES. 

Qxd mines — Use of open lights and electricity — 
Act of 189S — Appointment of commission — 
Report of — Review of report. 

The report of a commission appointed by the court 
' nnder the act of May 15, 1893, to determine the 
question of whether the owners of a coal mine 
should be permitted to use open lights and 
electric power for haulage in the operation of the 
mine can be questioned, though the exceptions 
refer only to the correctness of the conclusions 
and the judgment of the commission. A fair in- 
terpretation of the act does not mean that excep- 
tions must be confined to the practical experience, 
reputation, competency or disinterestedness or to 
the honesty or integrity of the commission or 
tfny of its members. 

In this case the court heard testimony upon the 
exceptions to the report of the commission and 

. reversed their decision. 

No. 73 June Sessions, 1906. 

Opinion by Young, J. Filed April 18, 
1907. 

This case comes to us on the appeal of the 
Allegheny Coal Company, a corporation of 
Pennsylvania, operating a bituminous coal 
mine at Harwick in the township of Spring- 
dale in this county, from the decision of the 
mine inspector of the seventh bituminous 
district of the state, refusing the request of 
the Allegheny Coal Company to permit the 
use of open lights and electric power for 
haulage and machines in the Harwick mine. 
After the appeal had been presented and 
ordered filed in the Court of Quarter Ses- 
sions, that court appointed S. A. Taylor, 
W. J. Coulson and F. Z. Schellenberg as a 
commission to examine the Harwick mine 
and report the facts as they existed, touch- 



ing the matters mentioned in the appeal, 
and that commission upon October 8, 1906, 
filed its report to the court, and upon Octo- 
ber 16, 1906, C. B. Ross, inspector of the 
second district; T. K. Adams, of the third; 
Elias Phillips, of the fourth; John D. Pratt, 
of the seventh; J. Knapper, of the eighth, 
and Rodger Hampson, of the twelfth dis- 
trict, by leave of court, filed what is desig- 
nated as a supplemental report, but which 
was in fact a nunjber of exceptions to the 
report of the commission. The cause was 
then set down for argument in the Court of 
Quarter Sessions, and on November 30, 
1906, the court proceeded to hear evidence 
upon the report of the commissioners and 
the exceptions filed by the mine inspectors, 
and the cause was so proceeded in that 
finally all the evidence having been taken 
and counsel of the respective sides having 
been heard, both in oral argument and by 
written brief, the cause now comes to us for 
decision. 

It has been insisted upon by counsel for 
the appellant that inasmuch as the commis- 
sion was duly appointed by the court under 
the act of May 15, 1893, upon appeal from 
a decision within the discretion of the mine 
inspectors, and as the persons appointed 
were '^practical, reputable, competent and 
disinterested persons,*' whose duty it was to 
examine the mine and the cause of com- 
plaint and report the facts as they existed, 
with their opinions, and as they did so re<- 
port, and as none of the exceptions filed, it 
is claimed, go to either the practical ex- 
perience, reputation, competency or disin- 
terestedness of the commission or to the 
honesty or integrity of their conclusions as 
reported,, the court must dismiss the excep- 
tions, they being based upon mere matters 
of diflerence in judgment as between the 
inspectors of mines and the commission ap- 
pointed by the court to determine the mat- 
ter. And in support of this contention 
counsel for plaintiff cite the case of the 
Appeal of the Ellsworth Coal Company^ 36 P. 
L. J. 219, where the learned judge says: 

**As we have already said in this opinion 
the qualifications of the persons appointed 
by the court are set out here, and their ex- 
amination of the mines in question, together 
with their conclusion that thev are safe to 
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be worked with electricity referred to, as 
showing a compliance with the act in the 
requirements of those to be appointed, and 
that none of the exceptions filed go to either 
their practical experience, reputation, com- 
petency or disinterestedness or to the honesty 
or integrity of their conclusions as reported, 
without which the court must dismiss ex- 
ceptions based on mere matters of a differ- 
ence in judgment as between the inspector 
of mines and this board provided for by law 
to determine such matters.'* 

We can not agree with the statement of 
the law that if the experts appointed by the 
court are fit and competent, and their report 
has been honest, no matter what the facts 
may show, no matter how many fit and 
competent experts may have testified to a 
different conclusion, the report must be sus- 
tained unless it can be shown that those 
appointed by the couit lack practical ex- 
perience, reputation, competency or disin- 
terestedness, or their report is lacking in 
honesty or integrity. The learned judge 
has given to the report of the commission 
the finality given to an award under the act 
of 1836, rather th.an the power given to 
masters in equity and commissioners of all 
kinds generally under the statutes and de- 
cisions. The act of 1893 simply provides 
♦•that the persons appointed shall be prac- 
tical, reputable, competent and disinterested, 
whose duty it shall be under instructions of 
said court to forthwith examine such mine 
or other cause of complaint, and report under 
oath the facts as they exist or may have 
been, together with their opinions thereon." 
We find nothing in the act of 1893 indicating 
that their opinions shall be final as in the 
act of 1836, nor anything indicating that 
their competency and honesty alone are in 
question. We cannot transfer our duty to 
the shoulders of the commission and place 
on them the responsibility of the decision. 
In this very case the law provides that, if 
gas is being generated in such quantities as 
can be detected, '*all entries, tunnels, air- 
ways, travelling-ways and other working 
places of a mine where explosive gas is being 
generated in such quantities as can be de- 
tected by the ordinary safety lamp," etc., 
'*shall be worked exclusively with locked 
safety lamps," yet, if the mine inspectors, 



knowing that gas can be detected by the 
ordinary safety lamp day after day refuse to 
violate this provision of the law, then the 
operator may apply to the court to appoint 
three men and their report shall be final 
unless it is shown they were not fit or their 
report not honest, this not determined by 
the facts as they exist or have been or by 
the wrong conclusion of the commission of 
the commission, but by positive afiSrmative 
evidence as to their unfitness and incom- 
petency, or that they dishonestly made re- 
port, the burden put on the inspector not 
being to establish the condition of theniine, 
but to establish a different set of facts, 
namely, the dishonesty of the commidsion 
and of the report. We can not escape the 
responsibility of the inquiry into the facta 
of the case, if the report is attacked for any 
reason. The whole matter is then for the 
court. Being of this opinion when the case 
first came up upon the report and the ex- 
ceptions, we believed it to be our duty to 
inquire into the facts as they existed, in 
order to determine whether the inspector 
had exercised a sound discretion in refusing 
the application of the appellant to use open 
lights in the mine and electric power for 
haulage and for mining machines, and we 
came more readily to the conclusion that 
this was our duty in view of the last para- 
graph of the report of the commission, 
which is as follows: 

**We, therefore, in the light of our ex- 
amination and from the evidence we find in 
the reports, etc., believe the mine can be 
worked with open lights and the use of 
electricity therein be with safety, calling 
special attention, however, to Rule 67 of the 
bituminous mining laws, and having assur- 
ances that this with the provisions of Article 
6 of the mining laws be made the subject of 
special attention of the owners of said Har- 
wick mine, and that the periods of time 
between the sprinkling of said mine be 
diminished if found to be necessary to keep 
down the dust from floating in the air, and 
also in the matter of oil and material for 
blasting to be used in the mine be subject to 
the same care and supervision, and as long 
as these conditions are maintained we be- 
lieve that the mine will be safe and therefore 
state as our opinion that the prayer of the 
petitioners should be granted." 
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We do not regard this as an unequivocal 
report that the mine can be safely operated 
with open lights and with electricity as the 
power for haulage and the machines^ but 
rather as the opinion of the commissioners 
that if Mining Law No. 67, to- wit, **No 
safety lamps shall be entrusted to any per- 
son for use in 'mines until he has given 
satisfactoiy evidence to the mine foreman 
that he understands the proper use thereof 
and danger of tampering with the same,'' 
be observed; and section 6 of article 5 of 
the same law, which requires that all entries 
and working places where gas can be de- 
tected by the ordinary safety lamp, and all 
pillar and other workings where a sudden 
inflow of explosive gas is likely to be en- 
countered, shall be worked exclusively with 
locked safety lamps, be observed, and that 
if open lights are prohibited in all working 
places where fire-damp might be carried in 
the air currents in dangerous quantities, 
then, if the other conditions named in their 
report, namely, that the time between 
sprinkling be reduced so as to keep down 
the dust from floating in the air and care be 
talLen in the matter of oil and blasting ma- 
terial, be observed, the request of the com- 
pany to use open lights in the mine and 
electric power for haulage and for mining 
machines should be allowed. If we were to 
follow the report and make an order that 
open lights and electricity could be used in 
this mine subject to the provisions of article 
5y section 5, which the commission makes a 
condition, it would simply leave the matter 
where it is now, that is, in the discretion of 
the mine inspector. We must therefore de- 
termine by the evidence whether the mine 
inspector was right in prohibiting the use of 
open lights in the entries and other working 
places of this mine. To this end we have 
taken the evidence as to the condition of the 
Harwick mine generally, as well as in those 
places where the report filed by the mine 
inspectors shows explosive gas was found in 
the mine, and also as to the production of 
dust and the probability of pockets of gas 
being struck in mining. 

Article 5, section 6 of the act of 1893 pro- 
vides that the use of open lamps is prohibited 
(1) in all entries and other working places 
of a mine where explosive gas is being gen- 



erated in such quantities as can be detected 
by the ordinary safety lamp, (2) in all pillar 
workings and other working places where a 
sudden inflow of explosive gas is likely to 
be encountered, and (3) in all working 
places through which fire-damp might be 
carried in the air current. Let us then in- 
quire, first, is gas being generated in such 
quantities as can be detected by the ordinary 
safety lamps in the entries, tunnels, air- ways, 
travelling ways and other working places of 
the mine? Many witnesses have been ex- 
amined as to the finding of explosive gas in 
these places, but their evidence only covers, 
when carefully examined, a few days on or 
about the time of the visit of the commission 
and since that time. The three commis* 
sioners, Messrs. Taylor, Coulson and Schel- 
lenberg, visited the mine September 28, 
1906, and testified as to an* examination at 
that time. The mine inspectors, Messrs. 
Ross, Adams, Phillips, Pratt, Knapper and 
Hampson, examined the mine on October 
12, 1906, Mine Inspector John F. Bell, on 
November 23, 1906, Mine Foreman Samuel 
Peck, September 28, 1906, Mine Foreman 
H. E. Sweet, December 26, 1906, Mr. D. D. 
Blackburn, November 22, 1906, Benjamin 
Fereday, December 28, 1906, Peter Y. Cox, 
mine inspector for the Pittsburgh Coal Com- 
pany, September 4, 1906, John M. Rayburn, 
November 27, 1906, and Alexander Mc- 
Canch, September 12 and 13, 1906, and 
they have all testified and their testimony 
will be referred to hereafter. We fortunately, 
however, have in evidence in this case the 
fire-bosses' daily report of this mine begin- 
ning on the 8th day of February, 1904, 
continuing down to about the time of the 
closing of the testimony, January 24, 1907, 
This book is kept in accordance with article 
5, section 2 of the act of 1893, wherein it is 
provided that every working place without 
exception and all roadways shall be care- 
fully examined immediately before each 
shift by a competent person or persons ap- 
pointed by the superintendent and mine 
foreman for that purpose, such person to 
have a fire-boss* certificate of competency. 
The fire-bosses' daily report apparently 
covers every day during which the mine 
was in operation. An examination of this 
book shows that, beginning with July 1905, 
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explosive gas was found in some part of the 
working places or entries of the Harwick 
mine almost every day. In January, 1907, 
gas was found in four different entries ten 
times and twice in rooms; in December,* 
1906, gas was found in six different entries 
nine times and in two rooms; in* November, 
1906, gas was found twenty-seven times in 
five different entries; in October, 1906, gas 
was faund in nine different entries thirty- 
three times and in three rooms eleven times; 
in September, 1906, gas was found in fifteen 
different entries fifty-one times and in five 
different rooms eighteen times; in August, 
1906, gas was found in six different entries 
thirty-seven times and in seven different 
rooms thirty-nine times; in July, 1906, gas 
was found in four different entries twenty 
times and in eight different rooms thirty- 
seven times. For the six months preceding 
July, 1906, we have showings of gas in the 
different workings of this mine, in January, 
50 times; February, 37 times; March, 97 
times; April, 9 times (the mine being in 
operation only three days), May, 20 times, 
and June 92 times. For the six months 
preceding January, 1906, we have recorded 
showings of gas for the month of December, 
1905, in the entries and working places, 80 
times; in November, 1905, 89 times; in 
October, 115 times; in September, 10? 
times; in August, 214 times; July, 214 
times. During those 18 months we have 
gas found in No. 1 main entry south, 10 
times; in No. 3 main entry south, 62 times; 
in No. 2 main entry north, 35 times; in No. 
2 old main north, 47 times; in No. 1 right 
north butt, once; in No. 2 right north butt, 
once; No. 3 right north butt, 22 times; No. 
4 right north butt, once; No. 6 right north 
butt, twice; No. 1 left butt south, 29 times; 
No. 2 left butt south, 35 times; No. 3 left 
butt south, 12 times; No. 5 left butt south, 
10 times; No. 6 left butt south, 26 times; 
No. 8 left butt south, 21 times; No. 9 left 
butt south, 37 times; No. 10 left butt south, 
46 times; No. 1 right butt south, 97 times; 
No. 2 right butt south, 61 times; No. 3 right 
butt south, 116 times; No. 4 right butt 
south, 27 times; No. 6 right butt south, 34 
times. We have, then, the fire-bosse*s re- 
port showing the finding of gas in all the 
entries of this mine during the past eighteen 



months, except in No. 2 main entry sonth. 
No. 1 old main north. No. 2 left butt north, 
No. 2 right north butt, No. 4 left south biitt^ 
No. 7 left south butt, at the times above in- 
dicated. We have also the testimony of the 
different witnesses showing the finding of 
gas by them on the different occasions and 
the quantity. The commissions, Taylor, 
Coulson and Schellenberg, found only a 
slight trace of gas in one place. No. 1 south 
right butt entry, though they testify to hav- 
ing examined the mine carefully. That 
same day Samuel Peck, mine foreman of 
this mine, discovered gas in No. 4 
room, old main north entry, fifteen to eigh- 
teen feet back from the face, four to six 
inches from roof and twelve inches from the 
face. This is reported in fire-bosse's report 
book as a slight showing of gas. The mine 
inspectors, Ross, Adams, Phillips, Pratt, 
Knapper and Hampson, visited the mine 
October 12, 1906, and their report shows 
that they found gas in room 4, old main 
north entry, and Nos. 1, 2, 3, 4, 5, 6 and 8 
entries, south side of mine. And in No. 8 
entry south the gas was six feet back from 
face of the entry and nine inches in depth. 
Mr. Gatehouse, superintendent of the Har- 
wick mine, attended on that day with the 
inspectors and accounts for the showing in 
No. 8 left south entry by the fact that U)ey 
were at that time going through a clay vein. 
The fire-bosises' report for that day shows 
gas in room 4, old main north, and in 
entries 8 butt left south and 2 right butt 
south, but not in entries 1, 3, 4, 5 and 6. 
Mine inspector John A. Bell visited the mine 
on November 23, 1906, and found gas in 
No. 3 left south butt. Mine Foreman H. 
E. Sweet testified to December 26, 1906, 
and found gas in No. 2 right south butt 
thirty feet long by four inches thick by eight 
feet wide, a 3 per cent mixture or 2.4 cubic 
feet of gas to 80 cubic feet of mixture; in 3 
right south, fifteen feet in length by eight 
feet in width by four inches deep, a 3 per 
cent mixture or 1.2 cubic feet of gas to 40 
cubic feet of mixture, and in room 47, No. 
5 left, a slight showing. Thete finds by 
Sweet were at the workings at extreme end 
of entr}*^ and after the fan had been stopped 
for 86 hours. Mr. Blackburn examined the 
mine on November .22, 1906, and found 
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very little gas. Benjamin Fereday visited 
the mine on November 28th and made a 
thorough examination, and found gas in 
No. 3 butt right north. Peter Y. Cox, a 
mine inspector for the Pittsburgh Coal Com- 
pany, visited the mine on September 4, 
1906, and found a small trace of gas in room 
19, 1 right south butt, and in B face, 1 left 
butt south. We have then the evidence of 
the fire-boss report book showing findings of 
gas in many parts of this mine many times, 
and the evidence of the mine inspectors and 
Mr. Peck, and against it the evidence of the 
eommissioners, Superintendent Bell, Messrs. 
Blackburn, Fereday and Cox as to an ex- 
amination by them respectively on one occa- 
sion each, on September 28th, November 
23rd, November 22nd, November 28th and 
September 4th. 

We are not satisfied that the fire-boss re- 
port book by any means shows all the find- 
ings of gas since August, 1906, and especi- 
ally Bince October 12, 1906, there being in 
January thirty shifts showing no gas as 
against eleven findings of gas from January 
1 to 24, 1907, and 41 shifts showing no gas 
as against 12 shifts showing gas in Decem- 
ber, 1906, and 46 shifts showing no gas as 
against 27 findings of gas in November, 
1906, and 35 shifts showing no gas as against 
49 showings of gas in October, 1906, and 29 
shifts showing no gas and 34 showing find- 
ings of gas in September, 1906, and 12 
shifts showing no gas and 26 shifts showing 
gas from August 15th to 31st, 1906, that 
being the time Mr. Sweet became mine fore- 
man, as compared with the months of 
August, July, June, May, April, March and 
February preceding, the fire-boss report 
from August Ist to 15lh, 1906, showing 9 
shifts with no gas and 18 showing findings 
of gas, and July, 1906, 36 shifts showing no 
gas and 29 shifts showing findings of gas in 
49 places, and June, 1906, 7 shifts showing 
no gas and 49 shifts showing gas found in 
entries fifty-eight times and in rooms 
twenty-four times, and in May, 1906, 19 
shifts showing no gas and 16 shifts showing 
gas in fourteen entries and six rooms, and 
the three days of April, the 2nd, 7th and 
16th, being the only days the mine was in 
operation, showing 4 shifts and finding of 
gas on every shift in entries five times and 



in rooms four times, and in March, 1906, 
40 shifts showing no gas as against 43 shifts 
showing gas found in entries fifty-five times 
and in rooms forty-nine times. While, 
therefore, we are not satisfied that the fire- 
boss report book is correct as shown by a 
comparison for the six months preceding 
and following the coming of Mr. Sweet as 
mine foreman and the explanation of Mr. 
Foster that the slightest showing of gas was 
recorded, the book is certainly evidence for 
the times and for the findings of gas which 
it reports. The evidence, therefore, clearly 
proves that gas is almost daily exuding from 
the workings of this mine and being gener- 
ated in the entries and rooms of the mine. 
It is argued by counsel for the appellants 
that the gas generated comes only from the 
face workings. This may be true so far as 
the evidence of Messrs. Peck, Bel), Black* 
burn, Fereday, Cox, Foster and the mine 
inspectors respectively go as to showing of 
gas on September 4th, September 28th, 
October 12th, November 22nd, 23rd and 
28tb, but the fire-boss report book shows 
that it is found in the entries much more 
frequently than in the rooms, and these 
findings of gas are not certainlyall at the 
face of the workings. Taking findings in 
January, 1907, from the 1st to the 24th, the 
gas was found 10 times in the entries and 3 
times in the rooms; in December, 1906, gas 
was found 9 tinies in the entries and 3 times 
in the rooms; November, 1906, gas was 
found 26 times in entries and in no room at 
all; in October, 1906, gas was found 37 
times in entries and 12 times in rooms; in 
September, 1906, gas was found in entries 
bl times and in rooms 11 times; in August, 
1906, in entries 40 times and in rooms 46 
times. Each of these was a separate finding 
of gas, because Foster testifies that after the 
coming of Sweet as mine foreman, August 
15th, whenever gas found it was removed. 
But it is claimed that these findings of gas 
are not dangerous, that they were small in 
quantity and easily removed. In our opinion 
this is not the question as to entries, etc. 
The law provides **all entries, etc., where 
explosive gas is being generated in such 
quantities as can be delected by the ordinary 
safety lamp, shall be worked exclusively 
with locked safety lamps." Tfce law fixes 
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the requirement of working with locked 
safety lamps, not by danger nor by any 
quantity except a quantity sufficient to be 
detected by the ordinary safety lamp, and 
by the fact that the gas is explosive. As to 
this the mine inspector has no discretion, 
whatever may be said of his discretion in pil- 
Iftr workings as to the likelihood of a sudden 
inflow from the pillar and other workings 
by reason of the subsidence of overlying 
strata, or where fire-damp might be carried 
in the air current in dangerous quantities. 

This case has been tried largely upon the 
theory as to whether it is safe or not to use 
an open light. This, it is probable, is the 
question as to sudden inflows and as to fire- 
damp in the air current, but it is not the 
question as to gas in entries and other work- 
ings mentioned in the first clause of section 
5, article 5 of the act of 1893. The question 
there is, is explosive gas being generated so 
as to be detected by the ordinary safety 
lamp? If it is, then the place where found 
must be worked with the safety lamp. It 
is not a question of the discretion of the in- 
spector. The law does not leave that to his 
discretion. It is positive, without exception. 
This being an appeal from his discretion 
that open lights could not be permitted in 
this mine, we must say that as to the entries 
and other working places, the only question 
that was open was in what parts of the mine 
was gas found and was the gas explosive? 
The witnesses say that the gas was explosive 
and the evidence shows that it was found 
many times in entries No. 2 main north, 
No. 2 old main north. No?. 1 and 3 main 
south, Nos. 1, 2, 3, 4 and 6 right south, 
Nos. 1, 2, 3, 5, 6, 8, 9 and 10 left south, 
Nog. 1 and 3 left north, and Nos. 1, 2, 3, 4 
and 5 right north, 24 out of 32 entries, and 
in many rooms in No. 1 and 3 right south, 
Nos. 1, 3, 5 and 8 left south, and in Nos. 1 
and 3 left north, and Nos. 3 and 5 right 
north, and in old main north; and under 
the law as it is written the mine inspector 
was required to prohibit these entries and 
rooms to be worked except with locked 
safety lamps. The mine inspectors, Messrs. 
Pratt, Roby and Adams, properly, therefore, 
refused to allow open lights in the entries 
and rooms of this mine. 

But before finally disposing of this case, 



let us consider the danger of a sudden inflow 
of gas and the probability of fire-damp being 
carried into the air current, and generally, 
the danger of open lights and unprotected 
electric apparatus in the Harwick mine. 
The evidence **that a sudden inflow of ex- 
plosive gas is likely to be encountered in 
pillar workings and other working places by 
reason of the subsidence of the overlying 
strata or from any other cause" is very 
slight. The fire-boss report book shows that 
there were fifty falls of slate from January, 
1906, to Janua/y 24, 1907, and in not one 
of these cases was any gas recorded as occnr- 
ing at the place where the slate fell, and 
that there were about sixty other cases d 
bad roof in the same time and no sudden 
inflow therefrom. And the only evidence 
of a sudden inflow of gas at the workings 
was on the occasion mentioned by Mr. Gate- 
house, October 12, 1906, during the visit of 
the inspectors. So that there is no evidence 
in this case of there having been a sudden 
inflow of gas in pillar or other workings 
caused by the subsidence of the strata or for 
other causes. 

Much evidence was submitted as to whether 
fire-damp or explosive gas might be carried 
in dangerous quantities into the working 
places and roadways in the air current This 
involves the consideration not only (rf the 
gas generated but also as to its probability 
of being carried mixed with dust into the 
air current. The fine dust itself, of course, 
is inflammable. The danger to be appre- 
hended is not so much the carrying of small 
quantities of gas into the air current or of 
small quantities of dust, but rather the 
presence of dust at the workings, the genera* 
tion of gas there, the ignition of the gas, its 
explosive quality increased by the dust, and 
the dust becoming a vehicle for carrying the 
fire still further, which extends to all piarts 
of the mine if dry, because the explosion 
and the current created by that and the 
burning gas and dust, stir up the dust before 
it. We have then the gas, the dust at the 
working places, and the dust on the top, 
bottom and sides of the entries and road- 
ways. Having these conditions no one can 
tell the extent of the effect. Therefore, evi- 
dence has been submitted as to the ventilat- 
ing system to keep the gas cleared out, and 
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the sprinkliDg system to lay the dust. In 
this mine the ventilating system and sprink- 
ling system have been testified to by many 
witnesses as very good. There seems to be 
no doubt under the evidence that the systems 
are good, but the question is as to their 
effectiveness as applied for the purposes for 
which they were installed. It is claimed 
that the air can not be and is not carried 
close to the workings where gas is being 
generated, and that the sprinkling as applied 
is insufficient to lay the dust properly. We 
are impressed with the belief that the systems 
as applied are not as effective as they might 
be, and that they do not answer the proposi- 
tion that the flames would be carried through 
the mine were the gas and dust to bo ignited 
at the face of the workings. They are cer- 
tainly wise precautions, and the operators of 
this mine would be negligent were they not 
to continue them and make them as efficient 
as possible; but that does not answer the 
position of the inspectors, and as sustained 
by the evidence, that gas is being generated 
in all parts of this mine, has been daily gen- 
erated in some part, either rooms or entries, 
more frequently in entries than in rooms, 
and that the presence of an open light will 
ignite this gas and a greater or less explosion 
occur, carried to a greater or less distance in 
different parts of the mine. Were we not 
of the opinion already stated that the mine 
inspectors properly refused to allow open 
lights in the entries, roadways and working 
places of this mine, for the reasons stated, 
we would sustain them in their decision re- 
fusing to allow open lights in this mine, for 
the reason that the evidence satisfies us that 
this mine is so constantly generating gas 
tbftt the dust produced at the working places 
ifl in sufficient quantities and is so suspended 
there in the air that the ignition of the gas 
by an open light might carry the flame to 
different parts of the mine. Generally on 
the question of the danger of introducing 
open lights and electric machinery into this 
mine, while the appellants have produced 
many expert witnesses to testify that it 
woald be safe, we regard the evidence of the 
mine inspectors on the part of the exceptants 
as entitled to greater weight. The evidence 
of the mine inspectors is of great weight 
because of their long and practical experience 



obtained in the performance of their duty aa 
mine inspectors. The evidence of Cox, 
Fereday, McCanch, Blackburn and Raybum, 
and others, who visited the mine as experts, 
is also entitled to great weight because of 
their practical experience. But the evidence 
of the mine inspectors, in our opinion, out- 
weighs the evidence of the witnesses for 
appellant, and were we to determine this 
case on the question of the evidence of the 
experts called as to the danger of introducing 
open lights and electricity we should un- 
hesitatingly say, that the evidence shows 
that it would be unsafe. 

Having decided that open lights can not 
be used in this mine, it necessarily follows 
that the use of electric wires and electric 
currents is positively prohibited, unless said 
wires and machinery and all other mechani- 
cal devises attached thereto are constructed 
and protected in such manner as to secure 
fraedom from the emission of sparks or flame 
therefrom into the atmosphere of the rnine^ 

We are therefore of the opinion that the 
decision of the mine inspectors in refusing 
to approve the request of appellants to be 
permitted to use open lights in the Harwick 
mine and electric power for haulage and 
mining machines in said mine should, be 
sustained. 

And now, April 18, 1907, after hearing 
and due consideration, the exceptions filed 
to the report of the commissioners in this 
case on October 8, 1906, are sustained and 
the report of said commission is set aside, 
and the decision of the mine inspectors 
refusing to permit the use of open lights and 
electric power for haulage and machines in 
the Harwick mine, is sustained and the 
appeal of Allegheny Coal Company dismissed 
at the cost of the appellant. 

November 12, 1901^ 
This case comes before us now upon a 
motion by appellant to reconsider our former 
opinion and to modify the order dismissing 
the appeal so as to allow open lights and 
electric haulage in certain parts of the Har- 
wick mine. 

Upon this motion the court in banc haa 
taken additional testimony and heard the 
whole case re-argued by the respective 
counsel, both in oral argument and written 
brief. After a careful consideration of the 
case the court is of the opinion that the 
original should stand 
The motion to modify the origioal order 
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is therefore refused and the order dismissing 
the appeal is affirmed. 

For appellant, George E, Alter. 

F(»r mine inspectors, W, H, Piatt. 

For exceptants, Patterson^ Sterrett&Acheson, 



HARRISBURG, 



BANK REPORTS. 



Banks and hanking — How to conduct the busi- 
ness — Accounting for liabilities — Report to 
banking department — Act of 1907, 

If a depositor neglects to bring his pass book with 
him at the time of making a deposit, a loose re- 
ceipt or a receipt on a duplicate deposit slip can 
be furnished to the depositor, and the amount of 
the deposit subsequently entered in his pass book. 

It 18 the plain intent of the act of 1907 that a re- 
ceipt of some kind, "by pass book or otherwise," 
be given at the time the deposit or investment is 
made. 

The primary purpose of the act of 1907, P. L. 525, 

. is to require oanking institutions to make reports 
which clearly and accurately show their exact 
financial condition, and for that reason the aggre- 
gate of such liabilities as moneys received as de- 
posits, dues, or on account of instalments for any 

. trustor investment whatever shall be set out in full 

Request of Commissioner of Banking Ber- 
key for opinion. 

Opinion by Cunningham, Assistant 
Deputy Attorney-General. Filed August 23, 
1907. 

I am in receipt of your letter of August 
21, 1907, inquiring when receipts must be 
furnished depositors and investors under the 
provisions of the act of June 12, 1907, P. L. 
525, entitled **An act requiring banks, trust 
companies, savings fund societies, building 
and loan associations, bond and investment 
companies, provident associations, and all 
other corporations under supervision of the 
commissioner of banking, to funiish receipt 
in -lull to each depositor or investor for 
moneys recieved, which shall also be entered 
in full on books of the company; statement 
of liabilities to be set out in full in all reports 
to commissioner of banking or other super- 
visory authorities; statement of all moneys 
borrowed to be placed in full as liabilities on 
books of the company; violation of provisions 
of this act a misdemeanor, and penalty 
therefor." 

In your communication you state that 
many of the depositors in banks and trust 
companies neglect to bring their pass books 
with them at the time of making deposits, 
and yoa asl^ to be advised whether the act 



will be complied with if such deposits are 
entered in the pass books when they are 
subsequently presented for settlement, or 
whether a receipt must be given at the time 
the deposit is recieved. 

The primary purpose of the act in question 
is to compel the officers and employes of 
every bank, trust company, saving fund 
society, building and loan association, bond 
and investment company, provident associ- 
ation or company, or any other corporation, 
now or which may hereafter be placed by 
law under the supervision of the commis- 
sioner of banking, or which may hereafter be 
incorporated, whether domestic or foreign, 
to keep the books of such institutions and 
make the reports required by law, in such 
manner as to clearly, truthfully, andaccura^ 
tely show their exact financial condition. 
To this end it is provided that all moneys 
received by such institutions, whether as 
deposits, dues, or on account of instalments, 
for any trust or investment whatever, shall 
until refunded constitute a liability upon the 
part of the corporation, and that in all re- 
ports furnished to the commissioner of 
banking, the courts of law or other super- 
visory authorities, the aggregate of such 
liabilities shall be set out in full. 

Other provisions not directly connected 
with the matter now under discussion, but 
directed toward the accomplishment of the 
main purpose of the act are also contained 
therein. 

It is expressly provided in Sec. 1 of the 
act that every institution affected thereby 
**shall furnish each depositor or investor 
with a receipt in full, by pass book or other- 
wise for all moneys received, etc." One of 
the purposes of these receipts is, of course, 
to furnish evidence of the existence of the 
liabilities referred to in the act, and it seems 
to be the plain intent of the act that the 
receipts in question are to be furnished at 
the time the deposits or investments are 
made. The receipts, however, may be fur- 
nished **by pass hook or otherwise." 

If a depositor neglects to bring his pass 
book with him at the time of making a 
deposit, a loose receipt or a receipt on a 
duplicate deposit slip can be furnished to 
the depositor, and the amount of the deposit 
subsequently entered in his pass book. It 
is essential, however, in my opinion, that 
a receipt of some kind **by pass book or 
otherwise" be given at the time the deposit 
is received. 

[From Paul A. Kunklo, Esq., Harrlsbarg, Pa.] 
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PITTSBURGH, PA., NOVEMBER 27. 1907. 



ALLEGHENY COUNTY, 



COMMONWEALTH ex rel. v. 
RHOADS. 

Boroughs — CouncUmen — Liter est in contracts — 
Ouster frcym office— Act of March 31^ 1860^ 
section 66, 

Where a boroagh councilman is a etockbolder in a 
corporation which has contracts with the borough 
the act of March 31, 1860, section 66, applies, 
and on quo warranto he will be ousted from 
office, although he did not vote on the corpora- 
tion's contracts and no fraud is alleged. 

No. 458 July Terra, 1907. Sur demurrer 
to respondent's answer. 

Opinion by Frazer, P. J. Filed October 
24, 1907. 

The writ of quo warranto was issued in 
this case at the instance of the district attor- 
ney, requiring respondent to show cause 
why he should not be removed from his 
oflBce as councilman in and for the borough 
of Versailles. To the petition an answer 
was filed by respondent, to which petitioner 
demurred. The facts are as follows: Re- 
spondent, who is a resident and qualified 
elector of the borough of Versailles, was on 
the third Tuesday ol February, 1906, elected 
a member of the council of the borough, 
and as such qualified on the first Monday of 
March, 1906, and has since been acting in 
that capacity. He was at the time of his 
election to council, and is still, one of the 
largest stockholders in the D. V. Ault Com- 
pany, a coporation, and is also its president. 
During the year 1906 the D. V. Ault Com- 
pany sold and furnished large quantities of 
sewer pipe to the borough of Versailles, for 
which warrants were issued to the company 
upon approval of bills therefor by council, 
which warrants were duly paid by the pro- 



per borough authorities. The prices charged 
were the usual and ordinary prices charged 
others for such material. When bills for 
the materials were presented to council, re- 
spondent, though present in the council 
chamber, declined to vote either for or 
against their approval. It also appears that 
in February, 1907, the street committee of 
council received bids for the construction of 
a sewer within the borough, the D. V. Ault 
Company being one of the bidders, its bid 
of $7,757.40 being $2,270.40 higher than 
the lowest bid. On Monday, March 4, 1907, 
the bond of the D. V. Ault Company was 
approved and the contract awarded to it. 
No further action, however, was taken in 
the matter as the health authorities of the 
state refused to approve the plans of the 
borough for its sewage system. 

The 66th section of the act of assembly, 
approved March 31, 1860, is relied upon to 
support this writ, and provides as fellows: 

**It shall not be lawful for any council- 
man, burgess, trustee, manfiger or director 
of any corporation, municipality or public 
institution to be in any wise interested in 
any contract for the sale or furnishing of any 
supplies, or materials to be furnished to, or 
for the use of any corporation, municipality 
or public institution, of which he shall be a 
member or officer or for which he shall be 
an agent nor directly nor indirectly inter- 
ested therein . . . and any person vio- 
lating these provisions, or either of them, 
shall forfeit his membership in such cor- 
poration, municipality or institution, and 
his office and appointment thereunder." 

The courts have uniformly held that it is 
a violation of the provisions of the act above 
quoted for a member of council to be inter- 
ested either directly or indirectly in any 
supplies furnished to the municipality of 
which he is an officer. The respondent's 
contention that the act does not apply to a 
stockholder of a corporation that furnishes 
supplies to a municipality, is not sound. If 
it was, the iict could very easily be rendered 
a dead letter. In Commonwealth v. De Camp^ 
177 Pa. 112, it appeared that De Camp, the 
respondent, was interested as an officer and 
stockholder in an electric light company 
which had a contract with the city of Phila- 
delphia to supply electric light to the 
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municipality. The contract in that case was 
entered into previous to De Camp's election 
to council. The Supreme Court, notwith- 
standing that fact, held that he was inter- 
ested in the contract and ousted him from 
his office a3 councilman. That case, it 
seems to us, directly rules the case now be- 
fore us. To the same effect, substantially, 
are Commonxcealih v. Whitman^ 217 Pa. 414, 
and Commonwealth v. Miller^ 31 Pa. 309. 
We have no doubt whatever that the pro- 
hibition of section 66 of the act of March 
31, 1860, above quoted, applies to a council- 
man who is a stockholder and officer in a 
corporation that furnishes supplies to the 
municipality of which he is an officer, and 
the fact that the officer takes no part in the 
proceedings authorizing the purchase of the 
supplies or for their payment, is immaterial. 
As we understand the law above quoted, no 
one can be a member of the council of a 
municipality and at the same tim^ furnish 
the corporation with supplies, without vio- 
lating the law. It is conceded that respond- 
ent was a stockholder and officer of the 
corporation which furnished the borough of 
Verdailles with sewer pipe. His company, 
therefore, had no right to furnish the 
materials and by permitting it to do so the 
law was violated, and the respondent beciime 
liable to the penalty provided, which is that 
he forfeit his office. While no corruption 
or extortionate charges were alleged against 
either the respondent or the corporation of 
which he was an officer, the fact that he 
was interested in the profits derived from 
the sale of the sewer pipe to the borough 
makes the act of assembly applicable to his 
case and imposes upon us the duty of en- 
forcing the penalty provided therein. 

And now, October 24, 1907, demurrer 
sustained and it is ordered, adjudged and 
decreed that P. F. Rhoads has forfeited his 
office of councilman in the borough of Ver- 
sailles and that he be ousted therefrom, and 
it is further ordered that he pay the cost of 
this proceeding. 

For plaintiff, Robert F, Graham, 
For defendant, Wishart & Dickie. 



In the caise of Parker v. Black, 18 Am. B. 
R. 15, the Circuit Court of Appeals, Second 
Circuit, has held that a trustee in bank- 
ruptcy may maintain a suit in equity to 
recover a voidable preference. 



(Common Pleas No. 2, Allegheny Co.) 

ASHWORTH V. PITTSBURGH 
RAILWAYS COMPANY. 



Streetcar fares — Municipal regulations — Act of 
June 7, 1907. 

The act of June 7, 1907, regulating streetcar fares 
in cities of the eecond cla^ is not local or special 
l^slation witbin the prohibition of the Const!- 
tion. 

The regulation of fares on a streetcar is a municipal 
affair. 

No. 138 October Term, 1907. 

Opinion by Shafer, J. Filed September 
20, 1907. 

The action is in trespass by a passenger 
for damages for being expelled from one of 
defendant's street cars in the city of Pitts- 
burgh. The declaration alleges that before 
June 7, 1907, by a lawful and reasonable 
rule and regulation of the defendant com- 
pany the fare on defendant's line between 
twelve o'clock midnight and five o'clock in 
the morning had always been ten cents; that 
on June 7, 1907, an act was approved by 
the governor which torbade any street rail- 
way company to charge more than five cents 
for each trip ** within the corporate limits of 
any city of the second class; *' that on July 
16, 1907, between midnight and five o'clock, 
the plaintiff became a passenger on defend- 
ant's car for the purpose of riding exclusively 
within the limits of the city of Pittsburgh; 
that he tendered the conductor five cents-as 
his fare; that the conductor refused to ac- 
cept the same and demanded ten cents, and 
compelled him to leave the car by reason of 
his refusal to pay ten cents. To this decla- 
ration the defendant has demurred, the sole 
question for demurrer being the claim that 
the act in question is unconstitutional. 

Upon the argument and in the briefs fur- 
nished by counsel no claim is made that the 
act is unconstitutional by reason of any 
attempted interference wiih the defendant's 
chartered rights, or that the fare of five 
cents fixed by the act is unreasonable. The 
sole claim of the defendant is that the act is 
void as being special and local legislation 
prohibited by the Constitution. 

The plaintiff argues that the act is general 
because the prohibition is directed to every 
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company operating a street railway in the 
commonwealth. It is, however, not the 
form but the substance and effect of the act 
which must be considered, and if the effect 
is local or special, the generality of form will 
make no difference. The effect of the act is 
to regulate street railway fares in cities of 
the second class. If this is included among 
the subjects or purposes for which classifica- 
tion of cities is allowed, the act is not 
special, and otherwise, it must be held to be 
special and therefore void. By the act of 
June 25, 1895, P. L. 275, the cities of the 
commonwealth are divided into three classes 
**for the purpose of legislation regulating 
their municipal affairs, the exercise of cer- 
tain corporate powers, and having respect to 
the number, powers and duties of certain 
officers thereof.'* The classification at- 
tempted by this act and the purpose for 
which it is made, are in accordance with the 
decisions of the Supreme Court as to the 
permissible classification of cities. The 
question in this case, therefore, is whether 
or not the act in question can properly be 
said to be a regulation of the municipal 
affairs of cities of the second class. As was 
said in the case of Reeves v. Philadelphia 
Iractum Company, 152 Pa. 162, **the control 
of the vehicles that shall be used on the 
public streets for the general conveyance of 
passengers, the rate of speed and the motive 
power by which they shall be propelled, 
is . . . the subject of municipal duty. In 
fact, public conveyances, whether ferry- 
boats, barges, hackney coaches or omni- 
buses, have been subjects of police regula- 
tion and license as long as they have been 
known or used in Pennsylvania.*' As to 
such public conveyances, one of the most 
frequent subjects of municipal regulation 
has always been the rates of fare to be 
charged. We are therefore of opinion that 
the regulation of the fares to be charged for 
riding on a streetcar in a city is a municipal 
regulation, and that the subject of such rates 
is a municipal affair; whether the regulation 
is effected by a grant of power by the legis- 
lature to the city to make it, or is made by 
the legislature itself, seems to us to make 
no difference. We are of opinion that the 
case is substantially ruled by that of Reeves 
V. Traction Company, above mentioned. 



The case of Weinman v. Pass, Ry. Co,, 118 
Pa. 192, on which the plaintiff relies, is 
fully distinguised from the case of Reeves v. 
Traction Company in the opinion o! Mr. 
Justice Mitchell in that case. The act in 
question contains a section which makes it 
a misdemeanor in any officer or employe 
of a street railway company to demand or 
receive more than five cents fare. The 
validity of this section is not in question in 
the present case. Whether it is valid or 
not, does not affect the regulation contained 
in the first section or its effect upon the 
rights of the plaintiff. 

Being of opinion, therefore, that the act 
in question is not local or special legislation, 
and therefore not unconstitutional for that 
reason, that being the only reason alleged 
or argued by the defendant, the demurrer is 
overruled and it is ordered that the defend- 
ant answer over. 

For plaintiff, Hall & Melcalf. 

For defendant, Burleigh, Oray & ChaUener, 



(Common Pleas No. 2, AllegbeTiy Co.) 

COMMONWEALTH ex rel. v. 
BRISBIN. 

Qfio warranto — Service — Return day — Act of 
June Uy 1836. 

A writ of quo warranto against a street commis- 
'sioner of a city was issued April 27th, returnable 
May 4th. Held, it was contrary to the act of 
June 14, 1836, requiring the writ to be served at 
least ten days before return day that a general 
appearance would not cure the defect and the 
writ should be quashed. 

No. 360 July Term, 1907. Sur motion 
to quash writ of quo warranto. 

Opinion by Shafer, J. Filed May 29, 
1907. 

In this case a writ of quo warranto was 
issued at the relation of the district attorney 
against defendant, who was appointed street 
commissioner of McKeesport for a term 
ending the first Monday of May, 1907. The 
writ was issued on April 27, 1907, and was 
made returnable May 4, 1907. 

The act of June 14, 1836, P. L. 624, pro- 
vides that such a writ may be made return- 
able at any time within the term, but the 
sixth section of it provides that **tbe writ 
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aforesaid flhall be served at least ten days 
before the return day. ' * To this writ the 
defendant entered a general appearance, and 
the first question arising upon the motion 
to quash is whether or not this appearance 
cures the defect in the writ. We have no 
doubt that if the writ had been made re- 
turnable ten days or more before the return 
day and the sheriff had failed to serve it as 
directed by the act, that this would consti- 
tute a mere defective service which might be 
set aside if steps were taken in time, and 
which a general appearance would cure; but 
the writ in this case was one which from the 
moment of its issue it was impossible for 
the sheriff to serve as required by law. We 
are therefore of opinion that the writ was 
made returnable at a time not authorized by 
law, and is therefore within the ruling of 
the Supreme Court in the case of WiUiaTnson 
V. McGormick, 126 Pa. 274, and that the 
writ must be quashed for this reason. 

The defendant has also assigned as a 
reason for quashing the writ that it appears 
upon the face of the pleadings that the term 
of office of the defendant would expire before 
the case could be brought to trial or hearing 
and before a writ could be legally served. 
The ordinance creating the office of street 
commissioner, which was made a part of the 
suggestion, shows that the term of an in- 
cumbent is to last for two years from the 
first Monday of May **and until his succes- 
sor shall be duly qualified;" and it also 
appears from the amended suggestion that 
the mayor of the city of McKeesport under- 
took to remove the defendant and to appoint 
some one in his place, but that the select 
council, whose concurrence is necessary, re- 
fused to confirm the mayor* s nominee. It 
may therefore well be that x the term of the 
defendant might not expire for a long time 
to come. We are of opinion that this is not 
a good reason for quashing the writ, but for 
the first reason assigned above, the writ 
must be quashed. 

For plaintiff, Jackson & Lang, 
For defendant, John D. Douglass. 



The assignment of the unearned part of 
his salary by a public officer is held, in 
McGowan v. New Orleans (La.) 8 L.R.A. 
(N.S.) 1120, to be against public policy, and 
voicL 



%%ttixtivt ^zjfKxtxatnXf 

HARRISBURG, 
CRANBERRY TOWNSHIP ROAD. 

Road law— Preliminary bond — Bids to con- 
struct roads — Suit to collect penalty. 

Under a considerable practice prevailing in the 
state highway department, F. filed a preliminary 
bond in the sum of $1,000 conditioned to be void 
if, upon the acceptance of the bid of the obligor 
and the awarding of a contract to him, he should 
execute the contract in writing for the constrac- 
tion of the work and file a further bond for the 
faithful performance of said contract. F. exe- 
cuted the contract in writing and filed the bond, 
but the surety company on his bond as contractor 
subsequently withdrew, allying false representa- 
tion on the part of F., which caused delay in 
having the highway in question constructed. 
Held, that under the facts and circumstances of 
the case no proceedings should be instituted to 
collect said $1,000. 

Request of State Highway Commissioner 
Hunter for opinion. 

Opinion by Cunningham, Assistant 
Deputy Attorney-General. Filed August 15, 
1907. 

I am in receipt of your inquiry of July 11, 
asking to be advised as to whether proceed- 
ings should be instituted to collect from E. 
Bleakley, the amount of the bond given by 
him October 18, 1905, in the sum of $1,000. 
as surety for J. A. Fredericks. From your 
communication and the papers submitted 
herewith, I understand the facts relative 
to the execution and delivery of the bond in 
question to be as follows: 

Prior to October 18, 1905, the state high- 
way department advertised for proposals for 
the construction of a section of state highway 
in the township of Cranberry in the county 
of Venango, Pa., under the provisions of 
the act of May 1, 1905. Among the bidders 
for the construction of said section of state 
highway was the said J. A. Fredericks of 
Franklin, Pa., whose bid of $43,239.37 was 
accepted. Filed with the bid was a bond 
given by the said J. A. Fredericks, with the 
said E. Bleakley as surety, to the common- 
wealth, in the sum of $1,0(X), dated October 
18, 1905, and conditioned as follows: **Now 
the condition of this obligation is such that 
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if the bid of the above bounden J. A. 
Fredericks shall be accepted by the state 
highway commissioner, and the contract for 
the said work shall be awarded to the said 
bounden J. A. Fredericks, then the said 
bounden J. A. Fredericks shall and will 
execute contract in writing with the said 
commonweaUh of Pennsylvania for the con- 
struction of the said work in accordance 
with the plans and specifications, and shall 
and will file a further bond for the faithful 
performance of said contract as required by 
the said act. Then shall this obligation be 
void, otherwise remain in full force and 
virtue.*' 

The bid of the said J. A. Fredericks hav- 
ing been accepted, a contract in writing was 
executed by him for the construction of said 
work in accordance with the plans and 
specifications, and an additional bond in a 
sum equal to the amount of the contract, 
with the Title Guaranty and Surety Com- 
pany, of Scranton, Pa., as surety, was filed 
with the state highway department. How- 
ever, before the said contract had been 
signed by the .state highway commissioner, 
the said Title Guaranty and Surety Com- 
pany of Scranton, surety as aforesaid, 
notified the highway department that it 
withdrew from said obligation, on the 
ground that its execution thereof had been 
secured by false representations on the part 
of the said J. A. Fredericks, and that it 
would no longer be responsible to the state 
as surety for the said contractor. 

The said J. A. Fredericks, having been 
notified of the withdrawal of the said surety 
company as his surety, agreed to secure 
another surety, but failing in this, was 
notified by the state highway department on 
May 25, 1906, that by reason of his failure 
to furnish an acceptable bond, the contract 
heretofore awarded to him was annulled as 
of that date, and his said preliminary bond 
of $1,000 forfeited. A new contract for the 
construction of said road was subsequently 
awarded on July 23, 1906, to another con- 
tractor, who is now constructing said high- 
way. 

The surety on said preliminary bond, the 
said E. Blcakley, having been notified of 
the forfeiture thereof, has failed and neg- 
lected to pay the amount of said bond. 



Under these circumstances, you ask to be 
advised as to the propriety of instituting 
proceedings looking toward the collection of 
the amount of said preliminary bond. 

There does not seem to be any provision 
in the act of assembly, under the terms of 
whioh said highway is being constructed for 
the giving of the said preliminary bond of 
$1,000, the provision of said act relative to 
the giving of a bond by the contractor being 
as follows: 

**Every f)er8on, firm, or corporation, on 
being awarded any contract, for the construc- 
tion or improvement of any higliway, under 
the provisions of this act, shall furnish a 
bond acceptable to the state highway com- 
missioner, in a sum equal to the contract 
price of the work, conditioned upon the 
satisfactory completion of the same,'* etc. 

Under a commendable practice prevailing 
in the state highway department, however, 
each bidder is required to file a preliminary 
bond in the sum of $1,000 with his bid, and 
the inquiry now submitted relates exclu- 
sively to the preliminary bond filed by the 
said J. A. Fredericks. That bond was con- 
ditioned to be void, if upon the acceptance 
of the bid of the obligor and the awarding 
of a contract to him he should execute the 
contract in writing for the construction of 
the work in accordance with the plans and 
specifications and should file a further bond 
for the faithful performance of said contract. 
The said J. A. Fredericks executed the con- 
tract in writing and filed the bond for the 
faithful performance of the same. It is true 
that the surety company on his bond as 
contractor subsequently withdrew therefrom, 
alleging false representation on the part of 
the said J. A. Fredericks. This action on 
the part of the surety company occasioned 
some delay to the state in having the high- 
way in question constructed. 

Inasmuch, however, as the peculiar situa- 
tion arising in this case is not the kind of a 
contingency the giving of said preliminary 
bond is intended to guard against, and in 
view of the fact that the principal in said 
bond seems to have done what he could do 
to comply with the terms thereof, in my 
opinion, it would be an unwarranted hard- 
ship on the surety to attempt to enforce col- 
lection from him of the amount of said 



Digitized by 



Google 



142 



PITTSBURGH LEGAL JOURNAL. 



hmii9(^ 



bond. Cases may frequently arise in which 
proceedings should be instituted on bonds, 
such as the one in question, but under the 
peculiar facts and circumstances existing 
with reference to the situation now pre- 
sented, I am of the opinion that in this 
particular case no proceeding should be in- 
stituted. 

[Prom Paul A.. Kunkle, Esq., Harrisburg, Pa.] 

Liability of Innkeeper for Offensive 
Acts of Employes. 

The decision of the First Appellate Division 
of the New York Supreme Court in De Wolf 
V. Ford has excited much discussion in the 
newspapers. It appears that the decision 
turned largely on a question of pleading. 
The complaint was dismissed on the defen- 
dant's motion without taking any evidence, 
and, as Mr. Justice McLaughlin remarks, 
* 'whether or not the rulings were correct must 
be determined in the same way as if the 
defendant had demurred to .the complaint 
upon the ground that it did not state facts 
sufficient to constitute a cause of action." 
It was alleged that the defendant managed 
and controlled a hotel for the entertainment 
of guests for hire; **that on the fifth day of 
June, 1905, this plaintiff, in company with 
her daughter and her brother, one George 
Catlin, called at said hotel and applied for 
rooms, giving their true and proper names 
and stating their relationship of each to the 
other; that the plaintiff and her brother and 
daughter were thereupon received as guests 
of said hotel and this plaintiff assigned to a 
room therein accordingly; that thereafter, 
and about 1 o'clock in the morning of the 
next day, while plaintiff was occupying the 
room 80 assigned to her, one of the servants, 
employes, and agents of the defendants, 
while in his regular employment at said 
hotel, forced his way into the said room of 
this plaintiff, without her consent and against 
her protest, while she was undressed and 
without clothing, except her night-dress, 
and addressed to her, and in the presence of 
her said brother and another person, vile 
and insulting language, and accused her of 
being a disreputable person, and addressed 
to her words imputing that she was guilty 
of improper and immoral conduct, and in- 



sulted her in many other ways . . . and, 
furthermore, ordered her to leave said hotel, 
and threatened to publish her name in the 
daily papers as a disreputable person." 

Mr. Justice McLaughlin thinks that this 
complaint statea a cause of action, and 
certainly, if the allegation — one of the ser- 
vants, etc, for the defendant, ** while in his 
regular employment at said hotel, forced his 
way,'* etc. — is sufficient to raise the issue 
whether the employe was acting within the 
scope of his authority, the Ci\se presents a 
very different question from that passed on 
in the able opinion of Judge Sanborn, writing 
for the majority of the United States Circuit 
Court of Appeals, Eighth Circuit, in Clancy 
V. Barker, 137 Fed. R. 161, which opinion 
is referred to apparently with approvalin 
the present opinion of the majority of the 
Appellate Division. In the Clancy case it 
appeared that a boy about six years of age, 
a guest of the defendants at their hotel, 
wandered out of the room assigned to him 
and into a room in which a bellboy or porter 
of the defendants was engaged in j»lajinga 
harmonica for his own amusement, and the 
latter accidentally or willfully shot the former 
with a pistol. It was held that the bellboy 
was not acting within the course or within 
the apparent or actual scope of his enaploy- 
ment at the time of the shooting, and the 
innkeepers were not liable for the injury so 
inflicted. This decision turned entirely 
upon the fact that the servant, who was 
temporarily off duty and engaged in amusing 
himself, was not acting within the scope of 
his authority. In the De Wolf case the 
facts alleged would seem to suggest that the 
servant might have been charged with the 
duty of excluding and expelling imm(Mral 
and objectionable persons from the defend- 
ant's hotel, and therefore that the act was 
within the general scope of employment 

Judge Sanborn's opinion may be eona- 
mended as an instructive discussion of the 
subject of the responsibility of innkeepers 
for acts of their servants. He shows sub- 
stantial reasons for distinction between the 
liability of innkeepers and that of common 
carriers. 

**The carrier takes and the passenger sur- 
renders to him the control and dominion of 
his person, and the chief, nay, practically 
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the only, occupation of the parties is the 
performance of the contract of carriage. . . . 
The carrier regulates the movements of the 
passengers, assigns him his seat or berth and 
determines where, how and when he shall 
ride, eat and sloep, while the passenger sub- 
mits to the rules, regulations and direction 
of the carrier, and is transported in the 
manner the latter directs. . . . The logi- 
cal and necessary result of this relation of 
the parties is that every servant of the car- 
rier who is employed in assisting to trans- 
port the passenger safely, every conductor, 
brakeman and porter who is employed to 
assist in the transportation, is constantly 
acting within the scope and course of his 
employment while he is upon the train or 
boat, because he is one of those selected by 
his master and placed in charge of the per- 
son of the passenger to safely transport him 
to his destination. Any negligent or wilful 
act of such a servant which inflicts injury 
upon the passenger is necessarily a breach 
of the master's contract of safe carriage, and 
for it the latter must respond. But the con- 
tract of the innkeeper with his guest and 
their relations to each other are not of this 
character. The innkeeper does not take, 
nor does the guest surrender, the control or 
dominion of the latter's person. The per- 
formance of the contract of entertainment is 
not the chief occupation of the parties, but 
it is subordinate to the ordinary business or 
pleasure of the guest. The innkeeper assigns 
a room to his guest, but neither he nor his 
servants direct him when or how he shall 
occupy it; but they leave him free to use or 
fail to use it, and all the other means of en- 
tertainment proffered, when and as he 
chooses, and to retain the uncontrolled 
dominion of his person and of his move- 
ments. The agreement is not that the guest 
shall surrender the control of his person and 
action to the servants of the innkeeper in 
order that he may be protected from injury 
and entertained. It is that the guest may 
retain the direction of Lis own action, that 
he may enjoy the entertainment offered, and 
that the innkeeper will exercise ordinary 
care to provide for his comfort and safety.'* 
The learned judge also remarks: 
* 'Moreover, the authorities in the cases in- 
volving the liability of common carriers, of 



owners of palace cars, of steamboats and of 
theatres, upon which counsel for the plaintiff 
seems to rely, when carefully examined, are 
found to be cases in which the servants were 
acting within the course or scope of their 
employment, and they do not rest upon the 
proposition that the defendants in those 
cases were liable for the wiUf ul or negligent 
acts of their employes beyond that scope." 

It would be unjust as well as unnecessary 
for general protection to hold an innkeeper 
liable if a guest go into a part of the build- 
ing whither he has not been invited, either 
expressly or impliedly, and be there in- 
sulted or injured by an employe who is off 
duty. This, however, is an entirely different 
proposition from saying that an innkeeper 
may not properly be chargeable for acts of 
insult or injury committed by a servant as 
incidental to the discarge of regular duties. 

In Gillespie v. Brooklyn Heights R. R. 
178 N. Y. 347, it was held (syllabus): 

**A common carrier is liable to damages 
to a passenger for an injury to his feelings 
caused by the insulting language of its em- 
ploye, upon the ground of a breach of its 
contract which obligates it not only to trans- 
port the passenger, but to accord to him 
respectful and courteous treatment and to 
protect him from insult from strangers and 
its own employes. Among the elements of 
damages in such a case and which may be 
considered in determining their amount are 
the humiliation and injury to his feelings 
suffered by him, not, however, including 
any injury to his character resulting there- 
from, and he is entitled to recover compen- 
fcatory damages only, not including punitive 
or exemplary damages." 

In Davis v. Tacoma Ry. & Power Co., 77 
Pac. 209, it was held by the Supreme Court 
of Washington that although a person 
operating a place of public resort may have 
the right to exclude persons whose conduct, 
dress or demeanor proclaim them to be 
members of a disreputable class, that fact 
does not exempt from liability for a mistake 
made in the effort to exercise that right, and 
that in an action for the wrongful exclusion 
of a person from such a resort, mental suf- 
fering is a proper element in the estimation 
of damages. This latter case is quite sub- 
stantially similar to that presented in De 
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Wolf V. Ford. It is true that the defendant 
in the Washington case was a common car- 
rier, being a street railway company thai 
had acquired and was operating a park or 
place of resort in connection with its railway, 
and the wrongful action complained of 
occurred in said park. If, however, the act 
of the servant of. an innkeeper performed 
within the scope of his authority may be 
legally classable with that of the servant of 
a common carrier, the Washington case, 
which has often been cited with approval, 
bears instructively upon the New York case 
under consideration. 

It is desirable that the questions raised 
by the decision in De Wolf v. Ford be taken 
to the Court of Appeals, as trial courts and 
even intermediate appellate tribunals are 
loath to make serious innovations upon the 
common law. We gravely doubt whether 
the court of last resort will hold that no 
contract for decent treatment and protection 
from insult or injury on the part of em- 
ployes may be implied from the relation of 
innkeeper and guest. The decision in the 
Gillespie case (supra) reversed that of the 
Appellate Division and quite materially ex- 
tended the protection of passengers against 
misconduct of employes. It is not improb- 
able that the Court of Appeals will similarly 
harmonize the common law with existing 
popular sentiment on the subject of the 
liability of innkeepers. It is questionable 
whether the Court of Appeals would now 
sanction the invasion by an innkeeper, or 
his servant acting within the general scope 
of duty, of the privacy of woman's bedroom. 
If such an extreme measure be necessary for 
the preservation of decency, good morals 
and the reputation of a hotel, at least there 
should be charged upon the innkeeper lia- 
bility in damages in case of mistake. — New 
York Laiv Jounial. 



Making the procurement of a license pre- 
requisite to engaging in the plumbing busi- 
ness is held, in Douglas v. People ex rel. 
Ruddy (111.) 8 L.R.A.(N.S.) 1116, to be 
within the police power, and not to violate 
the constitutional provisions against the 
deprivation of liberty or property without 
due process of law. 



Under a trust to ascertain and divide the 
net income of an estate at yearly intervals, 
the estate of one dying before a division 
period is held, in Green v. Bissell (Conn.) 
8 L.R.A.(N.S.) 1011, not to be entiUedto 
an allotment when the period arrives. 



The power of the legislature to provide fur 
substituted service of process by publication 
and mail upon a resident of the state, in an 
action for tort, who cannot be personally 
served in the county where the suit is 
brought, is sustained in Nelson v. Chicago, 
B. & Q. R. Co. (111.) 8 L.R.A.(N.S.) 1186. 



A statute imposing an inheritance tax on 
successions for the support of public schoolB, 
in compliance with the constitutional direc- 
tion, is held, in Succession of Levy (La.) 8 
L.R.A.(N.S.) 1180, not to be objectionable 
as retroactive legislation devesting vested 
rights, as to successions opened, but not 
settled, at the time the law took effect. 



The proceeds of an insurance policy issued 
by a New York company to a resident of 
New Jersey, in which latter state the com- 
pany has an agent on whom process may be 
served, is by the New York Court of Appeals 
in Re Gordon's Estate, 79 Northeastern 
Reporter, 722, held not subject to the New 
York transfer tax, principally on the ground 
that the proceeds of the policy could be col- 
lected by suit in New Jersey without invok- 
ing the aid of the New York courts. 



Where, in an action brought by a creditor 
in a state court to establish the validity of a 
mortgage upon a bankrupt's stock in trade, 
final judgment that it constitutes an invalid 
preference under the bankruptcy act is ren- 
dered in favor of the trustee after the expira- 
tion of the year subsequent to the bank- 
rupt's adjudication, it has been held. In re 
Noel, 18 Am. B. R. 10, that the claim of 
the creditor is * liquidated by litigation" 
within the meaning of section 57n of the 
bankruptcy act, and he is entitled to prove 
the same as an unsecured debt, at any time 
within 60 days of the rendition of the judg- 
ment in the state court action. 
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ALLEGHENY COUNTY. 

In re Estate of ADOLPH LORCH, 
Deceased. 

Tax sale— ' Practice — Service of sci. fa. — Pro- 
ceedings under act of February 24j 187 1, P. 
L. 126 — Purchaser unthoiU notice of trust. 



The city of Pittsburgh assessed taxes accuring after 
the death of L., who was then the registered 
owner of the lot, in his name. Sci. fa. issued 
returned "premises posted nihil as to defend- 
ant.*' Alias sci. fa. issued returned "served by 
leaving a tme and attested copy of this writ at 
the residence of L. with adult member of ike 
family." Judgment taken by default. Lev. fa. 
issued. Sale made to V., who had been L.'s 
widow, but was then remarried. 

Held (1) That under the act of February 24, 1871, 
P. L. 126, the taxes were properly assessed and 
sci. fa. issued against L. 

(2) That the return to the alias sci. fa. showed a 
good service. 

(3) That the lev. fa. properly issued without sci. 
fa. to L.'s personal representatives, distinguish- 
ing Cadmus V. Jackson, 52 Pa. 106. 

(4) That a purchaser on foreclosure of mortgage 
given by V. and her husband took good title to 
the lot. 

No. 1 June Term, 1907. Sur exceptions 
to decree for partition. 

. Opinion bv Over, J. Filed November 
14, 1907. 

The admitted facts in this case are these: 
Adolph Lorch died intestate September 9, 
1890, leaving to survive him a widow, 
Annie, and four children. He owned at the 
date of bis death the lot described in the 
petition for partition, located in the Six- 
teenth ward of the city of Pittsburgh, and it 
was then registered in his name as owner in 
the city engineer's oflSce, and continued to 
be so registered until after the sheriff's sale 



of the lot hereafter referred to. The city 
taxes of 1892 were levied on the lot in his 
name, and having become delinquent a lien 
was filed therefor and a scire facias issued 
against Adolph Lorch returnable to the first 
Monday of February, 1894, upon which the 
sheriff returned ^'premises posted nihil as to 
defendant.'* An alias scire facias was then 
issued against the same defendant to the 
first Monday of July, 1894, and returned 
**Served June 12, 1894, by leaving a true 
and attested copy of this writ at the resi- 
dence ol Adolph Lorch with adult member 
of the family." Judgment was taken by 
default, lev. fa. issued, and June 7, 1895, 
the lot was sold by the sheriff for $350 to 
Annie Voll, the widow of Adolph Lorch, 
who had remarried, and who was also ad- 
ministratrix of his estate, and deed was 
delivered to her. She and her husband 
subsequently executed a mortgage to the 
Penn Loan Association, the respondent, 
which was foreclosed and the lot purchased 
by it. 

The Penn Loan Association in its answer 
to the petition for partition filed in this case 
averred that the title to the lot was in it; 
but it was held by the court that it only had 
title to the widow's interest, and a decree 
for partition was made to which exceptions 
have been filed, and the cause is now heard 
upon these exceptions. 

Although the taxes for which the lien was 
filed were assessed after the death of Adolph 
Lorch, under the act of February 24, 1871, 
P. L. 126, the lien was properly filed in his 
name. It is entitled **An act providing for 
the registry of lots in the city of Pittsburgh," 
and the fourth section provides that **It 
shall be the duty of all owners of houses 
and lots or tracts of ground to furnish forth- 
with descriptions of their property to the 
engineer to aid him in making up his book 
of plans, and whensoever such description 
shall have been furnished and the certificate 
of the engineer or his assistant shall be re^ 
ceived, no property so returned shall be 
subject to sale for taxes or other municipal 
claims thereafter to accrue as a lien of record 
thereon except in the name of the owner as 
returned, and after recovery by suit and 
service of the writ on him as in case of a 
summons, scire facias or other appropriate 
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writ;*' and the eighth section, that **If 
neither the seller or buyer, devisee or heir, 
or other party, who has acquired a title to 
houses or lands in the said city, nor the 
officers above named, shall have furnished 
the description of the property sold as afore- 
said, both he who may have parted with 
and he who acquired title shall be liable for 
the taxes and assessments thereafter assessed 
thereon . . . and if the lands or houses 
sold be afterward j^old for taxes or assess- 
ments thereafter accruing as a lien of record 
before said duty shall have been performed 
with (in) the name of the former owner the 
purchaser shall acquire title of said owner 
and all claiming under him.*' 

The purpose of the act evidently was to 
give the city authorities correct information 
as to the owners of lots so that taxes could 
be levied and assessments made in their 
names, and as it appears from the registry 
of deeds in the city engineer's oflBce when 
the taxes were assessed and the lien filed in 
this case that Adolph Lorch was the owner, 
the city had the right to rely on this infor- 
mation, especially as under the eighth sec- 
tion it was the duty of the widow and chil- 
dren to have their names registered as the 
owners of the property. 

The next question is whether the scire 
facias issued on the lien was properly served. 
The fourth section provides that **the writ 
shall be served upon the registered owner as 
in the case of a summons, scire facias or 
other appropriate writ,'' and the eighth, 
that **the purchaser at the tax sale shall not 
acquire the title of such persons who shall 
have performed said duty (i. e. registering 
the names of the owners), or of his heirs or 
assigns, unless the sale shall have been made 
in the nrame of such owner, after service of 
process upon him, as in the case of suit by 
summons, scire facias or other appropriate 
writ." The first writ was returned **premi- 
ses posted nihil as to defendant," and had 
ihe same return been made on the second 
writ the service would have been good: 
Ferguson v. Qidnn, 123 Pa. 337-346; but it 
was returned * 'served June 12, 1894, by 
leaving a true and attested copy of this writ 
at the residence of Adolph Lorch with an 
adult member of his family." This was a 
good service under the 2nd and 39th sections 



of the act of June 13, 1836, is conclusive 
and cannot be contradicted : Park Bros. & 
Company v. Oil City B, W., 204 Pa. 463. 
The service being good the judgment was 
good, even if voidable; but it is contended 
that as Lorch was dead, the execution was 
void because no sci. fa. had issued against 
the personal representatives: Cadmm v. 
Jacksonj 52 Pa. 106. In Taylor v. Young^ 
71 Pa. 81, Thompson, Chief Justice, said: 
'*I shall not discuss the point whether it 
(the tax sale in Cadmus v. Jackson) ought 
to have been declared void or voidable.*' 
The facts of the case at bar, however, differ 
from those in Cadmus v. Jackson, supra, as 
there was no law there as here requiring 
owners to register their names and the sale 
to be made in the name of the registered 
owners. Here the city had no notice of the 
death of the owner; but on the contrary the 
information from the return of the sheriff was 
that he was living, and surely there was no 
duty devolving on it, nor on the respondent, 
to inquire as to whether the return was true 
or false. The execution being good, the 
sale then vested the title of the lot in the 
purchaser. But if she were still the owner 
of the lot, as she was the widow ^.nd ad- 
ministratrix of the decedent, it may be she 
would hold the same in trust for herself and 
children in the proportions they would take 
under the intestate laws. She, however, 
had remarried, taken the name of her hus- 
band and took title in the name of Annie 
Voll. There was nothing to put the re- 
spondent on inquiry as to the facts of the 
case, and as it is a bona fide purchaser for 
value, it holds the title free of any trust 
The proceeding is in rem: Mliite v, VaJlen- 
tine^ 96 Pa. 186, and is analogous to a sci. 
fa. on a mortgage, and it is well settled that 
a sale of land upon a judgment recovered 
upon a mortgage confers good title upon the 
purchaser, although the defendant was dead 
when the first writ of scire facias issued and 
the sheriff returned that there was no terre 
tenant: Duff v. Wynkoop, 74 Pa. 800-305. 
The lot was registered in the name of Adolph 
Lorch; the taxes were assessed and lien filed 
in his name; the scire facias was properly 
served, judgment taken and levari facias 
issued, and sale made in the name of the 
registered owner; all the requirements of 
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the act of 1871 complied with. Surely, 
then, the purchaser acquired as provided in 
the eighth section of the act, the **title of 
said owner and all claiming under him." 

The exceptions to the decree must there- 
be sustained and the petition dismissed. 

For petitioners, Herman F. Ruoff. 

For Anna Vol!. J, M. Hunter, 

For Penn Loan Association, A, M, Thomp- 
son, 



©critrt of e^axnxnau ^Uas ^o» 2^ 

ALLEGHENY COUNTY. 

GUARANTEE LOAN & INVEST- 
MENT ASSO. V. KOTCHEY et ux. 

Mortgagees — Eq^dties of — Satisfaction of first 
mortgage — Mistake — Revocation of satisfac- 
tion. 

Where a third mortgage is placed without the 
knowledge of an intervening second mortgage, 
and part of the consideration of the third mort- 
gage is the satisfaction of the first, a petition 
praying for the revocation of the satisfaction of 
the first mortgage and assignment of it to the 
owner of the third mortgage, will be granted 
upon discovery of the second mortage and where 
it appears that no money was advanced on the 
second mortgage nor any interest paid thereon. 

In such a case a sale of the property on the first 
mortgage, after the revocation of the 8atisfacti'»n 
and its assignment, divests the property of the 
lien of the second mortgage. 

No. 485 October Term, 1907. Case 
stated. 

Opinion by Frazer, P. J. Filed Septem- 
ber 23, 1907. 

In substance, the facts agreed upon in the 
case stated are as follows: Edward Hend- 
ricks, being tbe owner of lot No. 16 in Burns 
plan, recorded in Plan Book Vol. 8, page 
220, mortgaged the same on July 27, 1892, 
to the Order of Solon to secure the payment 
of an indebtedness of $500. On August 6, 
1896, Hendricks placed a second mortgage 
upon the property in favor of Charles E. 
Cornelius to secure the sum of $2,500. On 
April 3, 1907, Hendricks conveyed the 
property to Lis wife, Catherine Hendricks, 
and thereupon joined with her in executing 
a mortgage to plaintiff to secure an indebt- 
edness of $1,000. At the time of executing 



and recording last mentioned mortgage 
plaintiff paid to the Order of Solon the 
amount of its mortgage debt and interest for 
the purpose of making plaintiff's mortgage 
a first lien, and thereupon that mortgage 
was satisfied. Subsequently, upon failure 
of Hendricks and wife to pay interest to 
plaintiff, its mortgage was foreclosed and the 
property sold by the sheriff, plaintiff becom- 
ing the purchaser. After acquiring title to 
the property plaintiff entered into an agree- 
ment with defendants whereby the property 
was sold to defendants for the sum of $1,500, 
payable $150 cash and the balance in 
monthly installments of $15, with interest, 
which consideration defendants have paid 
with the exception of $45 with interest from 
April 13, 1907, on $90, which sum is due 
and unpaid. Subsequent to the agreement 
and sale of the property to defendants, 
plaintiff for the first tinle learned of the ex- 
istence of the mortgage in favor of Charles 
E. Cornelius. Upon learning of that mort- 
gage plaintiff presented its petition to this 
court asking that the satisfaction of the 
Order of Solon mortgage bo cancelled and 
that the same be assigned to plaintiff. Upon 
that petition a rule to show cause was 
granted upon all parties, including Catherine 
S. Cornelius, executrix of the . estate of 
Charles E. Cornelius, to which petition 
answers were filed by the receiver of the 
Order of Solon and Mrs. Cornelius. The 
receiver made no objection to the order being 
made as prayed for. In the answer of Mrs. 
Cornelius it appeared that there was no 
record upon the books of Mr. Cornelius of 
the Hendricks mortgage or any entry tend- 
ing to show that any money had been ad- 
vanced by Mr. Cornelius during his lifetime 
upon the mortgage, or that interest had baen 
paid thereon. The answer further sets forth 
that she was not aware of the existence of 
the mortgage until the same was called to 
her attention by those proceedings. It also 
appeared that search had been made for 
Hendricks and his wife, but that they could 
not be found. After consideration of the 
matter, an order was made by this court 
directing that the satisfaction of the mortgage 
of Hendricks to the Order of Solon be 
stricken from the record and that the mort- 
gage be marked assigned to plaintiff. After 
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that order had been made plaintiff issued a 
sci. fa. upon the mortgage and at the sheriff's 
sale became the purchaser of the property. 

The sole question here is whether or 
not the sale upon the mortgage of the Order 
of Solon divested the mortgage standing in 
favor of Charles E. Cornelius. If that mort- 
gage was divested, judgment is to be entered 
in favor of the plaintiff for the sum of $45 
with interest from April 13, 1907, on $90. 
If the mortgage was not divested by that 
sale, then judgment to be entered for de- 
fendants. It seems to us the Cornelius 
mortgage was divested by the sale. This 
court's right to siirke off the satisfaction of 
a mortgage when the same was had either 
from fraud or mistake, is clear. 

In this case, from an examination of the 
petition and answer upon which the satis- 
faction was stricken off and the assignment 
directed, it appears that the satisfaction was 
an error, that the payment of the Order of 
Solon mortgage was made solely for the pur- 
pose of making the mortgage to plaintiff a 
first lien upon the premises described. As 
no money was advanced upon the Cornelius 
mortgage and no wrong was done any party 
by striking off the satisfaction of the Solon 
mortgage, it seems to us plaintiff by virtue 
of the sheriff's sale took the property dis- 
charged from the lien of the Cornelius 
mortgage. 

In view of this conclusion, we are of 
opinion that judgment should be entered in 
favor of plaintiff, and it is ordered that 
judgment be now entered in favor of plain- 
tiff and against the defendant for the sum of 
$47.25, together with costs of suit, 
. For plaintiff, Wliite, Childs ct Scott. 

For defendant, Henry Myeis. 



(Common Pleas No. 2, Allegheny Co.) 
SHICKLER V. DIES. 

Ajyartments — Act of March 30^ 1903 — Interpre- 
tation of. 

The eleventh section of the act of March 30, 1903, 
P. L. 113, relating to the construction of tene- 
ment and apartment houses, requires a separate 
water-closet for each suite of rooms or apartment, 
intended for the use of those rooms exclusively, 
which is not connected with any other apart- 



ment. It does not require an independent hall- 
way leading to each water-cloeet, affording a 
separate entrance to the closet from each room 
of the apartment. 

No. 457 October Term, 1907. Sur de- 
murrer ^o answer to writ of mandamus. 

Opinion by Frazer, P. J. Filed Septem- 
ber 19, 1907. 

Plain tiff* s petition alleges, inter alia, that 
he is the owner of certain lots of ground 
situate in the Fourteen ward of the city of 
Pittsburgh, and that he is desirous of erect- 
ing upon the property two three-story brick 
apartment houses containing together forty- 
eight rooms; that he had plans prepared for 
the same, and in compliance with the act of 
June 7, 1895, presented the same to the 
superintendent of the bureau of building 
inspection for approval, and on August 1, 
1907, received from John P.' Brennan, as- 
sistant superintendent of the bureau, notice 
in writing refusing to approve the same be- 
cause, as alleged, ^Hhe plans submitted do 
not conform to laws on tenement houses." 
The answer of defendant admits the allega- 
tions set out in the petition and further sets 
forth that an approval of the plan was with- 
held because it failed to provide for an in- 
dependent hallway leading from the main 
hallway to each water-closet in each separate 
apartment. 

The eleventh section of the act of March 
30, 1903, P. L. 113, provides as follows: 

**In every such tenement house, when- 
ever a connection with a public sewer is in 
any way possible (and of this possibility the 
bureau of health of said cities shall be the 
sole judge) there shall be one water-closet 
for every tenement or suite of rooms, which 
has its own independent hallway, so sepa- 
rated that its rooms do not open into or 
connect with any other rooms; there shall 
be at least one water-closet for every three 
rooms .... every water-closet shall 
be separated from every other water-closet, 
and shall have an entrance entirely inde- 
pendent of the entrance to every other 
water-closet,*' etc. 

The plan attached to the petition shows 
twelve separate apartments of four roonii 
each and a bathroom, the latter in each case 
containing a water-closet. The language of 
the act is **there shall be at least one water- 
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closet for every tenement or suite of rooms 
which has its own independent hallways, so 
separated that its rooms do not open into or 
connect with any other rooms.'* This, we 
take it^ refers to a suite of rooms which has 
its own independent hallway so separated 
that its rooms do not open into or connect 
with any other rooms, and does not refer to 
bathrooms containing a water-closet — in 
other words, the statute does not require an 
independent hallway leading to each water- 
closet, affording a separate entrance to the 
closet from each room of the apartment as 
claimed by the building inspector. What 
is required is a separate water-closet for each 
suite of rooms, intended for the use of those 
rooms exclusively, and not connected with 
any other apartment. This, it seems to us, 
the plan provides for, except possibly a door 
connecting the halls leading to the bath- 
rooms connected with the rear apartments. 
This objection, however, petitioner has 
agreed to correct. With the understanding 
that a partition wall is substituted for the 
door referred to, the demurrer is sustained 
and a mandamus ordered to be issued as 
prayed for. 

For plaintiff. Hall ct Meicall 

For defendant, W. B, Rodgers and L, S, 
Levtn. 
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HARRISBURG, 



EMPLOYMENT OF MINORS. 



Child labor — EmjAoyment affidavits — Acts of 
May 29, 1901, and May 2, 1905. 

The act of May 29, 1901, P. L. 322, as modified by 
the provisions of the act of May 2, 1905, P. L. 
352, which have not been declared unconstitu- 
tional, regulates the employment of child labor; 
and employment affidavits must conform to the 
requirements of these acts. 

Request of Chief Factory Inspector De- 
laney for opinion. 

Opinion by Cunningham, Assistant 
Deputy Attorney-General. Filed July 30, 
1907. 

I am in receipt of your letter of June 24th, 
enclosing two forms; first, form of **Em- 
ployment Certificate*' designated as **Form 



6, original,'' prepared in accordance irith 

the provisions of the act of May 2, 1005^ P, 
L. 352; second, form of **EmploynieDt Affi* 
davit," designated as **New Form 6,*' pre- 
pared by your department to meet the situa- 
tion existing subsequent to the deesKions of 
the Superior Court of Pennsylvania in the 
case of Collett v. ScqU, 30 Super, Ct- 430, 
and of the court of quarter sessions of Flula- 
delphia county, in the cnye of Comnwnwmlth 
V. Hoojies, 15 D. R. 894, 

You state in your communication that by 
reason of these decisions you have aban- 
doned the use of the form first above referred 
to, viz: **Form 6, original," and have 
adopted the use of the second form referred 
to, viz: **New Form 6/' You ask to be 
advised by this department aa to whether 
said **New Form 6" meets the. requirements 
of law, the enforcement of which i;^ one of 
the duties of your depnrtnient. 

The blank submitled fur consideration 
and designated as *'Ncw Form 6^^ is as fol- 
lows: 

**New Form 6. 

It is unlawful to issue the following for a 
child under fourteen years of age, 

Pennstlvaxia, 

EMPLOYMENT AFFIDAVIT 

for 



Personally appeared before me,...*.,*.MM»i .i< 

of No Btreet,., 

who being duly 

sworn, Hvvears^ 
affirmed, allirms 

tbat .-*he is the..,.,* 

of , who is..... yearn of age 

and was born on tjie day of.......... 

in the year 189..., in ,.... „,* 

Sworn or affirmed and ssubroril>ed before me tMa 
day of ...., .....,,, 190,.. 



N. B. — Properly executed by a person 
authorized to administer oatlis, the above is 
a legal warrant for tbe employment of the 
child named therein in auv ei3tablisbmeat in 
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the State of Pennsylvania, as per act of 
assembly approved May 29, 1901, as changed 
by the act of May 2,' 1905, which reads: 
"It shall be unlawful to employ any child 
between the ages of fourteen and sixteen 
years without there is first provided and 
placed on file an affidavit made by the 
parent or guardian stating the age, date and 
place of birth of said child. If said child 
have no parent or guardian, then such affi- 
davit shall be made by the child, which 
affidavit shall be kept on file by the em- 
ployer, and shall be returned to the child 
when employment ceases/' 

Sections 5 and 6 of the act of May 2, 
1905, authorizing public school teachers to 
issue employment certificates are not in 
force, the court having declared them to be 
unconstitutional. 

J. C. Delaney, 

Chief Factory Inspector, Harrisburg, Pa. 
June, 1907. 

*Era8e **sworn*' and **s wears" if the 
affiant affirms, and vice versa. 



A proper reply to your inquiry requires a 
somewhat detailed investigation of the pro- 
visions of the law relative to the employ- 
ment of children in so far as that subject is 
concerned with, or related to, the duties 
imposed upon you as chief factory inspector 
of the commonwealth. 

By the act of assembly of May 29, 1901, 
]P. L. 322, an act passed for the purpose, 
inter alia, of regulating the employment of 
children, it is enacted in the second section 
thereof that **No child under thirteen years 
of age shall be employed in any factory, 
manufacturing or mercantile industry, 
laundry, workshop, renovating works, or 
printing office within this state.'' Section 
three of this act provides, in substance, that 
it shall be unlawful for any such establish- 
ment to hire or employ any child between 
the age of thirteen and sixteen years, unless 
there is first provided and placed on file an 
affidavit stating the age, date and place of 
birth of said child* By section four of said 
act, it is provided that 

**All persons authorized to administer 
oaths must examine all children as to their 
ability to read and write the English lan- 
guage. After a eareful examination, if a 



child is found unable to read and write the 
English language, or has not attended school 
as required by law, or is under thirteen 
years of age, it will be unlawful to issue a 
certificate; and in no case shall the ofiScer 
who executes certificates charge more than 
twenty-five cents for administering the oath 
and issuing the certificate." 

This act of 1901 was followed by the act 
of May 2, 1905, P. L. 352. The act of 1905 
is also an act regulating, inter alia, the em- 
ployment of children in all kinds of indus- 
trial establishments. By the first section of 
the act, the term ^'establishment" is defined 
to mean any place within this common- 
wealth other than where domestic, coal 
mining, or farm labor is employed, where 
men, women or children are engaged and 
paid a salary or wages by any person, firm 
or corporation; and where such men, women 
or children are employes in the general ac- 
ceptance of the term. 

Section 2 of the act of 1905 provides that 
**No child under fourteen years of age shall 
be employed in any establishment." By 
section 5 of the act of 1905 it is made unlaw- 
ful for the superintendent, lessee, or other 
person in charge of any establishment, to 
employ any child between the ages of four- 
teen and sixteen years, unless there is first 
provided and placed on file in the office of 
the establishment an employment certificate 
in the form provided by the chief factory 
inspector, which certificate shall be uniform 
throughout the state. This certificate, under 
the terms of said section, may be issued by 
the factory inspector, or certain school super- 
intendents and principals. By section 6 of 
the said act of 1905 it is prescribed that the 
said employment certificate shall state the 
name, age, date and place of birth, and de- 
scription (including color of eyes, hair and 
complexion) of said child; its residence and 
the residence of its parents, guardian or cus- 
todian; the ability of said child to read and 
write simple sentences in the English lan- 
guage, and that it has complied with the 
educational laws of the commonwealth and 
is physically able to perform the work to be 
required of it. It is provided in section 6 
that before any certificate of employment is 
issued the person authorized to issue the 
same shall first demand and obtain certain 
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specified evidence of the age, date and place 
of birth of the child, corroborated by tran- 
scripts of certain records. Where such tran- 
scripts of certain records prescribed by said 
section cannot be obtained, it is provided 
that there may be substituted therefor a 
statement signed by the principal teacher of 
the last school which the child attended, 
certifying that the child has received instruc- 
tion in reading, spelling, writing, English 
grammar and geography, is familiar with 
the fundamental operations of arithmetic, 
and has completed the course of study in 
the common schools prescribed for the first 
five years or a course of study in other 
schools equivalent thereto. 

By the twenty-fifth section of this act the 
chief factory inspector is required to prepare 
the form of the employment certificate, 
blanks, orders, notices, etc. , required by the 
act. This act is commonly known as the 
•*Child Labor Act," and on the same day 
upon which it was approved there was also 
approved an act commonly known as the 
"Anthracite Coal Act.'* By the anthracite 
coal act the employment of children in or 
about any anthracite coal mine or colliery is 
regulated, and by sections 5 and 6 of this 
act somewhat similar provisions are enacted 
relative to the employment certificates of 
children seeking employment in or about 
such mines or collieries. 

As I understand the situation, the forms 
for the employment certificates required by 
the child labor act were prepared by you 
and used until the decision of the Superior 
Court in the case of Collett vs. Scott, 30 
Super. Ct. 480. By that decision, handed 
down March 12, 1906, it was held that the 
fifth and sixth sections of the anthracite coal 
act violated the provisions of the fourteenth 
amendment of the federal constitution in 
that the said act made **a discrimination be- 
tween minors of the same sex and age, the 
same mental and physical ability, the same 
experience in this avocation, and the same 
educational qualifications, premitting mem- 
bers of one class to obtain employment 
certificates, without which no minor can be 
employed at all, upon much easier terms 
than are required by members of the other 
class.*' I also find that on April 11, 1906, 
you were advised by Hon. Hampton L. 



Carson, then attorney general, that, in his 
opinion, sections 5 and 6 of the said child 
labor act were also unconstitutional upon 
the ground that they made a like discrimi- 
nation between the minors affected thereby. 

You state in your said communication 
that subsequent to this opinion you discon- 
tinued the use of the forms of employment 
certificates prepared and issued under the 
provisions of the said child labor act, and 
prepared the form of employment aflSdavit 
now under consideration. In the case of 
Commonwealth vs. Hoopes, 15 D. R. 849, 
Judge Staake pointed out the distinction 
made by the fifth and sixth sections of the 
child labor act between minors of the same 
sex and age, and held that sections 5 and 6 
of said child labor act are in conflict with 
the first section of the fourteenth amendment 
of the Federal constitution, and must, there- 
fore, be declared unconstitutional. 

No legislation was enacted at the legislative 
session of 1907 affecting the power or duties 
of your department with reference to the 
employment of children, but certain amend- 
ments were enacted, by two acts approved 
May 29, 1907, P. L. 314 and 321 respectively, 
to the compulsory school attendance law, 
making it unlawful for any person, firm or 
corporation to employ any child not in atten- 
dance at school as provided for by the 
compulsory school attendance law, providing 
for certain certificates, and imposing certain 
duties, and conferring certain powers on 
attendance officers in connection with this 
matter. By the amendment to the first 
section of the compulsory school attendance 
law, it is provided that the act shall not 
apply to any child between the ages of 
fourteen and sixteen who can read and write 
the English language intelligently and is 
regularly engaged in any useful employment 
or service. It seems unnecessary, however, 
to investigate the provisions of the compul- 
sory school attendance law with reference to 
the employment of children, as your depart- 
ment does not appear to be charged with 
any duty under the amendments in question. 
Confining ourselves, therefore, to the specific 
inquiry as to the proper form of the 
blanks to be issued by your department, it 
becomes necessary to consider the effect of 
the decisions above referred to with relation 
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to the unconstitutionality of sections 5 and 6 
of the child labor act of 1906. The Aot of 
1906 is inconsistent in many of its provisions 
with the original Act of 1901, and, therefore, 
to that extent repealed the said Act of 1901. 
The Act of 1905 raised the age limit, under 
which children cannot be employed, froih 
thirteen to fourteen yeai*s, and provided for 
the issuing of employment certificates in 
lieu of the employment affidavit provided 
for in the Act of 1901. The sections pro- 
viding for the issuing of employment certifi- 
cates have been declared unconstitutional, 
but an act is not necessarily void in toto 
because portions of it are invalid or uncon- 
stitutional; for where a section is in purpose 
and effect a distinct enactment, it may be 
eliminated altogether without affecting the 
other sections. The rule is **that where the 
provisions are so interdependent that one 
may not operate without the other, or so 
related in substance and object that it is 
impossible to suppose that the legislature 
would have passed the one without the other, 
the whole must fall; but if, when the uncon- 
stitutional portion is stricken out, that which 
remains is complete in itself and capable of 
being executed in accordance with the appar- 
ent legislative intent, it must be sustained.** 
Am. <fc Eng. Encij. of Laii\ Vol. 26, page 
570. 

In the decision of the Superior Court in 
the case of CoUett v. Scott, supra, it is stated 
** that section 1 of the said anthracite coal 
act which makes it unlawful to employ any 
minor under sixteen years inside of any 
anthracite coal mine, or to employ any minor 
under fourteen years in any anthracite coal 
breaker or colliery, or around the outside 
workings of any anthracite coal mine, and 
section 2, which prescribes the remedy for 
violation of the provisions of section 1, are a 
valid and coucstitutional exercise of the police 
power and are enforceable notwithstanding 
the invalidity of the other provisions of the 
act relative to employment certificates.'* 

The only sections of the child labor act 
of 1906 which have been declared unconsti- 
tutional are sections 5 and 6 and as these 
sections can be stricken out without neces- 
sarily affecting the provisions of section 2, 
to the effect that no child under fourteen 
years of age shall be employed in any estab- 



lishment, it follows that fourteen years 
remains as the age limit under which no 
child can be employed in any establishment. 

An unconstitutional act, or section of 
an act, is in legal contemplation as in- 
operative as though it had never been 
passed, and we are, therefore, to regard 
the provisions of the law with reference to 
the issuing employment affidavits as they 
would exist if the unconstitutional fifth and 
sixth sections of the child labor act of 1905 
had never been passed. With the exception, 
therefore, of the increase in the age limit 
and the definition of the term ''establish- 
ment,'* as contained in the act of 1905, the 
act of 1901. in so far as its provisions are 
applicable to the question in hand, ia the 
law of the commonwealth and the form of 
employment affidavit submitted must be 
measured by this standard; in other words, 
the act of 1901 is now in force as modified 
by the constitutional provisions of the act of 
1905. 

In reply to your specific inquiry as to 
whether or not the form of employment 
affidavit, submitted with your communica- 
tion and hereinbefore set forth, is in com- 
pliance with the present requirements of law 
which your department is required to en- 
force, permit me to say that the body of the 
form is, in my opinion, in substantial com- 
pliance with these legal requirements; but 
I cannot approve the first line at the top of 
the form, nor the matter printed in the 
shape of a note at the bottom of the form. 
The words "it is unlawful to issue the fol- 
lowing for a child under fourteen years of 
age,'* printed at the top of the form, are 
correct so far as they go; but, in my opinion, 
there should be additional words printed on 
that part of the form. Section four of the 
act of 1901, which, since sections 5 and 6 of 
the act of 1905 have been declared uncon- 
stitutional, is in full force, except as to the 
age limit, must be read in connection with 
section 3 of the act of 1901. Section 3 pro- 
vides lor the placing of the employment 
affidavit on file, and section 4 provides in 
substance that all persons authorized to ad- 
minister oaths in the preparation of the em- 
ployment affidavits must examine all chil- 
dren as to their ability to read and write the 
English language. If, after a careful ex- 
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aminatioD, a child is found unable to read 
and write jthe English language or has not 
attended school as required by law, it is just 
as unlawful to issue the employment affida- 
vit or certificate as it would be to issue the 
same if the child were under fourteen years 
of age. 

I am, therefore, of the opinion that the 
following words should be printed at the top 
of the form: 

"It is unlawful to issue the following for a child 
under fourteen years of age, or for a child unable 
to read and write the English language; or who 
has not attended school as required by law."- 

I am also of the opinion that the printed 
matter at the bottom of the form should 
read as follows: 

"N. B. Properly executed by a person author- 
ized to administer oaths, after examination by such 
person as to the ability of the child to read and 
write the English language, the above is a legal 
warrant for the employment of the child named 
therein, in any establishment of the state of Penn- 
sylvania, in so far as such employment is regulated 
by the Acts of Assembly approved May 29, 1901, 
and May 2, 1905, which, together, contain substan- 
tially the following enactment: It shall be unlaw- 
ful for any establishment to hire or employ any 
child between the ages of fourteen and sixteen 
years without there is first provided and placed on 
file an affidavit made by the parent or guardian 
stating the age, date and place of birth of said 
child. If said child have no parent or guardian, 
then such affidavit shall be made by the child, 
which affidavit shall be kept on file by the em- 
ployer and shall be returned to the child when 
employment ceases. 

Sections 5 and 6 of the act of May 2, 1905, 
authorizing public school teachers and factory in- 
spectors to issue employment certificates, are not 
in force, the courts having declared them to be un- 
constitutional. In no case shall the officer who 
executes this certificate charge more than twenty- 
five cents for administering the oath and issuing 
the certificate." 

M the changes herein suggested are made 
in the **New Form 6," I am of the opinion 
that said blank form will then be in accord- 
ance with such provisions of the law as it is 
the duty of your department to enforce. 

[Datiphln County Reporter.] 



(Executive Department, Harrisburg.) 



PITTSBURG No. 8 COAL. 

Gtrporatiom — AppUcailon for charier — Protest 
— Similnriiy of named — Practice of dqmrt- 
ment of state — Amendment of name. 

Application was made by the "Pittsburg No. 8 
Coal Company" for a charter. , Protests were 
filed by the "Pittsburg Coal Company of Penn- 
sylvania," incorporated under the laws of Penn- 
sylvania, and by the "Pittsburg Coal Company," 
incorporated under the laws of New Jersey and 

- registered in Pennsylvania, on the ground of 
similarity of names. Held, that letters patent 
should not be issued, and suggested, that the 
name be amended to "Pittsburg No. 8 Vein Coal 
Co.." whereupon letters patent should be issued. 

Where the proper oflicer of the department having 
supervision of the granting of charters holds, 
that there is such a similarity between the name 
of the proposed corporation and the names of 
corpoi-ations already created under the laws of 
the commonwealth or duly registered for the 
purpose of doing business therein, as would lead 
to confusion and uncertainty in the matters in 
which the commonwealth is vitally interested 
and has a right to protect herself, a charter 
should not be granted by the governor. 

The state government is not so much concerned 
with financial results as to the existing and pro- 
posed corporations or the prpbable effect upon 
the business of the respective companies, as it is 
concerned with the question of' avoiding con- 
fusion in the records of its several departments, 
and in the prevention of uncertainty in the im- 
position and collection of state taxes and the 
service of judicial process. These considerations 
make the practice uniform. 

Request of Governor Sturat for opinion. 

Opinion by Todd, Attorney-General. 
Filed June 5, 1907. 

Your letter of May 31 referring to this 
department for advice the application of .the 
Pittsburg No. 8 Coal Company for a charter, 
together with the protests filed against said 
application, has been received. 

From the papers on file and the records of 
the proper offices, it is made to appear that 
an application in due form was filed for the 
incorporation of the *Tittsburg No. 8 Coal 
Company.'' A joint protest against issuing 
letters patent on this application was duly 
filed in behalf of the Pittsburg Coal Com- 
pany of Pennsylvania, a corporation duly 
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incorporated under the laws of Pennsylvania 
and doing business within this common- 
wealth, and the Pittsburg Coal Company, a 
corporation incorporated under the laws of 
the state of New Jersey and duly registered 
in the state of Pennsylvania, both of which 
corporations have their principal office at 
No. 232 Fifth avenue, Pittsburg. It is 
alleged in the protest that the purpose of 
the incorporation of the said Pittsburg No. 
8 Coal Company is parctically the same as 
that of both protestants and that the simi- 
larity in names will lead to confusion 'and 
embarrassment both to the protestants and' 
the public, and, further, that the protesting 
corporations are entitled to protection at the 
hands of the commonwealth from the incor- 
poration of a company under a name pre- 
judicial to the interests of the protestants. 

Hon. John F. Whitworth, corporation 
clerk, under date of May 20, 1907, filed an 
opinion with the secretary of the common- 
wealth, recommending that the applicants 
for a charter be required to adopt another 
name for the reason that there are already 
on the records of the department of the 
secretary of the commonwealth three com- 
panies of practically the same name, viz: 
Pittsburg Coal Company, and no more 
should be incorporated under a similar name 
if confusion is to be avoided in the several 
state departments. On the other hand, the 
applicants for the charter contend that the 
words *Tittsburg No. 8'^ are used very ex- 
tensively to designate the particular vein of 
coal in which the proposed corporation in- 
tends to invest; that this particular vein of 
coal has a well-known reputation in eastern 
Ohio and corresponds to what is known as 
the Pittsburg vein or seam of coal in western 
Pennsylvania. The applicants for the char- 
ter, therefore, contend that the business they 
propose to engage in will not interfere with 
the business of the Pittsburg Coal Company 
and that confusion will not arise from the 
use of the name under which they desire to 
be incorporated. 

In disposing of cases of this nature, it is 
important that their disposition should rest 
upon proper considerations in order that a 
uniform practice may prevail. The state 
government is not so much concerned with 
financial results to the existing and proposed 



corporations or the probable effect upon the 
, business of the respective companies, as it ia 
[ concerned with the question of avoiding 
I confusion in the records of its several dc* 
I partments, and in the prevention of uncer- 



taint}' in the imposition and collection of 
state taxes and the service of judicial pro- 
cess. 

In this case the proper officer of the de- 
partment having supervision of the granting 
of charters holds that there is such a simi- 
larity between the name of the proposed 
corporation and the names of corporations 
already created under the laws of this com- 
monwealth, or duly registered for the pur- 
pose of doing business herein, as would lead 
to confusion and uncertainty in the matters 
in which the commonwealth is vitally in- 
terested and has a right to protect herself. 
The opinion of that officer seems to be based 
upon proper grounds, and in the opinion of 
this department should be sustained. 

You are, therefore, advisjd that the joint 
protests hereinbefore referred to should be 
sustained and that letters patent should not 
be issued to tlie applicants under the name 
of *4^ittsburg No. 8 Coal Company,*' but 
if the applicants for the charter see fit to 
adopt another name, for instance, Pittsburg 
No. 8 Vein Coal Company/' or any name 
that will avoid the difficulties presented by 
the use of the name now proposed, letters 
patent should be issued on the application 
so amended. • 

[From Paul A. Kunkle, Esq., Harrlsbarg, Pa.] 



The power of the legislature to control the 
appointment of the street commissioners of 
a city, and impose the burden of maintain- 
ing the police department upon the muuici- 
palitv, is sustained in Arnett v. State exrel. 
Donohue (Ind.) 8 L.R.A.(N.S.) 1192. 



The right of the legislature, in the exer- 
cise of the police power, to enact a statute 
creating a state board of pharmacy, prescrib- 
ing its duties, and providing for the licens- 
ing of pharmacists, and imposing fees for 
the issuance and renewal of licenses, is sus- 
tained m State v. Hovorka (Minn.) 8 L.R. 
A.(N.S.) 1272. 



Digitized by 



Google 



December 11, '07. 



PITTSBURGH LEGAL JOURNAL. 



156 



iltttsiburgl^ Hegal Ifottntal 

SSTABLISUAD 1853. 

EDWARD B. VAILL. \ p.^.-^^ 
THOMAS EWINQ, ] EDITORS 



N S. Vol. XXXVII. 
0. 5. Vol. UV. 



No. 22. 



FITT8BURGH, PA.. DECEMBER 11, 1907. 

©ottvt at Coiuttton W^tvis gla. 2, 

ALLEGHENY COUNTY. 



BOROUGH OF GLASSPORT v. 
RIFFNER et al. 



Boroughs — CoundU — Comviitieea— Vacancies — 
Equity jurisdiction. 

Although the rules of council provide for commit- 
tee appointments for one year, temporary va- 
cancies may be filled temporarily, and the action 
of the committee bo constituted is valid. 

Equity has no jurisdiction to enjoin parties from 
actin^^ as police officers or making arrests, the 
criminal laws providing for such matters; it will, 
however, restrain parties claiming to be police- 
men from interfering with the borough property 
on bill filed by the borough. 

No. 599 October Term, 1907. 

Opinion by Frazer, P. J. Filed October 
24, 1907. 

The purpose of this bill was to enjoin de- 
fendants from attempting to make arrests as 
police oflScers of plaintiflF borough, from 
congregating upon the streets and inciting 
persons to commit breaches of the peace, 
and from interfering with the oflBcers and 
propert}' of the borough. From the bill, 
answers and proofs, we find the following 
facts: 

FINDINGS OF FACT. 

1. The borough of Glassport is a munici- 
pal corporation existing under the general 
laws of this commonwealth. 

2. Defendants, who are citizens of plain- 
tiflF borough, were on March 4, 1907, ap- 
pointed by council of the borough as fol- 
lows: William J. Rififner, chief of police; 
John Morrissey, Thomas King, Frank 
Miser, patrolmen, and William G. Hatfield, 
turnkey. As such oflScers they at once 
entered upon their respective duties. 

3. Previous to 1907 the borough of 
Glassport, which had theretofore been one 



election district, was divided into three 
wards, and at the spring election following, 
members of council were elected to represent 
the diflFerent wards. Among those who had 
previously been elected at large and whose 
terms had not expired were Frank Davis, 
Rummell, John F. Reed and J. E. Hughes, 
all of whom resided in the second ward of 
the borough as divided and continued to act 
as members of council, Davis and Reed 
having been elected, for three years at the 
municipal election held in February, 1906, 
and Rummell and Hughes for the same 
term at the election held in February, 1905. 
No councilmen were therefore elected in the 
second ward at the election held in Febru- 
ary, 1907, those elected to represent the 
first ward being George R. Blose, H. C. 
Griffin and J. W. Kein; those elected to 
represent the third ward being Cass, M. E. 
Randall and Joseph M. Murray, the council 
coneequently consisting of ten members. 
At its organization on the first Monday of 
March, 1907, John F. Reed was duly elected 
president, and has continued to act as such 
officer since his election. 

4. Under the power vestfed in him as 
president, Mr. Reed designated the respective 
committees upon which the members were 
to serve during the year, as provided by the 
rules of council. As members of the police 
committee, H. C. Griffin, Joseph M. Mur* 
ray and J. E. Hughes were appointed. This 
committee has supervision over the police 
force and nuist approve all bills for supplies 
for that department and also the monthly 
payroll for the salary of the chief of police, 
patrolmen and turnkey. 

5. At a meeting of council held July 
29th, the chairman stated that during the 
temporary absence in Europe of Mr. Hughes 
he would, with the consent of council, tem- 
porarily appoint members to serve upon the 
several committees to which Mr. Hughes had 
been assigned for the year. Among those 
temporary appointments was that of George 
R. Blose as a member of the police commit- 
tee. There was no objection to the appoint- 
ments, and the members designated by the 
chairman acted as members of the respective 
committees to which they were temporarily 
assigned until the return of Mr. Hughes. 

6. Among the rules adopted by council 
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for the governing of the police of the bor- 
ough is Rule 11, which reads as follows: 
**Any of the following named offenses will 
subject the officer guilty thereof to be sus- 
pended by the police committee or dis- 
charged by the police board." Among the 
offenses named are, **(c) Wilful disobe- 
dience or using disrespectful language to a 
superior officer; " **(e) of neglect of duty," 
and **(g) of neglect or disobedience of 
orders." 

7. Complaint having been made to mem- 
bers of council that members of the police 
force were not enfoTing the laws and ordi- 
nances of the borough, the matter was 
brought before the police committee at a 
meeting held August 15, 1907; after hearing 
the committee suspended Chief of Police 
Riffner, and reported its action to a meeting 
of council held August 22, 1907, whereupon 
the action of the committee was ratified and 
the suspension approved by vote of five in 
the affirmative to two in the negative. Upon 
the adoption of the report by council, I. N. 
Blosser was elected temporary chief of police, 
receiving seven votes, and the following day 
entered upon the discharge of his duties as 
such officer. 

8. At the meeting of council held August 
22nd, charges were preferred by a member 
against each of the patrolmen and the turn- 
key, which charges were referred by council 
to the police committee, which committee 
subsequently held a meeting and suspended 
the patrolmen and turnkey. This action 
was reported to council at a meeting held 
August 31st, and according to the minutes 
the action was ratified, there being, how- 
ever, but five member? present at the time, 
all of whom voted to ratify the report of the 
committee in suspending the officers. Each 
suspended officer received notice in writing 
from the borough clerk of the action taken 
by both the police committee and council. 

9. On August 24, 1907, William J. Riflf- 
ner was notified in writing, signed by the 
borough clerk, of his suspension as chief of 
police, and also of the election of I. N. 
Blosser as his successor. Rififner refused to 
recognize Blosser's appointment, and de- 
clined to deliver to him the badge carried 
by Rififner, which was the property of the 
borough, when requested to do so by Blos- 
ser. 



* 10. On the evening of August 24th the 
patrolmen, as was their custom to do, failed 
to report at the station-house for orders be- 
fore going on duty. Subsequently, Chief 
Blosser met defendant, Thomas King, 
notified him of Blosser's appointment as 
chief and requested King to come to the 
station-house for consultation. King refused 
to recognize Blosser as his superior officer, 
and upon Blosser attempting to deprive 
King of his mace. King and Morrissey 
arrested Blosser, took him to the lockup and 
with the assistance of Riffner, who broke the 
lock upon the door of the station-house, 
imprisoned him. 

11. Defendants refused to recognize Blos- 
ser and other officers appointed by council 
in place of defendants; declined to deliver 
to the borough the badges and maces which 
belonged to the borough, and continued to 
defy those officers and interfere with them 
in the discharge of their duty until enjoined 
by this court Since the restraining order 
was granted, Blosser and the ne^ patrol- 
men have been acting as officers of the 
borough. 

CONCLUSIONS OF LAW. 

1. Defendants' contention is that their 
discharge was illegal because, as they claim, 
there was not a quorum present at either 
the meeting of the police committee which 
suspended them or the meeting of council 
which ratified the committee's action. This 
contention, so far as the committee's action 
is concerned, is based upon the temporary 
appointment by the president of council of 
Mr. Blose as a member of the committee, to 
serve during a short absence in Europe of 
Mr. Hughes, who was appointed a member 
of the committee at the organization of 
council. The claim, in our opinion, cannot 
be sustained. While the rules of the body 
provide for the appointment of members on 
committees **for the year," we find nothing 
that prohibits temporary assignment in case 
of absence of members. In this case tht 
appointment of Mr. Blose to the police com- 
mittee was made by the president at the 
request of Mr. Hughes, and when announced 
in council was not objected to by a single 
member. The appointment was not in- 
tended to be permanent and thereby increase 
the committee's membership, but was made 
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for the purpose of facilitating the business 
of the police department of the municipality 
and enabling the officers to receive their pay 
without awaiting the return home of Mr. 
Hughes to approve the monthly payroll. 
The temporary selection of Mr. Blose was 
not in conflict with any law and under the 
circumstances, in our opinion, was within 
the power of the president of council to 
make the assignment, especially when his 
action was not questioned by council. The 
assignment of Mr. Blose to the commijttee 
temporarily having been acquiesced in by 
council, he became a member of the com- 
mittee, and with Mr. Murray, constituted a 
majority. Therefore, their action in sus- 
pending tlie patrolmen and turnkey was 
legal. Under the rules, the suspension of 
those officers became effective at once, and 
continues until reversed by council. This 
has not been done. If five members of 
council are a quorum, the suspension is 
ratified. If such number is not a quorum 
the committee's action has not been reversed 
and the officers remain suspended. As to 
whether five members constitute a quorum 
of council, we need not determine at this 
time. As to defendant, Rififner's, suspen- 
sion there can be no doubt. He was sus- 
pended by the committee, which action was 
approved by council by a vote of five to two, 
and his successor elected. Whether his 
suspension by the committee was legal or 
not is immaterial — he was appointed by 
council and that body had the right to re- 
move him. That the police committee had 
the power to suspend defendants, and coun- 
cil the authority to discharge them, tve have 
no doubt, and no matter whether the action 
of either body was legal or not, defendants 
had no right to forcibly resist that action. 
It was their duty to acquiesce, and, if the 
action of either was illegal, the law afforded 
them an ample remedy. 

2. The bill asks that defendants be en* 
joined from attempting as police officers to 
make arrests or otherwise act as officers of 
plaintiff borough, and from inciting persons 
to riot or to commit breaches of the peace. 
This a court of equity has no jurisdiction to 
do. If defendants attempt to act as officers 
or incite riots and breaches of the peace they 
should be arrested and punished as provided 



by the criminal code. We are of the opin- 
ion, however, that we have jurisdiction, 
especially under the facts of this case, to 
enjoin defendants from interfering with the 
property of plaintiff borough and especially 
from breaking or forcibly entering its mu- 
nicipal building. 

Let a decree be drawn accordingly. 
For plaintiff, A. W. Powell, 
For defendants, Eaton & Seifert, 

(Common Pleas No. 2, Allegheny Co.) 



ROSSO V. WILSON. 



Real estate — Alleys — Right to use — Equity 

X. owning a piece of ground conveyed three parcels 
of it, locating an alley along the rear of the land; 
*the fourth parcel was conveyed without reference 
to an alley, the alley running to the edge of it. 
All four lot owners used the alley in common for 
forty years. Held, that the alley was dedicated 
to the use of the four lots. 

Any lot owner making an improper use of the alley 
may be enjoined from so using it. 

No. 923 July^erm, 1907. 

Opinion by Young, J. Filed October 30, 
1907. 

This was a bill filed for the purpose of 
restraining the defendant from interfering 
with the plaintiff in the possession and use 
of a certain strip of land used as an alley in 
the rear of plaintiff's property, and also to 
restrain the defendant from using or enjoy- 
ing it. 

FINDINGS OF FACT. 

1. George A. Baird became the owner in 
the year 1837 of a certain piece of land 
fronting 160 feet on Smithfield street in the 
city of Pittsburgh, lying between Water 
street and First avenue, and extending back 
preserving the same width a distance of 90 
feet. 

2. George A. Baird, by his deed dated 
March 26, 1863, recorded in Deed Book 
Vol. 157, page 611, granted and conveyed 
unto Martin W. Rankin a portion of the 
land, being a lot on the corner of Smithfield 
street and First street, having a front of 21 
feet more or less on Smithfield street and, 
running back of the same width 70 feet to 
an alley, with the right to the use of (in 
common with others) the alley aforesaid; 
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and OD March 1, 1864, Baird, by bis deed 
recorded in Deed Book Vol. 169, page 609, 
conveyed to Sarah A. Smith a portion of the 
lands, being a lot beginning on Smithfield 
street 21 feet from First strfset, thence along 
Smithfield street 20 feet towards Water street 
and running back preserving the same width 
70 feet more or less to an alley, with tlie 
right to the perpetual use of the alley afore- 
said in common with other owners of the 
lots lying on said alley; and On April 2, 
1864, the said Baird by deed recorded in 
Deed Book Vol. 174, page 30, conveyed 
unto John I. House & Company a portion 
of the land, being a lot beginning on Smith- 
field street 41 feet from First street, thence 
along Smithfield street 20 feet towards Water 
street, thence parallel with Water street 70 
feet more or less to an alley (with the right 
to the use of said alley running from First 
street in common with other owners of lots 
on said alley), thence by said alley parallel 
with Smithfield street 20 feet towards First 
street, thence parallel with First street 70 
feet more or less to the place of beginning; 
and on March 29, 1864, Baird by his deed 
recorded in Deed Book Vol. 170, page 337, 
conveyed to Thomas Bailey a portion of said 
land, being a lot of ground situate on Smith- 
field street 61 feet from First street, thence 
along Smithfield street 20 feet towards 
Water street, and thence preserving the 
same width and running back 90 feet. 

3. By said conveyances to Rankin, Smith 
and House, an alley was laid out extending 
20 feet in the rear of those three lots for the 
use of the owners of those lots and their 
successors in title. 

4. The deed of Baird to Bailey conveyed 
to Bailey to a depth of 90 feet from Smith- 
field street, and comprised the whole depth 
owned by Baird, and that deed made no 
mention of or reference to the alley. 

5. The title to the four lots above de- 
scribed finally became vested in the follow- 
ing persons, who are now the owners thereof, 
namely: the Rankin lot at the corner of 
First Avenue and Smithfield street, in J. K. 
Lanahan; the Smith lot, in Sarah A. Smith; 
.the House lot, in John Wilson, and the 

Bailey lot in John Wilson. 

6. On the third day of Febrnary, 1905, 
the title to what has been described as the 



House lot became vested in John J. McAllis- 
ter by deed of Michael F. Maloney, of record 
in Deed Book Vol. 1277, page 205, and 
John J. McAllister on the third of Febrnary, 
1905, executed and delivered to the plaintiff 
a lease for the term of 'three years from the 
first day of April, 1905, of said lot of ground, 
together with the three-story brick building 
and storeroom known as No. 12 Smithfield 
street, erected thereon, and of the premises 
appurtenant thereto, being said strip of 
ground in the rear of said lot. 

7. The defendant, by himself, his agents 
and servants, has used the said alley or 
strip in the rear of the plaintiff's property, 
not only for the purpose of ingress and 
egress from and to his building, but also as 
a dumping ground or receptacle for garbage 
and the keeping of a turtle-box, against the 
protest of the plaintiff, and the stench 
thereof has been at times almost unbearable, 
and is of necessity a menace to the health of 
plantiff and his family and a great annoy- 
ance to his guests and customers, he being 
a licensed hotel keeper. The plaintiff Las 
attempted to build upon said strip of ground 
in the rear of his lot, and has attempted to 
prevent the defendant from the use of said 
alley by building a fence thereon, which 
was removed by the defendant. 

8. The strip of ground or alley in the 
rear of plaintiff's lot has been open con- 
tinuously for more than 40 years and during 
that time has been openly, notoriously and 
continuously used by the owners and occu- 
pants of all of said four lots heretofore de- 
scribed as the Rankin, Smith, House and 
Bailey lots, and by the public, for an alley. 
During all this time it has been paved, first 
with cobblestones and afterwards with 
cement or concrete, and there has been laid 
and is now laid and used a sewer for said 
four lots, to which sewer there are two sepa- 
rate drops open and visible on said alley. 

9. The cement or concrete pavement was 
placed upon the alley under a joint agree- 
ment upon the part of the owners or occu- 
pants of all of said four lots, including the 
lot of defendant, and was paid for by the 
owners of said four lots, including the lot of 
defendant, jointly, and the sewer was con- 
structed and paid for jointly under a joint 
agreement between the owners or occupants 
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of said four lots, including the lot of said 
defendant. 

10. In the year 1893 or 1894 the defend- 
ant closed said alley by building on his 
entire lot, and the alley has remained closed 
in the rear of defendant's property since 
that date, but has remained open as above 
found from the northern boundary of de* 
fendant's lot at the distance of 61 feet from 
First avenue, through to First avenue, a 
distance of 61 feet. 

CONCLUSIONS OF LAW. 

1. The said alley was dedicated to the 
common use of said four lots, including the 
lot of defendant, about 1863, which dedica- 
tion remains unrevoked. 

2. The alley lias been openly, notori- 
ously, uninterruptediy and continuously 
used and enjoyed by the owners and occu- 
piers of said four lots, including the defend- 
ant's lot, as and for an alley, a period of 
forty years, and id being so used at the 
present time. 

3. Both plaintiff and defendant and the 
other owners of said above described four 
lots of ground, and their lessees or tenants, 
are entitled to the free and proper use of 
said alley in common, for the purpose of 
ingress and egress, and all other proper 
purposes. 

4. The defendant, by the placing of 
garbage and by his other acts as found in 
the first clause of the seventh finding of 
fact, has made an improper use of said 
alley; has interfered with the plaintiff in 
his use and enjoyment of it, and the defend- 
ant should be restrained from any further 
use of said alley except in the way of' in- 
gress and egress and other proper use in 
common with the other owners of the lats, 
or their lessees or tenants. 

5. That the costs of this proceeding 
should be paid by the defendant. 

For plaintiff, Williams ct Edwards. 

For defendant, Burleigh, Gray & Challener. 



Histriict ^onvtr laultetf iltates^ 

WESTERN DISTRICT OF PENN'A. 

In the Matter of ROSE, Bankrupt. 

Bankruptcy — Qreditor — Claim not proven-- 
Right to examine bankrupt. 



A person who ehows that be is a creditor of a 
bankrupt, as by being named in the schedule or 
by any other satisfactory evidence, is entitled to 
an order for the examination of the bankrupt, 
although he has not formally proved his claim. 

No. 3272 in Bankruptcy. 

Opinion by Ewing. J. Filed February 
9, 1907. 

The question certified here is whether 
without proving his claim an alleged creditor 
is entitled to examine the bankrupt? 

It appears from the report of the referee 
that on the 5th of September, 1906, the 
bankrupt appeared and was duly sworn, 
and William A. Jordan, Esq., counsel for 
J. D. Bernd Co., the only creditor named 
in the bankrupt's schedule, started to ex- 
amine the bankrupt, when objection was 
interposed on the ground that said party, 
the J. D. Bernd Company, **ha8 proven no 
claim in this case as disclosed by the record 
and does not [now offer to prove any claim, 
but has expressly stated through his counsel 
that they do not propose to prove any claim, ^ 
because in the opinion of the counsel the 
indebtedness of J. D. Bernd Company 
against this bankrupt is not dischargeable 
by the bankruptcy proceedings, and there- 
fore the said J. D. Bernd Company has no 
standing at the present time in this proceed- 
ing by the referee." 

The referee ruled that, **It appearing \hat 
the examination of this bankrupt has been 
adjourned from August 17, 1906, until this 
date, for the purpose of enabling the J. D. 
Bernd Company to prove its claim in this 
case, and it further appearing that no claim 
has been filed on behalf of said company 
and that said company is the only person 
named in the schedules filed by the bank- 
rupt, the referee is of opinion that the said 
J. D. Bernd Company is not at the present 
time entitled to -examine the bankrupt and 
the objection is sustained." 

While it is alleged in the objection that 
the counsel for the J. D. Bernd Company 
stated that they do not propose to prove any 
claim because in his opinion the indebted- 
ness is not dischargeable by the bankruptcy 
proceedings, yet that is not stated as a fact 
by the referee, nor is his ruling based on 
that, but solely on the gi*ound of the failure 
first to prove the claim. 



Digitized by 



Google 



lea 



PITTSBURGH LEGAL JOURNAL. 



h\jmim%% 



In Brandenburg on Bankruptcy^ Sec. 519, 
it is said that ''any person who shows that 
he is actually a creditor of the bankrupt, as 
by being so named in the schedule or by 
any other satisfactory evidence is entitled to 
an order for the examination of the bank- 
rupt, although he has not formally proved 
his claim.'* 

In In re Walker, 96 Fed. Rep. 550, a 
similar question is considered, and it is there 
held that it is not necessary for any one who 
appears to be a creditor to prove his claim 
before he is entitled to an examination of 
the bankrupt, aqd is said: **Was there 
sufficient evidence before the referee to show 
that the creditor had a provable claim 
against the estate? I think there was. The 
claim was listed by the bankrupt as a debt 
which he was owing, and he was required 
by section 7 of the act to state under oath 
the amount of the claim, and the considera- 
tion out of which it arose. This, of course, 
would not establish the claim, nor the right 
of the creditor to share in dividends; but as 
to such matters as the examination of the 
bankrupt, and as against him, it certainly 
makes out at least a prima facie case that 
the claim exists and is provable against the 
estate.*' The same case rules that a creditor 
who has not proved his claim is entitled to 
oppose the discharge of the bankrupt, and 
if he is entitled to oppose a discharge with- 
out proving his claim he ought likewise to 
be allowed to examine the bankrupt for the 
purpose of establishing the grounds of his 
objections. 

So also in In re Jehu, 94 Fed. Rep. 638,- 
Judge Shiras states: **I know of no pro- 
vision of the bankrupt act which requires 
that a creditor mudt file and prove up his 
claim before he is entitled to an order for 
the examination of the bankrupt.*' 

From these authorities it would appear 
that it is wholly unnecessary to require one 
who appears to be a creditor of the bank- 
rupt to prove his claim before being entitled 
to examine the bankrupt, and I therefore 
conclude that the referee was in error in 
refusing to permit the examination in this 
case, and it is directed that such examina- 
tion, if the creditor so desires, be now al- 
lowed. 

Of course, the referee will see that the ex- 



amination is conducted along proper lines 
and for legitimate purposes with reference 
to the bankruptcy proceeding, either to show 
the condition of the estate of the bankrupt, 
its whereabouts, amount, etc., or to elicit 
such matters as might be available in oppo- 
sition to his discharge, or some other rele- 
vant testimony. 

For petitioner, Camdy & Richardson. 

For creditor, ChanUer & McClung. 



IIARRISBURG. 



EASTBROOK ROAD. 



Road law — Power of highway commmioner to 
make contracts — Act of 1905. 

The power of the state highway ccmmiBBioner to 
bind the state is limited by the terms of the act 
of 1905. To enter into any agreement with 
reference to the application of an appropriation 
not yet made is beyond his power. 

Request of State Highway Commissioner 
Hunter for opinion. 

Opinion by Cunningham, Assistant 
Deputy Attorney-General. Filed August 8, 
1907. 

• Your letter of July 22, 1907, enclosing a 
copy of a letter from A. \V. Gardner, Esq. 
county solicitor of Lawrence county. Pa., 
containing certain propositions, has been 
received. 

In your communication you state in 
substance that proceedings were instituted 
under the act of May 1, 1905, P. L. 318, 
for the improvement of two separate roads 
situate in the township of Hickory, Lawrence 
county, Pa., and known and designated 
respectively as the Harlansburg road and 
tlie Eastbrook road, by the construction of 
a section of state highway on each of said 
roads. 

That, in compliance with the expressed 
desire of the commissioners of Lawrence 
county and the supervisors and citizens of 
Hickory townsliip, to the effect that each of 
said roods be improved at one and the same 
time, surveys, plans and speci6cations were 
duly made for the seccion of each road to be 
improved under said act, proposals were 
advertised for, bids received and contracts 
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prepared, ^cotemporaneously. That you an- 
ticipated, at the time said proceedings were 
being carried on, that an appropriation 
sufficient to improve both roads would he 
approved at the session of 1907. That the 
contract for the Harlansburg road was awar- 
ded to Messrs. Nelson & Buchanan, which 
contract was duly signed by them and by 
you, and is now being carried out by said 
contractors. 

With referance to the Eastbroofc road, you 
state that Messrs. Robison & Rhodes were 
the successful bidders, and that a contract 
was signed by them for the construction of 
the said section of said Eastbrook road, and 
submitted to you for your signature, but 
that the bond required to be filed was not in 
proper form, and was returned by you to 
said contractors for correction. 

At or about this time, you state, you were 
informed that the appropriation for the 
construction of state highways would prob« 
ably not be as large as you had hoped for, 
and as you had not yet signed the said con- 
tract with Robison & Rhodes, you held the 
same without your signature having been 
attached thereto, until the exact amount of 
the appropriation could be ascertained. You 
further state that when the exact amount of 
the appropriation had been ascertained, it 
became apparent that the amount which 
could be apportioned to Lawrence county, 
would not be sufficient to permit of the 
pfoposed improvement on the said Eastbrook 
road, as the roads already completed and 
under contract will consume all the money 
available for Lawrence county to June 1, 
1909. It is further stated in your commu- 
nication that the said contractors, Robison 
& Rhodes, without instructions from you 
and without having said contract signed by 
you and delivered to them, commenced 
work on said Eastbrook road, of which fact 
you had no knowledge until on or about 
July 1, whereupon you immediately notified 
them to quit work, as your department was 
without funds to provide for the construction 
contemplated by the proposed contract with 
them. 

You further state that said contractors 
have done work to the value of about $3,000 
on ^d road, and that the county com- 
missioners of Lawrence county and the su- 



pervisors of Hickory township, being anxious 
to have the Eastbrook road improved, have 
submitted several propositions contained in 
the said letter of the county solicitor above 
referred to. These propositions are as foll- 
ows: 

1. **The county of Lawrence and the 
township of Hickory each to pay their pro- 
portionate share of the cost as provided by 
the contract, provided, however, that the 
state highway department agrees in writing 
to complete the remainder of the said road 
not finished and paid for by the said county 
and township, in accordance with the plans 
and specifications, out of the first available 
funds the department may have for the 
said purpose." 

2. **The county of Lawrence, under 
authority of Sec. 9 of the act of May 1, 1905, 
P. L. 318, and amendments, to pay the 76 
per centum of the contract price agreed to be 
paid by the state, provided, however, that 
the state highway department will agree in 
writing to refund and pay to the county of 
Lawrence the amount by it so expended out 
of the first funds available for said purpose.'' 

You ask to be advised whether your 
department can legally enter into an ^agree- 
ment in accordance with the suggestions 
pontained in either of said propositions. 

The situation now existing with reference 
to the Eastbrook road is unfortunate. Under 
the act in question every contract authorized 
to be made by your department must be 
made in the name of the commonwealth, 
'^and shall be signed by the state highway 
commissioner, and attested by the chief clerk 
of the department, and shall be approved as 
to form and legality by the attorney-general 
or deputy attorney-general of the common- 
wealth." Without having a properly exe- 
cuted contract, the contractors in question 
have apparently in good faith expended a 
considerable sum of money in the improve- 
ment of the highway in question. On the 
other hand, your power to bind the state is 
limited by the terms of the said act of 1905. 
It is expressly provided in Sec. 9 thereof, 
that if the county commissioners and town- 
ship supervisors decided that it is advisable 
to go on with the work proposed, and make 
the required agreements, **the state highway 
department may, if the funds at its disposal 
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permit of so doing, contract jointly with the 
county, township or townships in which 
said highway lies to carry out the recom- 
mendations of the state highway commis- 
feioner." 

It appears from the statement of facts 
contained in your communication, that the 
funds at the disposal of your "department 
will not permit you to sign the contract. 
The proposition tbat the state highway de- 
partment agree in writing to do certain 
things, does not impress one as being reason- 
able. In your official capacity as state high- 
way commissioner, you can only bind the 
state to perform its part of such contracts as 
are provided for by the act of assembly, viz. : 
contracts to pay to the persons or firms con- 
structing state highways, the amount due 
them for such constiuction. These contracts 
can be made only when the funds at the 
disposal of your department permit of so 
doing. You can deal only with funds which 
are now available. To enter into any agree- 
ment with reference to the application of 
an appropriation not yet made is beyond 
your power. Whether the next legis- 
lature will make any appropriation 
for the construction of state highways or 
in .what terms such appropriation may be 
made, are purely matters of conjecture. 
Under the provisions of the law, your power 
to contract with reference to the construction 
of state highways in Lawrence county is ex- 
hausted. The only remedy I can suggf^st 
for the unfortunate situation now existing, 
is that the county of Lawrence and the 
township of Hickory, under the authority 
conferred upon them by Sec. 9 of said act 
and its amendments, providing **that noth- 
ing herein contained shall prevent any 
county and township from agreeing to ap- 
propriate a larger amount for such road im- 
provements than the amount specified in 
this act,'' complete the construction of the 
road in question, paying for the Fame out of 
their own funds, in whatever proportion 
they may agree upon, within the terms of 
said section; and that you agree to use your 
best endeavor to have provision made at the 
next session of the legislature for their reim- 
bursement in so far as the state's share of 
the cost of such construction is concerned, 
either by a specific appropriation for that 



purpose, or the application of a part of such 
general appropriation as may be made for 
road construction, to the payment of the 
sum thus advanced in behalf of the state by 
said county and township. 

[Prom Paul A. Kunkle. Esq.. Harrtobur^, Pa.] 



It has been held, in McNiel v. United 
States, 18 Am. B. R. 18, that upon the trial 
of an indictment charging that defendant 
unlawfully, knowingly, wilfully and fraudu- 
lently concealed from his trustee the sum of 
$250 belonging to the bankrupt estate, testi- 
mony that defendant's attorney advised him 
to keep his business open up to the usual 
closing time of the day of his adjudication 
upon voluntary petition is properly ex- 
cluded; and that an indictment so framed 
carries with it a sufficient averment that de- 
fendant knew that said money belonged to 
his estate in bankruptcy. 



The Washington Supreme Court, in 
Abrams v. State, 88 Pacific Reporter, 327, 
construes the provisions of the state Consti- 
tution, which prohibits the ownership of 
land by aliens; except where acquired by 
inheritance, under mortgage in good faith, 
or in the ordinary course of justice in the 
collection of debts, and provides in general 
that conveyances to aliens shall be void. 
Under this provision the state may. where 
lands are conveyed to an alien, have the 
same declared escheated; but if the state 
fails to do this, prior to the alien's death, 
the right is lost, and the property descends 
to the heirs of the alien. 



A contract by a manufacturer of cotton- 
seed products, in order to secure the with- 
drawal of a competitor from his territory, 
to deliver to him a certain amount of seed 
during the season, and assume the contract 
by which the competitor's agency is estab- 
lished, is held, in Kosciusko Oil Mill & F. 
Co. V. Wilson Cotton Oil Co. (Miss.) 8 L. 
R.A.(N.S.) 1053, to be invalid under a 
statute defining a trust or combine as, inter 
alia, a combination intended to hinder com- 
petition in the purchase of a commodity, 
and rendering invalid every contract relative 
to the business of such trust or combine. 
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ALLEGHENY COUNTY. 

WEISBERG V. NUTTRIDGE. 

Real estate — Agreement for sale — Incumbrance. 
Damages — Eqidtg jurisdiction. 

B leased to A certain premises with an option to 
purchase the property. The premises were sub- 
ject to an irredeemable fi^round rent. A filed a 
bill in equity to enforce the option and require B 
to deliver the premises free of the incumbrance 
or allow adequate compensation therefor. Held, 
that unless A should accept the premises subject 
to the incumbrance and without compensation 
therefor the bill should be dismissed. 

When a vendee seeks specific execution of an 
agreement and vendor is unable to convey all he 
agreed to, the vendee may have the partial in- 
terest with compensation for the defect, provided 
the defect ad mils of compensation and is not a 
mere matter of arbitrary damages. 

In BQch a case a court of equity has no jurisdiciion* 
to make an award in the matter of damages for 
the deficiency, which would be making a new 
contract for the parties. 

No. 939 July Term, 1907. Bill in equity. 

Opinion of Frazer, P. J. Filed Novem- 
ber 13, 1907. 

The purpose of this bill was t(» compel 
specific performance of a contract for the 
sale of real estate. From the bill, answers 
and proofs we find the following facts! 

FINDINGS OF FACT. 

1. By deed dated February 8, 1886, re- 
corded in Deed Book, vol. 547, page 320, 
Ephriam Gray and wife conveyed to plain- 
tiff the premises described in paragraph one 
of plaintiff's bill, subject, however, to an 
undivided part of an irredeemable ground 
rent of $100 per annum, reserved in a deed 
made by John Finley and wife to James 
Sharp, dated March 27, 1812, and recorded 
in Deed Book, vol. 24, page 201. 



2. From 1889 until June 2, 1902, the 
property was used by defendant for hotel 
purposes. On the latter date defendant sold 
and transferred to plaintiff the bar fixtures, 
furniture and other house furnishings, and 
leased the premises lo him for a term of five 
years with the privilege of a renewal at the 
expiration of that term for another like term. 
Immediately after executing the bill of sale 
and lease above referred to, defendant gave 
plaintiff an option in writing to purchase the 
premises at any time within five years from 
May 1, 1902, for the sum of $120,000. 
Subsequent to the execution of the papers 
above referred to plaintiff secured a transfer 
of the liquor license held by defendant and 
took posdeasion of the premises and con- 
tinued the hotel business therein until May 
1, 1906, when he was succeeded by his 
brother, Andrew C. Weisberg, to whom a 
license was granted by the Court. 

3. On March 9, 1*907, plaintiff, through 
his attorney, notified defendant in writing 
that he elected to purchase the property 
under the option of June 2, 1902, and re- 
quested defendant to send his title papers to 
plaintiff's counsel for examination. De- 
fendant thereupon denied plaintiff's right to 
become the purchaser under the option be- 
cause of having ceased to occupy the prem- 
ises as tenant, but expressed a willingness 
to sell and convey to him on the terms ex- 
pressed in the option if plaintiff would with- 
out delay execute a formal agreement. At 
several meetings between the attorneys for 
the parties terms were discussed without 
reaching a conclusion. 

4. .On May 11, 1907, defendant, not- 
withstanding his previous refusal to recog- 
nize the option of June 2, 1902, through his 
attorney, tendered to plaintiff a deed duly 
executed for the property and demanded 
payment of the purchase money in accord- 
ance with the terms of that option. The 
deed tendered was made subject to the pay- 
ment of the undivided one- half part of the 
ground rent referred to in the first finding of 
fact. Plaintiff refused to accept thd deed be- 
cause of the ground rent clause and de- 
manded a conveyance free of the same, 
which defendant declined to give. 

5. This bill was thereupon filed, and 
plaintiff now asks a decree requiring defend- 
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ant to either convey the propert}^ free of the 
incumbrance of the ground rent or that he 
be required to abate the purchase price to 
an extent sufficient to adequately compen- 
sate plaintiff for the incumbrance. 

6. At the trial the holder of the ground 
rent testified that he would not accept ])ay- 
ment for a proportionate share of the same 
and release defendant's lot from its lien, and 
fixed the price at which he would sell the 
whole at $5,000. 

CONCLUSIONS OF LAW. 

The law applicable to cases of this kind is 
well settled. While it has been held that 
when a vendee seeks a specific execution of 
an agreement and the vendor is unable to 
convey all he agreed to, the vendee may 
have the partial interest of his vendor with 
compensation for the defect, that, however, 
is not the universal rule. Before compen- 
sation can be allowed for a deficiency it 
should appear to be a defect admitting of 
compensation and not a mere matter of arbi- 
trary damages. Erwin vs. Meyers, 46 Pa. 
96, and Adams' Equity, page 91. If the 
contract is to convey land and there is found 
to be a deficiency in the number of acres, an 
abatement may be allowed proportionate to 
the deficiency, or if there is found to be a 
mortgage, judgment or mechanics' lien 
against the property, its amount is easily de- 
terminable and an abatement in the pur- 
chase price can be made to meet it. Tliese 
classes of incumbrances can be provided for 
without doing injustice to either party. In 
the case of a private-way, or drain, or an 
irredeemable ground rent, the rule is differ- 
ent. In these and similar cases the amount 
of the deficiency cannot readily be ascer- 
tained, and for the Court to fix an abate- 
ment, which must necessarily be an award 
in the nature of damages for the deficiency, 
would be to make a new contract for the 
parties, and this equity will net do. Under 
the law, as we understand it, a court of 
equity has not the power under the circum- 
. stances of this case to fix the value of the 
ground rent and require defendant to make 
a reduction on the purchase price of the 
property to that extent. (Consequently a 
decree as prayed for cannot be made. De- 
fendant, however, having indicated a will- 
ingness to convey the premises subject to the 



ground rent for the consideration and upon 
the terms expressed in the option of June 2, 
1906, plaintiff can either take the property 
upon these terms or refuse to do so. A 
court of equity tan require nothing more of 
the parties. If, therefore, plaintiff within 
ten days files an agreement in writing to 
take the property upon the tf:rms above in- 
dicated and complete the transfer within 
twenty days, a decree to that effect will be 
made, otherwise the bill will be dismissed. 
Let a decree be drawn accordingly. 
For plaintiff, Robb ct Miller, 
For defendant, /. T. Buchanan. 



(Common Pleas No. 2, Allegheny Co.) 



GEMPE V. GRIFFIN. 



Nv Isance — Peirolating ipaiers — Equity. 

B owning a lot adjoining and higher than A's lot, 
built a wall on the dividing line and filled in his 
lot, which allowed water to percolate through 
the wall onto A's property. H^^ld, that a bill for 
an injunction filed by A should be dismissed 
without prejudice to A*8 right to proceed for 
damages at law. 

No. 196 October Term, 1907. Bill in 
equity. 

Opinion by Shafer, J. Filed September 
30, 1907. 

This bill is by the owner of a lot in the 
city of Pittsburgh against the owner of an 
adjoining lot, for an injunction to restrain 
the defendant from peimitting surface water 
to flow from his land on the land of the 
plaintiff, and from permitting earth removed 
from excavations on his land from lying 
against the plaintiff's wall, and for damages 
for the injuries already inflicted. 

FINDINGS OF FACT. 

1. The plaintiff is the owner of a lot in 
the city of Pittsburgh having a front of 20 
feet on Olive street and extending back 112 
feet along Granite street to Cedar alley, hav- 
ing erected thereon two dwelling houses 
facing on Granite street. The end of the lot 
next to Olive street is many feet higher than 
the end next the alley, and the two houses 
are on different levels. 

2. The defendant is the owner of a lot on 
Olive street, extending back to Cedar alley 
along the plaintiff's lot, the natural level of 
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the defendant's lot being somewhat higher 
than that of the plaintiff. 

3. The defendant recently began the 
erection of a house on the Olive street end of 
his lot and in so doing put the earth exca- 
vated from his cellar behind his house on 
the lower part of the lot, thereby raising it 
some feet above the level of the plaintiff's 
lot; in so doing, at first by mistake as to the 
line between the lots, he erected a wall 
which was some inches at least upon the 
plaintiff's lot, and threw some earth against 
one of her houses, but upon discovering his 
error he took down the wall so built by him 
and built the wall upon what is admittedly 
his own land; whether this change was made 
before or after the filing of the bill it is diffi- 
cult to say from the evidence, and perhaps 
is not very material. 

4. The plaintiff complains that the fill- 
ing of the defendant's lot and the building 
of the wall by him on the edge of his lot 
have caused more or less surface water to 
come from defendant's lot by percolation 
through the wall so as to do her injury; and 
it appears from the evidence that water did 
percolate through this wall to some extent 
after the wall was fii*8t built and the fill first 
made on defendant's lot, and that while the 
amount of this percolation has diminished, 
it may not yet have ceased entirely^ 

CONCLUSION OF LAW. 

While the plaintiff could; of course, main- 
tain a bill to prevent the casting of earth 
against her property, we think it somewhat 
doubtful whether under the circumstances 
of this case a bill could be maintained to en- 
join the plaintiff from doing anything which 
he hag been shown to have done in the way 
of permitting surface water to come upon the 
land of plaintiff. We are of opinion that 
the ends of justice will be served by dis- 
missing the bill without prejudice to the 
plaintiff's right to proceed at law for any 
damages she may have sustained, and by di- 
recting each of the parties to pay one-half 
of the costs. 

The bill is therefore dismissed without 
prejudice to the right of the plaintiff to main- 
tain an action at law for the matters com- 
plained of in the bill if she desires to do so, 
and it is ordered that each of the parties pay 
one-half of the costs. 

For plaintiff, Robh & Miller. 

For defendant, Marron & McGbr, 



(Gommon Pleas No. 2, Allegheny Co.) 



BLUMBERG v. GROSS et al. 



Real e^state — Agreement for sale — Cancellation^ 
Record. 

B made an agreement to sell C a piece of property, 
the agreement being recorded. Owing to en- 
cumbrances the deal was not put through, C re- 
fusing the property unless the encumbrances 
were removed. C meantime made an agreement 
to sell the property to A, but this deal failed for 
the same reason. A later purchased the prop- 
erty from B and filed a bill to have the agree- 
ment on record cancelled. Held, the relief 
prayed for should be granted. 

No. 737 April Term, 1907. 

Opinion by Frazer, P. J. Filed Novem- 
ber 7, 1907. 

This bill was filed for the purpose of hav» 
ing cancelled and stricken from the record 
articles of agreement for the sale of certain 
real estate by John B. Larkin to Bernhard 
Gross, the same being of record in Deed 
Book, Vol. 1511, page 91. From the bill, 
answers and proofs we find the following 
facts: 

FINDINGS OF FACT. 

1. John B. Larkin, being the owner of a 
lot of ground situate in the Fourteenth ward 
of the city of Pittsburgh, which is fully de- 
scribed in plaintiff's bill, by agreement in 
writing dated May 29, 1906, contracted to 
sell and convey the same to his co-defend- 
ant, Bernhard Gross, for the sum of $17,000, 
a copy of the agreement being attached to 
the plaintifif' s bill, marked Exhibit A. Two 
hundred and fifty dollars hand money was 
paid by Gross to Larkin on the signing of 
the agreement. 

2. Upon examination of the title to the 
property the attorney for Gross discovered, 
and so reported, that the premises were en- 
cumbered by a party wall on the west side 
thereof; that the lot, instead of being 137 
feet deep, as stated in the agreement, was 
only 127 feet deep, and that a building on 
the lot adjoining on the east projected over 
the Larkin lot to the extent of two inches. 
Thereupon efforts were made by the parties 
to relieve the premises of the encumbrances 
so that the agreement could be carried out. 
These negotiations continued until about 
September Ist. 
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3. On or about September 1, 1906, Mr. 
Gross' attorney met the attorney of Mr. 
Larkin and informed him that unless the en- 
cumbrances were removed Gross would not 
take the property, whereupon he was in- 
formed by the attorney for Mr. Larkin that 
the encumbrances could not be removed, 
and that the deal might as well be consid- 
ered off; The attorney for Mr. Gross asked 
that the hand money be returned. This 
Mr. Larkin' e attorney refused to do. 

4. On the 9th of October, 1906, Bern- 
hard Gross entered into an agreement in 
writing with plaintiff to convey to him the 
Larkin property mentioned in the first para- 
graph of the bill for the sum of $17,850, 
$500 hand money being paid by Blumberg 
to Gross upon signing the agreement. On 
November 8, 1906, Blumberg tendered to 
Gross the balance of the purchase money 
and demanded a deed for the property. 
Gross admitted his inability to make a con- 
veyance of the property, and offered to re- 
turn the hand money, which Blumberg re- 
fused to accept. 

5. On October 11 the attorney for Mr. 
Gross called upon Mr. Larkin at his place of 
business and informed him that Mr. Gross 
would take the property subject to the en- 
cumbrances, whereui>on he was informed by 
Mr. Larkin that as the property had ad- 
vanced in price and was worth more at that 
time than at the time the agreement was 
•ntered into he would not sell for the price 
mentioned in the agreement, whereupon, on 
October 16, Mr. Gross, through his at- 
torney, tendered to Mr. Larkin the purchase 
money called for in the agreement, which 
Mr. Larkin refused to accept. 

6. On October 25, 1906, defendant Gross 
caused the agreement between himself and 
Mr. Larkin to be recorded in the Recorder's 
Office of Allegheny county in Deed Book, 
Vol. 1511, page 91. 

7. About November 12, 1906, after the 
negotiations between Larkin and Gross term- 
inated, Dr. Blumberg opened negotiations 
with Mr. Larkin for the purchase of the 
property, and on November 17 purchased 
the same by articles of agreement for the 
sum of $18,500, and received a deed there- 
for from Mr. Larkin on December 3, 1906, 
which deed is recorded in the Recorder's 



OflBce of All^heny county in Deed Book, 
Vol. 1519, page 328. 

8. A. C. Stein, Esq., the attorney for 
Mr. Gross, was authorized by his client **to 
make the deal" with Mr. Larkin for }he 
purchase of the property in controverBy, 
and, as testified to by Mr. Gross, **every- 
thing was in the hands of Mr. Stein." In 
the proposed purchase and sale of the lot 
Gross never met either Mr. Larkin or Dr. 
Blumberg. 

9. About May 22, 1906, H. F. Wood- 
burn, a real estate salesman in the employ 
of the Real Estate Trust Company, which 
company had the property of Mr. Larkin in 
its hands for sale, wrote Mr. Larkin offering 
him $14,000 for the premises, which offer 
was refused. Subsequently, on May 29, 
Mr. Woodbum called upon Mr. Larkin with 
an offer from Mr. Gross which he had re- 
ceived through A. C. Stein, Esq., attorney 
for Gross, and a real estate salesman named 
Sachs, to purchase the property and pay 
therefor the sum of $17,000. This offer 
was accepted by Mr. Larkin. Thereupon 
the agreement referred to in the first finding 
of fact was drawn by Mr. Woodbum and 
signed by Mr. Larkin. Afterwards Mr. 
Woodburn acted for Mr. Gfoss in his negoti- 
ations for the sale of the property to Dr. 
Blumberg, and also advised Dr. Blumberg 
to negotiate directly with Mr. Larkin for the 
purchase of the property, after the failure of 
Gross to carry out his agreement with the 
doctor. The testimony seems to indicate 
that Woodburn was at one time or another 
representing each person concerned in the 
sale and resale of the Larkin property.* 

CONCLUSIONS OF LAW. 

1. The relief prayed for should be 
granted. There is no valid reason why the 
agreement complained of should remain of 
record a cloud upon the title of Dr. Blum- 
berg. The doctor acted in good faith in the 
matter, and did all he was required to do to 
carry out his agreement with Mi. Gross. 
He made tender of the purchase money 
within the time specified in the agreement 
and was in no manner responsible for the 
failure of Gross to acquire title from Mr. 
Larkin, and Mr. Gross' inability to convey 
alone prevented the carrying out of the con- 
tract. Under these circumstances it would 
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be inequitable to permit the agreement to 
remain on* the record, especially as Mr. 
Gross knew the exact condition of affairs at 
the time he entered into his contrrct with 
Dr. Blumberg. If Mr. Gross has suffered 
any loss by reason of the acts of either Mr. 
Larkin or Dr. Blumberg they are both finan- 
cially responsible and he can proceed against 
them in an action at law. 

2. . Under the circumstances of this case, 
the $250 hand money paid by Mr. Gross to 
Mr. Larkin should be returned, and the 
agreement complained of stricken from the 
record. 

Let a decree be drawn accordingly. 

For plaintiff, George J. Kambach, Pattei- 
son, Sterrett & Acheaon. 

For defendant, R. B. Petty and A, C, 
Stein. 



®0ttrt 0f Common l^leas^ 

CLARION COUNTY, 

RULOFSON V. FIRST NATIONAL 
BANK OF CLARION. 

Interpleader — Sermce on non-remdent. 

A rale to interplead as to p^^rspnal property situate 
in this state may be served upon a non-resident, 
and this is the case although the interpleader 
grows out of an action of assumpsit. 

A petition for a rule to interplead need not affirma- 
tively aver that the property is claimed by one 
not a party to the suit, who has sued, or is ex- 
pected to sue for the same, where the pleadings 
in the case show such probable matter as lead to 
a belief that a suit may be instituted for the 
property. 

No. 114 December Term, 1906. 

Opinion by Wilson, P. J. Filed October 
19, 1907. 

A rule to show casue^ was granted and 
thereafter duly served on William R. Rulof- 
son in the above stated action of assumpsit 
of Sarah E. Rulofson against the First Na- 
tional Bank of Clarion, Pa., to appear on a 
day fixed and show cause why an issue 
should not be framtd between bin) and 
Sarah E. Rulofson to determine the owner- 
ship of the funds in dispute, to the ^amount 
of $9,558.54, deposited in the First National 
Bank of Clarion, Pa., and also to show cause 
why the said funds should not be decreed to 



belong and be paid to Sarah E. Rulofson, 
and judgment entered accordingly. On the 
return day of the rule a motion was pre- 
sented for the respondent, W. R. Rulofson, 
to vacate the order made June 29, 1907. for 
the service of the rule, to set aside the serv- 
ice thereof; alleging that this Court was 
without jurisdiction to make an order for 
the service of the rule upon a non-resident 
of the state, and also for the reason that the 
petition for the rule did not allege the money 
as claimed by one not a party to the suit, 
who has sued or is expected to sue for the 
same. 

The act of June 16, 1836, Sec. 2, P. L. 
789, extended throughout the state by act 
of February 14, 1857, Sec. 1, P. L. 39, con- 
ferred upon the courts of common pleas the 
power and jurisdiction of courts of chancery, 
so far as it relates to the determination of 
the rights to property or money, to be claim- 
ed by two or more persons in the hands or 
possession of a person claiming no right of 
power therein. 

The act of April 6, 1859, Sec. 1, P. L. 
387, makes it lawful lor any court in this 
commonwealth having equity jurisdiction, 
on motion of the plaintiff in any suit insti- 
tuted therein concerning the property men- 
tioned in said act, situate or being within 
the jurisdiction of such court, etc., to order 
and direct a subpoena or other process be 
served upon any defendant or defendants 
therein then residing or being out of the 
jurisdiction of such court wherever they may 
be found, and upon affidavit of such service 
had to proceed as fully and effectually as if 
within the jurisdiction of such court. While 
this act may not apply for the reason that 
the present action is in the court of common 
pleas and not a case in equity (as designated 
in the title of the aforesaid act), yet the 
personal property in dispute is within the 
jurisdiction of this court, and under the gen- 
eral equity powers of the court to prevent a 
iailure of justice in our opinion, this court 
has the right to acquire jurisdiction by ser- 
vice outside of the state of the claimant. The 
effect of the service of the rule is another 
matter. It is not contended by counsel for 
the plaintiff that a personal judgment can 
be rendered against W. R. Rulofson. The 
pleadings and copies thereof attached to 
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the rule and served upon W. R. Rulofson in 
West Virginia clearly show that the inter- 
pleader and the issue sought to be framed is 
to determine the ownership of the funds 
now within the jurisdiction. Independent 
of the aforesaid act of 1859, P. L. 387, the 
common law courts of this state have juris- 
diction over property situate within ita juris- 
diction, even though owned by a non-resi- 
dent; and in proceedings against such prop- 
erty jurisdiction to render a valid judgment 
in rem may be acquired by service outside 
of the state, but the judgment or decree 
binds nothing but the property within the 
jurisdiction of the Court. Ency. of Plead- 
ing and Practice, Vol. • 19, pages 612 and 
613;,Harrisburg National Bank vs. Heiser 
& Foote, 2 Pears. 255; Brewster Practice, 
Vol. 2, pages 1127-1129. 

The act of March 11, 1836, section 4, P. 
L. 77, provides that the petition or sugges- 
tion for the interpleader shall allege the 
right thereto is claimed by or supposed to 
belong to some person not being a party to 
the action (naming him or them), who has 
sued or is expected to sue for the same, or 
shall show some probable matter to the 
Court to believe that such suggestion is true. 
The petition and pleadings in the case do 
show such probable matter to believe 
that such suggestion is true, and therefore 
it was unnecessary to aver in the suggestion 
or petition that W. R. Rulofson had sued or 
was expected to sue such defendant for the 
same cause of action. 

And, now, October 19, 1907, aftc* argu- 
ment, the rule granted on August 26, 1907, 
why the order of June 29, 1907, and the 
service of the rule on the respondent should 
not be set aside, is hereby discharged at cost 
of W. R. Rulofson. 

For plaintiff, IF. A, & W, W, Hindman 
and S, K, Clarke. 

For plaintiff. A, A, Geary and Corbett A: 
Rugh. 

4 ^ m 

In the case of Orr Co. v. Cushman, 18 
Am. B. R. 535, it has been held that an 
action to recover the purchase price of goods 
sold to defendant as receiver in bankruptcy 
of a domestic corporation, for use in carry- 
ing on its business, as authorized by an or- 
der of the bankruptcy court, is maintainable 
in the City Court of New York. 



HAHRISBVRG. 



MUNICIPAL BONDS. 



School Imw — Words and phrases — Municipal 
corporations — ScJiool district — Depomi of state 
moneys — Act of 1906, 

The bonds of school districts are not municipal 
bonds within the meaning of Section 7 of the act 
of 1906, P. L. 47, so as to authorize them to be 
deposited with the State Treasurer as security for 
the deposit of state moneys. 

The word * 'municipal," as used in Section 7 of the 
act of 1906, has no qualifying words of any kind 
attached to it, and, therefore, must be construed 
as referring to the bonds of a municipal corpor- 
ation with the fullest and broadest powers of a 
municipality and not to a subdivision with such 
limited powers as a school district, which is not 
strictly a municipal corporation. 

Request of board of revenue commissioners 
for opinion. 

Todd, Attorney-General, October 30, 
1907. — I beg to acknowledge receipt of your 
letter of October 9, 1907, setting forth a copy 
of a resolution of the board of revenue com- 
missioners as follows: 

''That the clerk of the board be instructed 
to write the attornej'-general for an official 
opinion as to whether school bonds are 
municipal bonds within the meaning and 
purview of Sec. 7 of the act approved Febru- 
ary 17, 1906, P. L. 47, and can be approved 
by the board of revenue commissioners and 
the banking commissioner as proper securities 
tc secure deposits of state funds.'' 

Section 7 of the act of February 17, 1906, 
is as follows: 

**That in lieu of the surety bonds of surety 
companies, or of individuals, as aforesaid^, 
the deposit of state moneys may be secured 
by the deposit with the state treasurer of 
United States, municipal, or county bonds, 
to be approved by the revenue commissioners 
and the banking commissioner, or a majority 
of them, in an amount, measured by their 
actual market value, equal to the amount of 
deposit so secured, and twenty per centum 
besides. Said bonds to be accompanied by 
proper assignments or power of attorney to 
transfer the same, and said trust deposit of 
securities to.be maintained, on request, at 
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the amount aforesaid, in case of any depre- 
oiaiion in the valne thereof." 

School districts are not strictly municipal 
corporations. They have neither a common 
seal nor legislative powers. Wharton v. 
School Directors, 42 Pa. 368; Com. v. Bea- 
mish, 81 Pa. 389; Colvin v. Beaver, 94 Pa. 
388; Erie School District v. Fuess, 98 Pa. 
600. The word **municipal,'' as used in 
Sec. 7 of the act of 1906, has no qualifying 
words of any kind attached to it, and, there- 
fore, must be construed as referring to the 
bonds of a municipal corporation with the 
fullest and broadest powers of a municipal- 
ity, and not to a subdivision with such 
limited powers as a school district. 

I am, therefore, of opinion that the bonds 
of school districts are not municipal bonds 
within the meaning and purview of the act 
of assembly in question, so as to authorize 
them to be deposited with the state treasurer 
for the deposit of state moneys. 

(From Paul A. Kunkel, Esq., Harrisburg, Pa.) 



Evidence — Carbon Copies. 



The Supreme Court of Minnesota, in In- 
ternational Harvester Company of America 
vs. Elfstrom (112 N. W., 262), has held 
that carbon copies are duplicate originals, 
and either the first or the carbon copy may 
be introduced in evidence without account- 
ing for the non-production of the other. It 
was said:. 

**The remaining question relates to the re- 
ception in evidence of what the appellant 
claims was a mere copy of the contract with- 
out having first accounted for the absence 
of the original. This presents an interesting 
and somewhat novel question, but which, 
by reason of the introduction of labor-saving 
devices in modern offices, is liable to arise 
more frequently in the future. A sheet of 
carbon paper was placed between two sheets 
of order paper so that the writing of the 
order upon the outside sheet produced a fac- 
simile upon the one underneath. The sig- 
nature of the party was thus reproduced by 
the same stroke of the pen which made the 
surface, or exposed, impression. In State 
vs. Teasdale (97 S. W., 996, 120 Mo. App., 
692) it was held that a carbon copy of a let- 
ter was not admissible in evidence until the 



original letter from which it was made was 
accounted for. The signature would not, 
under ordinary circumstances, appear upon 
the carbon copy of such a letter. In Chesa- 
peake, etc., Ry. vs. Stock (51 S. E. 161, 
104 Va., 97) it was held that a carbon copy 
made at the same time and by the same im- 
pression of type may be regarded as a dupli- 
cate original of the letter itself and admitted 
in evidence without notice to produce the 
letter. We think this view can be sustained 
and that a clear distinction exists between 
letter press copies of writings and duplicate 
writings produced as was the contract in the 
case at bar. It is well settled that where a 
writing is executed in duplicate or multipli- 
cate, each of the parts is the writing which 
is to be proved, because bj^ the act of the 
parties each is made as much the legal act 
the other (Crossman vs. Crossman, 95 N. 
Y., 148; Hubbard vs. Russell 24 Barb., N. 
Ys, 408; I^wis vs. Payne, 8 Cow., N. Y., 
71, 18 A. M. Dec, 427; Jackson vs. Denni- 
son, 4 Wend., N. Y.. 558; Barr vs. Arm- 
strong, 56 Mo., 586; Weaver vs. Shipley, 
127 Ind., 526, 527, N. E. 146; Cleveland, 
etc., Ry. vs. Perkins, 17 Mich., 296; Phil- 
lipson vs. Chase, 2 Camp., 110). It is very 
generally held that a reproduction of a writ- 
ing by a letter press cannot be considered as 
a duplicate (Wigmore, Evidence, Sec. 1234, 
and cases thel-e cited ; Menasha Ware Co. vs. 
Harmon, 107 N. W., 299, 128 Wis., 177). 
The distinction between letter press copies 
and instruments produced by the use of car- 
bon paper, as in this instance,, seems reason- 
ably clear and satisfactory. What makes 
two numbers of an instrument duplicates 
and equivalents is the fact that the legal act 
of the parties as consummated embraces 
them both. Letter press copies are pro- 
duced by an act distinct from and subse- 
quent to the consummation of the legal act 
of execution. It may or may not be the act 
of the parties to the contract. We know 
from common experience that such copies 
are ordinarily produced by the labor of 
clerks and other employees, and that the re- 
i suits are not always satisfactory. But all 
the numbers of a writing which result from 
the completion of the legal act of the parties, 
although aided by mechanical devices or 
chemical agencies, meet the requirement of 
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originals. If the reproduction is complete, 
there is no practicjil reason why all the pro- 
ducts of the single act of writing the contract 
and affixing a signature thereto should not 
be regarded as of equal and equivalent value. 
In this instance the same stroke of the pen 
produced both signatures. The argument 
that the recognition of these instruments as 
duplicates would encourage fraudulent prac- 
tices does not touch the principle involved." 
— The American Lawyer. 



Where, prior to the four months period, 
a bankrupt recovers a judgment for a sum 
of money, it has been held, in Kneeland v. 
Pennell, 18 Am. B. R. 538, that the title of 
his trustee to the judgment is subject to the 
lien of the attorney for the bankrupt in the 
action; and in the absence of any restrain- 
ing order, the court in which the judgment 
was recovered may proceed to enforce the 
lien. 

Where the answer of an alleged bankrupt 
admits his insolvencj', and that he had com- 
mitted the acts of bankruptcy charged, but 
alleges that he is not amenable to the bank- 
ruptcy law because chiefly engaged in farm- 
ing, it has been held, in Stephens v. Merch- 
ants' National Bank, 18 Am. B. R. 561, 
that he is not entitled to a jury trial under 

section 19a of the Bankruptcy Act. 
>♦> 

In the case of Hurley v. Devlin, 18 Am. 

B. R. 627, it has been held that upon the 

death of a bankrupt the courtin which the 

order of adjudication was entered hasexclue- 

ive jurisdiction to determine his widow's 

right of dower out of all the lands of which 

the husband died seized, including those 

located in a State other than the State of the 

bankrupt's residence. 



The United States Circuit Court of Appeals, 
Fifth Circuit, has held, in Hull v. Burr, 18 
Am. B. R. 541, that a trustee in bankruptcy 
is vested by the Bankruptcy Act, 1898, with 
all the rights and title of the bankrupt, as 
well as with the rights of his creditors, and 
when he seeks to enforce rights or recover 
property in a district outside of the territorial 
jurisdiction of the court which appointed 
him, he stands in the position of those whos 



rights he has acquired and can only resort 
to the same courts. State or Federal, and is 
confined to the same remf dies, subject to 
the exceptions made by the amendment of 
1903 to sections 53b and 70e of the Bank 

ruptcy Act. 

•♦- 

The truth of articles published during a 
trial, tending to prejudice the public and 
members of the jury, and thereby influence 
the result, is held, in Hughes vs. Territory 
(Ariz.) 6 L.R.A. (N.S.) 572, to be no de- 
fense to a proceeding for contempt. 



That an agreement for an exclusive agency 
for a certain class of goods is illegal under a 
statute prohibiting contracts in restraint of 
trade is held, in Packard vs. Byrd (S.C.) 6 
L.R.A. (N.S.) 547, not to prevent a re- 
covery for a bill of goods sold under it. 



A contractor who fails to secure the archi- 
tect's certificate of completion, as required 
by his contract, is held, in Bush vs. Jones 
(CCA. 3d C) 6 L.R.A. (N.S.) 774, to be 
obliged, in order to recover by showing a 
substantial completion of the building, sat- 
isfactorily to establish that the certificate 
was unreasonablv withheld. 



A contract between the proprietors of the 
only two first-class hotels in the place to 
close one for a money consideration to be paid 
by the proprietor of the other, in order to give 
the latter a monopoly of the business, is 
held, in Clemmons vs. Meadows (Ky.) 6L. 
R.A.(N.S.) 847, to be contrary to public 
policy and void. 

•♦- 

Acceptance, without reading it, of a fire 
insurance policy issued upon parol appli- 
cation without any representation as to title, 
which contains a provision that, except in 
case of an agreement indorsed on or added 
to the policy, it shall be void if the subject 
of insurance be a building on ground not 
owned by the insured, is held, in Wyan- 
dotte Brewing Co. vs. Hartford F. Ins. Co. 
(Mich.) 6 L.R.A.(N.S.) 852, to be binding 
upon the applicant, and to bar recovery by 
him for loss, if the building is on leased 
property, which fact was not known to the 
insurer or its agent. 
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ALLEGHENY COUNTY. 
HEUER V. MORRIS. 

Cdneellatian of agreement — On accoxmt of being 
intoxicated — Later ratification. 

On bill filed to cancel an exchange of real estate on 
the ground that the plaintiff was drunk at the 
time be entered into the agreement, the testi- 

' mony showed that plaintiff was slightly intoxi- 
cated when he sign^ the agreement, but had a 
good understanding of what he was doing, and 
he later closed the transaction and did other acts 
confirming it. Held, the bill should be dis- 
missed. 

No. 628 April Term, 1907. 

Opinion by Fra^zer, P. J. Filed Novem- 
ber 12, 1907. 

The purpose of this bill was to compel de- 
fendant to reconyey to plaintiflf a lot of 
ground situate on Perrysville avenue in the 
Fifteenth ward of the city of Allegheny. 
From the bill, answers and proofs we find 
the following facts: 

FINDINGS OP FACT. 

1. Plaintiflf, who is 28 years old and a 
typesetter by trade, was about the first of 
June, 1906, the owner of a lot of ground 
situate in the Fifteenth ward of the city of 
Allegheny on Perrysville avenue, upon which 
Jot was erected a three-story frame dwelling 
house numbered 3929, the property being 
fully described in paragraph 10 of plaintiff's 
bill. 

2. Defendant is a real estate agent, hav- 
ing his office on Federal street in the city of 
Allegheny. About June 1, 1906, plaintiff 
visited the office of defendant, and placed in 
his hands for sale the property referred to 
in the preceding paragraph, at the time con- 
stituting defendant his agent to sell the 
same for the price or sum of $6,000, defend- 
ant to receive for his services a commission 



of two per cent, in case of a sale of the prop- 
erty being made by him. 

3. On the afternoon of September 20, 
1906, plaintiff called at the office of defend- 
ant and, learning that no purchaser had 
been procured for the property, proposed to 
sell the same to defendant for the price or 
sum of $5,000, $1,000 of the purchase price 
to be paid April 1, 1907, $500 on October 
1, 1907, and defendant to assume a mort- 
gage against the property upon which there 
remained unpaid $2,860; plaintiflf also to 
take as part of the consideration money a lot 
of ground owned by the defendant situated 
in Bethel township, Allegheny county, which 
lot was valued at $1,100, less a mortgage of 
$300, which plaintiff agreed to assume, this 
agreement being reduced to writing and 
signed by the parties, a copy thereof being 
made by plaintiff at the time. 

4. Within a day or two after the execu- 
tion of the agreement above referred to plain- 
tiff called at the office of defendant and left 
with defendant's father-in-law, who was an 
employee of defendant, his deed for the 
Perrysville avenue property, stating that he 
desired to have the matter fixed up as soon 
as it conveniently could be. After exam- 
ination of plaintiff's title to the property by 
defendant's attorney the sale was closed Oc- 
tober 3 by plaintiff executing and delivering 
to defendant a deed for the Perrysville ave- 
nue lot, and defendant executing and de- 
livering to plaintiff a deed for the Bethel 
township lot, and also notes for the balance 
of the purchase money as follows: Note for 
$1,000, payable April 1, 1907, and also note 
for $352, payable October 1, 1907. These 
notes were signed by defendant, witnessed 
by Mr. Rolshouse, and bore interest at the 
legal rate. Subsequently, at the request of 
plaintiff, other notes for the same amounts 
and payable at the same time were given by 
plaintiff to defendant in exchange for the 
notes first executed. These latter note's were 
identical with the first, except that defend- 
ant's signature was not witnessed by any 
person. 

5. After the exchange of deeds defendant 
took possession of the Perrysville avenue 
property and made improvements thereon 
to the extent of between five and six hun- 
dred dollars, plaintiff and his parents re- 



Digitized by 



Google 



172 



PITTSBURGH LEGAL JOURNAL. 



Number t 4^ 



ftidiDg in the house at the time. 

6. The Penrysville avenue property is 
not worth more than $5,000, and the fair 
value of the Bethel township lot, unencum- 
bered, would be about $700 or $750. 

7. On February 15, 1907, plaintiflE, with 
his attorney, called at the oflSce of defend- 
ant and expressed dissatisfaction with the 
terms upon which his property was trans- 
ferred to defendant, claiming that the con- 
sideration was inadequate and that he had 
been induced to make the transfer while 
under the influence of liquor. A demand 
was made upon defendant for a reconvey- 
ance of the property, which was refused. 

8. It appeared from the testimony that 
plaintiff had not been in good health during 
the spring and summer of 1906, and be- 
tween June and September of that year had 
visited Germany, returning home about Sep- 
tember 10, 1906. On September 20, 1906, 
plaintiff met his brother in the city of Pitts- 
burgh about noon, the two remaining to- 
gether until about 3:30, when they sepa- 
rated, plaintiff going to the office of defend- 
ant and his brother to his home. During 
the time they were together they took five 
or six drinks of whisky — "not very large 
ones. " The evidence shows no other drink- 
ing by plaintiff that day. 

9. On April 1, 1907, defendant tendered 
to plaintiff $1,030, being the amount, with 
interest, of the note for the part of the pur- 
chase money due that day, which amount 
was refused by plaintiff. 

CONCLUSIONS OF LAW. 

1. The evidence in this case does not 
sustain the averments in the bill. In the 
first place, while plaintiff might have been 
under the influence of liquor to some extent 
on the afternoon the agreement for the sale 
of the property was executed, it by no 
means appears that he did not know just 
what he was doing. At the time of signing 
the agreement he discussed the transfer and 
the terms upon which it was made with de- 
fendant in the presence of others, and after 
the agreement had been executed made a 
copy of it which bears no indication of hav- 
ing been written by an intoxicated person, 
but even if plaintiff was to some extent un- 
der the influence of liquor at that time his 
subsequent actions when perfectly sober 



would amount to a ratification of the con- 
tract. The fact alone that he afterwards 
executed a dead for the property and per- 
mitted defendant to take possession of it and 
make repairs upon it and otherwise exercise 
ownership over it without objection for 
nearly five months, is sufficient to prevent 
us from making the decree asked for. In 
view of the foregoing conclusion and the 
further fact that plaintiff will receive about 
the full value for his property, this bill must 
be dismissed. 

Let a decree be drawn accordingly. 

For plaintiff, S. O. Nolin. 

For defendant, /. L. RUchey. 



(Common Pleas No. 2, Allegheny Ck>.) 

HAMNETT v. MONONGAHELA 
TRUST COMPANY. 

IhisU — Parol gift of real estoUe-^Purchctaer at 
dienj^'saale. 

A parol gift of real estate, accompanied by poss o s n 
ion, gives the donee a title which he can enforce 
af^ainst a purchaser at sheriff's sale who has 
agreed to buy the property in the interest of the 
donee. 

No. 514 April Term, 1907. 

Opinion by Yotjng, J. Filed October 30, 
1907. 

This was a bill to have the defendant de* 
clared trustee for the plaintiff of certain 
lands described in tl\e bill situate in Mif&in 
township, Allegheny county. Pa. 

We find the following facts: 

FINDINGS OP FACT. 

1. Guy Hamnett, a son of the plaintiff, 
was the bolder of the legal titie to the real 
estate described in the bill prior to August 
6, 1906, and that it was subject to a nrort- 
gage to Irwin Redpath of $4,000, dated 
April 30, 1903, payable in three years with 
interest from date. 

2. On January 24, 1906, at No. 674 
February Term, 1906, of the Court of Com- 
mon Pleas No. 3 of this county, the mor^;a« 
gee caused a scire famas and alias scire 'faeioM 
to be issued on the mortgage above recited, 
and judgment was taken in default July 18, 
1906, and the real estate described in the 
bill sold to Irwin Redpath by the sheriff on 
Augbst 6, 1906. 
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3. Ouj Hamnett, the mortgagor, had 
removed from the state of Pemisylyania Id 
the spring of 1904 and never returned. 
Prior to August 6, 1906, the date of the 
sherifiPs sale, Guy Hamnett made a parol 
gift of the lands described in the bill to his 
mothar, Mary L. Hamnett, who took pos- 
session of the same, paid interest on the 
mortgage, paid taxes, fenced it, leased it, 
and otherwise treated and claimed it as her 
own property. 

4. The plaintiff learned of the foreclos- 
ure proceedings on the mortgage, and desir- 
ing to secure for herself something out of the 
proceeds of sale of the real estate, consulted 
her attorney, J. Merrill Wright, who was at 
the same time solicitor for the Monongahela 
Trust Company, the defendant, as to the 
method to accomplish that purpose. 
Wright advised the plaintiff that the only 
manner in which the title of her son, Guy 
Hamnett, to the lands could be divesteil was 
by a sheriff's sale, and then Wright sought 
to obtain the aid of the defendant in assist- 
ing the plaintiff. The defendant agreed 
to purchase the lands in its own name, pro- 
vided the sum of not more than $5,000 was 
necessary, then to dispose of the real estate 
as quickly and as profitably as possible, and 
after being reimbursed the amount invested, 
together with 6 per cent, interest, expenses, 
attorney's fees, and a commission of 10 ym 
cent on the price at which it might there- 
after sell the property, to voluntarily pay to 
the plaintiff such sum as might be left from 
the proceeds of such sale or sales, and to 
convey to the plaintiff whatever of the lands 
might be remaining. The agreement on the 
part of the defendant was not in writing, 
and it was especially stipulated and agreed 
to by plaintiff that the control and manage- 
ment of the real estate after its purchase by 
the defendant should be solely in the hands 
of defendant. Before the sheriff's sale Irwin 
Redpath, the mortgagee, was advised of the 
arrangement which had been made by the 
plaintiff with the defendant, and consented 
that defendant should purchase the prop- 
erty, and after the sale of the property to 
Irwin Redpath and delivery of the deed to 
him, he conveyed to defendant by deed 
dated August 26, 1906, and defendant paid 
him therefor the sum of $4,975, being in full 



of balance due on his mortgage together with 
interest and costs, attorney's fees, etc., and 
no part of that consideration was paid by 
plaintiff. 

5. On January 19, 1907, the defendant 
entered into a contract with James G. Kuhn 
for the sale of the five acre tract for the sum 
of $8,500. The price of $8,500 was the fair 
market price of the five acre trac< on Janu- 
ary 19, 1907r and it has not increased in 
value to the present. 

6. About January 19, 1907, the plaintiff 
notified J.' Merrill Wright and the Monon- 
gahela Trust Company that she was pre- 
pared to pay it the sum of money it had in- 
vested, with interest, expenses, and 10 per 
cent, on the amount of money it had in- 
vested. 

7. After the sale of the five acre tract, 
described as the seventh piece in the first 
paragraph of the bill, three still remained in 
the defendant, the Monongahela Trust Com- 
pany, twenty-seven lots of ground described 
as the 1st, 2nd, 8rd, 4th, 5th and 6th pieces 
in the first paragraph of the bill. 

We conclude as matter of law: 

CONCLUSIONS OF LAW. 

1. The Monongahela Trust Company, 
the defendant, took the lands described in 
the writ in trust for the Baid plaintiff to sell 
such portion of the lands as might be neces- 
sary to reimburse it the amount invested, 
together with 6 per cent, interest, expenses, 
attorney's fees and a commission of 10 per 
cent, on the price at which it might there- 
after sell such portion of the lands as might 
be sold, and to reconvey to the plaintiff 
whatever of the lands might remain unsold. 

2. The Monongahela Trust Company, 
the defendant, may complete the sale of the 
five acre tract to James C. Kuhn for the sum 
of $8,500, and out of the proceeds thereof 
reimburse itself the amount invested by it, 
together with 6 per cent, interest, expenses, 
reasoaable attorney's fees and a commission 
of 10 per cent, on the sum of $8,500. 

3. The defendant shall account for and 
pay over to the plaintiff the balance of the 
'sum of $8,500 after deducting the amount 
necessary to reimburse the plaintiff, as set 
forth in the foregoing conclusion of law. 

4. The Monongahela Trust Company, 
the defendant, shall convey to the plaintiff 
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all the remaining lands described in the bill, 
being those described in the Ist, 2nd, 3rd, 
4th, 5th and 6th pieces in the first paragraph 
of the bill. 

5. That the costs of this proceeding be 
paid by the defendant. 

DISCUSSION. 

The evidence satisfies us that Gay Ham- 
nett made a parol gift of the lands in dis- 
pute to his mother, and that she entered 
into possession of the same. Both the Mo- 
nongahela Trust Company and its attorney, 
Mr. Wjight, who was also attorney for the 
plaintiflE. were willing to assist the mother 
to save something out of the lands, and a 
verbal agreemcipt was made between the 
company and Mrs. Hamnett under the ad- 
vise of their mutual attorney. We find that 
that agreement was that the Trust Company 
should manage the real estate, sell as quickly 
as possible a portion of it, reimburse itgelf 
out of the proceeds of the portion sold, in- 
cluding the money actually expended by it, 
the expenses of its management, 6 per cent, 
on the money invested to secure the title, 
reasonable attorney's fees, and 10 per cent, 
on the amount received upon the sale of the 
portion sold. The defendant in its answer 
asserts that this was the agreement and the 
president of the company admits it when on 
the stand, and says it is still the purpose of 
the defendant to carry it out. There is un- 
doubted authority that a parol gift such as 
this, and entry ;nto possession by the donee, 
gives such donee such an interest as would 
enable him to sustain a bill against a pur- 
chaser at sheriff's sale, who had promised to 
purchase for the benefit of the donee and 
then refused to perform the promise as trus- 
tee ex-maleHcio. In this case, the defendant 
having alleged a trust and having after- 
wards, through its officers, admitted when 
the case was on trial that it had purchased 
the land for the benefit of the plaintiff and 
was still willing to carry out the terms of its 
agreement, it is not necessary to find either 
fraud or to resort to a finding that the de- 
fendant is a trustee ez-inaleficio. We are 
only required to declare the trust as set up 
and proven by the defendant. If the de- 
fendant had offered before bill filed to per- 
form the agreement which it now admits it 
might have saved the costs. As it is, we 



are of the opinion that the costs 8h(>uld. be 
paid by the defendant. 

For plaintiff, (?. C. Hartman. 

For defendant, J. Merrill Wright and IF. 
L. McOonegly. 



ALLEQHENt COUNTY. 

In re Estate of J. M. SCHAFER, 
Deceased. 

Decedent* 8 estaJte — Burial expenses — Limitaiwn 
by wiU — Expenditure bg execuior—Sur- 
charge, 

Au executor may be jastified in exceeding a testa- 
mentary limit in the amount to be expended for 
funeral and tombstone by the conduct of the 
family and on the ground of testator's mistake. 

No. 102 May Term, 1907. 
Hawkins, P. J. 

STATEMENT. 

The question involved in this case is 
whether or not "the executor was justified in 
exceeding the amount fixed in the will for 
funeral expenses and a tombstone. 

The facts are these: 

Testator directed that his "funeral, burial 
and tombstone expenses" should not exceed 
$250. Before this limit was known to the 
family funeral and burial expenses amount- 
ing to (276 had been incurred, and after- 
ward the executor contracted for a tomb- 
stone $200 additional. It was conceded 
that the amount so expended was reasonable 
when considered in relation to the value of 
the estate, but objection was made by one 
of decedent's daughters to allowance of the 
claim presented for the cost of the tomb- 
stone as being in excess of the amount fixed 
in the will. Exceptant's share of this ex- 
cess would be one-fifth. 

Opinion. Filed December 11, 1907. 

Looking at the face of this will it is seen 
that testator contemplated the erection of a 
tombstone; and the duty of the executor to 
efifectuate this purpose was implied. It does 
not necessarily follow because the limit of 
expenditure was exceeded in testator's fune- 
ral that his wishes in respect of a tombstone 
must fail. The liberality of legatees is not 
compliance with testator's expressed wish in 



Digitized by 



Google 



December «5, *07. 



PITTSBURGH LEGAL JOURNAL. 



175 



respect of the erection of a tombetone; the 
executors duty remained. In the absence 
of notice to the contrary it was an implied 
encouragement to the executor to disregard 
the testamentary limit. The estate was 
theirs to do with as they pleased. The 
Courts are not disposed to a strict interpre- 
tation of such provisions. In Porter's Es- 
tatCy 77 Pa. 43, it was said that mistakes in 
fixing the amount to be expended in such 
matters were not uncommon, and double the 
maximum amount named in the will there 
was accordingly allowed. The reasonable- 
ness of the increase in the present case hav- 
ing been conceded the exceptant has no just 
ground of objection to its allowance. 

For accountant, Mark Schmidt and Joseph 
Mcdwre. 

For exceptant, /. TT. Lemon. 



CAMBRIA COUNTY. 
COMMONWEALTH v. CAUFFIEL. 

Libel — Corporations — Costs. 

Under the laws of Pennsylvania a criminal action 
does not lie for libelling a corporation. 

On the trial of an indictment for libelling a corpor- 
ation the Court instnicted the jury to return a 
verdict of not goilty, but left to the jary the dis- 
position of the costs. 

December Sessions, 1907. 

Oral charge to the jury by Savage, J. 
Filed December 18, 1907. 
Gentlemen of the jury: 

Counsel have agreed that this case be sub- 
mitted to you under the charge of the Court 
They have made this agreement with the 
knowledge that I propose to leave to you 
only the question of costs. 

I think it wise, under the circumstances 
of this case, that I should explain to you 
my reasons for refusing to leave the question 
of the defendant's guilt to you, or, in other 
words, for taking tbe case from the jury on 
that question. 

It is perhaps unfortunate that I am re- 
quired to do this, because if it were found by 
you, under the evidence in this case, that 
the defendant did maliciously undertake to 
injure the United States National Bank and 



the Johnstown Trust Company, by circu- 
lating the notices offered in evidence, it 
would seem that he ought to be punished. 
I think that will be conceded by every fair- 
minded man. 

The case presents features which make it 
of unusual interest to the public at large, 
and especially on account of the occurrence 
having taken place at the time when it did 
— a time when financial institutions all over 
the country were held, more or less, in dis- 
trust by the people. 

Under our financial system, the surplus 
earnings of the great mass of tbe people of 
the land are as a rule deposited in national 
banks and trust companies, and their fi- 
nancial condition and their welfare is the 
welfare of the people of the country; and in 
my judgment, and I believe in the judg- 
ment of every one within my hearing, there 
ought to be adequate legislation to protect 
these institutions, which are, as it were, the 
institutions of the people, because they are 
tbe institutions which are taking care of the 
money of the people, and adequate legisla- 
tion to protect them against any course of 
conduct on the part of any individual which 
would have a tendency to create financial 
disaster, should be enacted* The situation 
may well be conceived of where a particular 
financial institution or a particular bank 
may be in an unsound condition, or may be 
so managed as to make it unsafe as a de- 
pository, and if reports are true, there are 
plenty of those kind of institutions over in 
the center of the financial storm district. 
New York. But there ought to be a law 
that would protect the people against the ex- 
position of even an institution of that kind 
at a time when such exposition would have 
a tendency to do great harm by causing 
timid people to withdraw their holdings 
from other financial institutions and thus 
create a stringency on money banks, and fi- 
nancial and business disasters; not for the 
protection ot the particular bank which 
might have been at fault, but for the protec- 
tion of the peoples' banks in general. Some 
of you may never have thought of the situ- 
ation of a bank, and if you would have been 
told that a bank could not pay all its de- 
positors, you would have thought that that 
bank was not in a sound financial condition. 
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That ifl not correct. No bank is ever able 
to meet the demands of all its depositors if 
they were to require their deposits to be re- 
paid to them at any one time. Any bank 
that would keep itself in such condition 
would be very badly mismanaged and would 
soon fail, because the purpose of banks is to 
act as an intermediary in the loaning of the 
money of a man who has it to loan to the 
party to desires to borrow it, usually for 
business purposes. Money is deposited by 
you, by the wage earner, by the merchant, 
by the capitalist, by whoever has money to 
deposit, and the banks loan it out to those 
who wish to borrow, on proper security, and 
in that way they make their money, and in 
that way they reap their profit In many 
instances they pay interest on deposits, small 
interest They are obliged to reloan this at 
a larger interest, and they are obliged to 
make their money in that way, so that any 
action on the part of any individual, espe- 
dally at a time when there is distrust of our 
financial institutions by reason of some of 
them having failed throughout the country, 
which would cause, or have a tendency to 
cause, a run on our banks, ought to be the 
subject of punishment for the good of the 
general public, and there ought to be, and I 
have no doubt there, will be, legislation 
which will cover this situation, providing 
for a situation such as this; and, in my judg- 
ment, it ought not to be an extension of the 
libel law generally to corporations, which 
might be well enough as to other and differ- 
ent kinds of corporations than banks, but 
there ought to be a law especially protecting 
such institutions I am speaking of, financial 
institutions, banks; because the injury is so 
far reaching and affects not the individual 
corporation alone, but is likely to reach out 
and affect communities and the general pub- 
lic at large, and if there is legislation, as 
there will be, unless the next legislature is 
remiss in its duties to the general public, I 
hope it will be something on the lines I have 
indicated; that is to say, not the extension 
of the libel law to cover banking institu- 
tions, but special legislation, or legislation 
that will specially protect institutions of this 
kind. 

The law, as it is to-day in Pennsylvania, 
does not contemplate that a corporation may 



be libeled, in my judgment When th^ i 
tion to quash the indictment was made yfl*» 
terday I had considerable doubt on this qoes** 
tion. I have examined the opinion of Judge 
Hasler, of Lancaster county, whidb is tiie 
only opinion that is at all satisfactory in this 
State, as well as the Act of Assembly,, and 
the comments on the common law by As 
writers of treatises on criminal law, and I 
am of the opinion that a corporation in 
Pennsylvania may not or cannot be libded 
under existing laws. The Act of Assembly 
of 1860, which is said to be nothing more or 
less than a definition of the criminal libel, 
provides: ''If any person shall write, jmnt, 
publish, or exhibit any malicious or defama- 
tory libel, tending either to blacken the 
memory of one who is dead, or the reputa- 
tion of one who is alive, and thereby expos- 
ing him to public hatred, contempt or ridi- 
cule, such person shall be guilty of a misde- 
meanor,", etc. I do not think the legis- 
lature had in contemplation any other than 
a natural person, and I do not think, espe- 
cially in view of the time in which this act 
was passed, that the legislative body for a 
moment considered that they were protect- 
ing by this corporations. That they ought 
to enlarge the scope of the libel law to in- 
clude corporations in general, I have no 
question; but there should be something 
special for the protection of our financial in- 
stitutions on account of the close relations 
they bear to the people, and especially be- 
cause the money of the great depositing pub- 
lic is tied up in them. 

Now, to come down to this particular case, 
I think the notice, the article complained of, 
would bear the construction put upon it by 
the innuendo of the indictment, and if cor- 
porations could be libeled, I would have to 
leave it to you to say whether or not the 
meaning was that which the prosecution has 
attributed to that notice. And you ihea 
would have to take into consideration the 
circumstances surrounding this case, and the 
reason why these notices were sent out, and 
it is not improper that I should give you my 
ideas about this case. You are not to be 
governed by them when you come to peas 
upon the question of costs, because I am 
going to leave that entirely to you. But, 
assuming that it were found by the jury that 
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the meaning intended to be eonyeyed by tl^at 
nodoe was tbat these inititutione were in a 
shaky condition, it seems to me that there 
was no occasion for sending out these no* 
tices; the defendant did not need to do it in 
order to protect himself in any way. He 
ooald haye recalled the checks without re- 
ferring to the bank, and ha could have 
changed his deposit — there was nothing 
wrong in that — the man has a right at any 
time to change his deposit; he has a right to 
quit dealing with a bank at any time he 
chooses the same as any other individual, 
and he could have made arrangements with 
the bank that the checks should be presented 
at the new depository^ There is more than 
one way in which the matter might have 
been arranged other than by sending oi|t no- 
tices of this kind. 

There is considerable evidence in this case 
tbat would go to show it was the result of a 
quarrel or fight, because of some difficulties 
as to the electric light situation in the 
borough of Franklin. To visit the sins of 
two or three bank directors, even if they were 
in the wrong, not only upon the other bank 
directors and stockholders of the bank, or to 
attempt to do it, and what is far worse, to 
visit those sins upon other banks, not only 
in Johnstown, but elsewhere in the State of 
Pennsylvania, and all over the country, be- 
cause the failure of one bank was just so 
much more fuel added to the fire, and just 
so much increased the distrust of the people, 
and cause them to withdraw their moneys, 
which, under ordinary circumstances, they 
would not have done — to visit the sins, even 
if they were in the wrong, of two or three 
bank directors upon whole communities is 
not a right thing. You will agree with me 
— everybody will agree with me — that this 
thing did draw out of a difficulty of that 
kind, according to the testimony we have 
before us. There are other ways of having 
wrongs righted, if this defendant was 
wronged by that electric light transaction, or 
deal — whatever it was — there are other ways 
o( having his wrongs righted than by an ac- 
tion such as he took. He may not ^ave 
leaUzed what he was doing; he may not have 
stopped to think and consid^^r what might 
have been the result of this course of action, 
and he may have acted in a sense innocently 



in the matter, but still, in my judgment, it 
was a very wrong thing to do and a very un- 
necessary thing to do; and not for the sake 
of punishing ihe defendant, but for the sake 
of an example, if the law extended the crime 
of libel so as to protect a corporation, and 
the facts were found in this case as the com- 
monwealth say they should be found under 
the testimony, it would be just and proper 
to punish him with such punishment as 
would bring about proper results. In other 
words, as the testimony stands, in this case, 
I do not think he ought to have taken this 
course of action — ^it was wrong. You, of 
course, have a right to pass upon the facts, 
and you will think for youiselves. I do not 
know what yon might think about it This 
is something I would not say to you; I 
would not even intimate to you how I felt 
at all; I would not expect you would know 
what my feelings were, if I were leaving the 
case to you and you were to decide it I 
would not think of intimating anything. I 
am only expressing myself in this way be- 
cause I think it is proper tbat the people 
should understand what the feeling o/ the 
Court is with regard to this matter, and tm- 
derstand the reasons for my feelings, and 
they should take some notice of what the 
duties of parties toward financial institutions 
in times of financial distress are — duties to 
these financial institutions, not because they 
are financial institutions, but because they 
are the great depositories of the people, and 
the safety of the people depend upon their 
safety, and the welfare of the i>eople, so far 
as their moneys are concerned, is the wel- 
fare of the banks in which those moneys are 
deposited. 

I have said as much as I have because I 
expect there are people here who may have 
more or Icer voice or influence in the selec- 
tion not only of members to the next legis- 
lature, but in helping to obtain needed legis- 
lation in this direction. I think not only 
myself, but counsel for the defense, will agree 
— everybody will agree — that some legisla- 
tion of this kind is needed, whether they 
think this is a crime, or whether they put 
upon it the construction that I put on this 
testimony or not, but they will agree to that 
general proposition, and I hope this case will 
lead to an effort on behalf of the people who 
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are interested in the matter to have the 
necessary legislation. 

Kowj I am going to leave with you the 
question of costs. You will return the de^ 
fendant not guilty. If you think the costs 
ought to be visited upon him, you will visit 
him with the costs. If you think his con- 
duct was such as would make it reason- 
able that he ought to pay the costs in this 
case^ then you have a right to say so by 
your verdict. If you think the posecutors, 
on the other hand, were too haety in bring- 
ing their prosecution, that their course of 
conduct was not commendable but repre- 
hensible in any degree, and that they ought 
to be visited with the costs, then you put the 
costs on them, or either of them. If you 
think both parties ara at fnultj you have a 
right to divide the coats; or if you believe 
that in the interest of Justice neither party 
should pay the costs^ then it would be right 
for you to place the costs on the county. 

You may take this case and determine 
this question of costs, and return a verdict 
of not guilty. I might add the only reason 
why I have been free with my comments in 
this case is because of the general interest 
of the community; I am not interested 
either on one side or the other; I have in 
mind only the general interest of the com- 
munity in this case. 

Verdict not guilty and the defendant pay 
the costs. 

For plaintiffs, H, S. Efiddlsy^ Percy Allen 
Rme, D. F. Weimer and J. W, Lf^'ch. 

For defendant, Robert S. Mui-phy^ John 
Marrmi^ K P. Martin and D. L, Parsons, 



Charter authority in the corporation to 
perform the act is heldj in Stacy v. Glen 
Ellyn Hotel & H. Co. (111.) 8L.R.A. (N.S.) 
966, to be necessary to render valid any at- 
tempted dedication by the cli rectors of a cor- 
poration of its property for public use. 



One attempting to ride a bicycle upon a 
sidewalk, even in the ahgence of an ordi- 
nance prohibiting it, is held, in Fielder v. 
Tipton (Ala. ) 8 L. R. A. (N,S. ) 1268, to take 
the risk of injury which he iiiay thereby 
cause to pedestrian! with whom he comes in 
contact. 



Communistic life by the members of a re- 
ligious corporation is held, in State v. Ama- 
na Society (Iowa) 8 L.R.A. (N.S.) 909, net 
to be contrary to public policy. 



The power of a receiver of a corporation to 
sue in a foreign jurisdiction, even with leave 
of the court, is denied in Fowley v. Osgood 
(C. C. A. 8th C.) 4 L.B.A. (N.S.) 824. 



The right of a corporation to recover for 
a libel upon it, as distinct from that upon 
its individual members, is sustained in 
Pennsylvania Iron Works v. Henry Voght 
Machine Co. (Ky.) 8 L.R.A. (N.S.) 1023. 



The right of a widow to recover her dower 
in lands alienated by her husband during his 
lifetime, out of his estate, eirher at cx>mmon 
law or under a statute passed after the alien- 
ation of the property, making her dower in- 
terest one-third absolutely in value of the 
real estate possessed by him during cover- 
ture, is denied in Hilton v. Steward (U(ah) 
8L.R.A. (N.S.) 1101. 



A husband, who has been decreed to pay 
an allowance at stated times for his wife's 
support, cannot escape imprisonment for 
failing to comply with the decree by taking 
the poor debtor's oath according to the de- 
cision of the Rhode Island Supreme Courts 
in Mowry v. Bliss, 65 Atlantic Reporter, 
616. The court holds that where a defen- 
dant in a divorce proceeding is incarcerated 
for failure to satisfy an execution for alimony 
and suit money he is not simply imprisoned 
for debt, but also for contempt for failing to 
comply with the court's decree. 



In McCullough v. Grady, 102 New York 
Supylement, 633, decided by the New York 
Supreme Court, the majority of the court 
held that a claim for wine, food, cigars, 
liquors, etc. » used in the celebration of a 
wake was a proper charge against decedent's 
estate. The majority depended on the case 
of A^cCue y. Garvey, 14 Hun. 566, in which 
it was considered the rule had been recog- 
nized, but the dissenting opinion insisten 
that the cited case was not in point, and 
repudiated the claim as illegal. 
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PITTOBURGH, PA., JANUARY 1, 1908. 

ALLEGHENY COUNTY, 

[Eor former opinions in this estate see No. 
20, page 123 and No. 22, page 136, N. S. 
Vol. 36.] 

In re Estate of MARTHA McD. 
SMITH, Deceased. 

Safe of real estate — Commissions — Authoritg of 
Agent, 

Where in the sale of land the decedent's estate has 
been benefitted by services of a real estate agent 
at the instance of an attorney of an heir the agent 
is entitled to reasonable compensation for his 
services. 

No. 329 September Term, 1905. 
Over, J. 
Opinion. Filed December 22, 1905. 

It is contended by counsel for L. H. 
Smith, one of the exceptants, that J. H. 
Goehring acted as agent for the Kaufmann 
Bros, in the negotiations for the sale to them, 
and therefore is not entitled to any compen- 
sation out of the trust estate. Tf this mat- 
ter is to be determined by his answer to one 
question without considering his whole tes- 
timony, and that of other witnesses called to 
support his claim, this objection seems well 
founded. That question was, **WhD repre- 
sented Kaufmann Bros.?" and the answer 
**I did." He also testified that he repre- 
sented the heirs through Mr. Jennings; that 
there was no arrangements that Kaufmann's 
should pay his commissions nor compensate 
him. Morris Kaufmann testified that Goeh- 
ring did not act as their agent, and nothing 
was ever mentioned about paying him; that 
Mr. Goehring called his attention to the 
property, and that before he saw Mr. Brown, 
his attorney, he told Goehring if it could be 
had for $1,010,000 '*we would be perfectly 
willing to take it.'* Mr. Brown, who repre- 
sented Kaufmann Bros, as attorney in the 



transaction, and who had frequent inter- 
views with Goehring, testified that he was 
acting as agent attempting to sell to Mr. 
Kaufmann, and that he got the Kaufmann 
stipulation through him acting as attorney 
for them. Air. Jennings testified that *^he 
(Goehring) came to me; that is really what 
suggested to me to try and make a sale, as I 
had not thought of it any more.'' * * * 
**In January he offered me $1,000,000 flat, 
he had come by degrees from $900,000 to 
$950,000, and finally came up to $1,000,000. 
I thought it was then worth while to get 
authority to try and make the sale.*' * * 
*^He asked what commissions I would allow; 
I told him The Real Estate Trust Company's 
commissions were $15,000; that I presumed 
that the Court would allow that, but that 
was for the Court to say." 

Mr. Goehring had prior to his negotia- 
tions through Mr. Jennings approached the 
representatives of the Oliver estate, stating 
that he had a possible purchaser at $1,000,- 
000 and wanted the estate to pay the whole 
or part of his commissions, which they de- 
clined to do. 

It thus clearly appears that he expected 
to be paid by the Smith Estate, and consid- 
ering all the evidence, that Mr. Goehring 
did not act as Kaufmann' s agent in the 
transaction, and was mistaken when he said 
he represented them. 

It is alleged also that he knew that Kauf- 
mann's would give $1,100,000 for the prop- 
erty, and that he acted in bad faith to the 
estate in not communicating this fact to the 
trustee. The evidence shows very clearly, 
however, that it was with the greatest diffi- 
culty the stipulation was procured from them 
to bid $1,040,000, and that Mr. Goehring 
had no information they would bid any more 
until the public sale, at which he bid for 
them $1,100,000. At this thirae he did not 
represent the trust estate; had a perfect right 
to act for Kaufmann' s, and what he did was 
not projudicial to the estate. 

Kaufmann' s, like all purchasers, wished 
to procure the property at the lowest possi- 
ble price, and the fact that they increased 
their offers submitted by Goehring to Jen- 
nings does not militate against his claim. 
It is very probable that if he had not opened 
negotiations with Mr. .Jennings for the sale 
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of the property that it would have been sold 
for ^100,000 less thaiv was realized at the 
public sale, and as the estate has been 
greatly benefited by his services he should 
be compensated. 



Dissenting opinion by Hawkins, P. J. 
Filed December 22, 1905. 

I must dissent from the dismissal of the 
exceptions to the allowance of Mr. Goeh- 
ring's claim upon the grounds: 

(1) That he was not employed by the 
trustee for sale; and 

(2) That by his own admission he was 
acting in the interest of Kaufmann Bros. 

It would be obviously bad policy to per- 
mit any real estate agent who secured, or 
claimed to have secured, a bidder in the 
course of proceedings for sale under order of 
this Court to make that a basis for compen- 
sation. The whole guild would be rushing 
into court clamoring for commissions and 
the interest of heirs become a secondary con- 
sideration. The present ca^e is a striking 
illustration of the evils of such a practice; 
commissions amounting in the aggregate to 
over 30 per cent, of the advanced price real- 
ized at the public sale were claimed and 
much valuable time occupied in passing on 
them, whereas only 1^ per cent, was claimed 
by the agent who had previously made priv- 
ate sale under authority from the trustee. 
The appointment of a trustee for sale implies 
his right to take such measures as may be 
proper to carry the order of the Court into 
effect, and therefore to employ necessary 
agents. There is no pretence that Mr. Goeh- 
ring had any authority whatever from the 
trustee in this case to act or that the trustee 
even knew he was taking any part in the 
sale. It may be conceded that if, acting 
solely in the interest of the estate, although 
a volunteer, he had been instrumental in 
raising the price by $100,000, he would have 
had a strong equity to recognition by this 
Court; it is upon this ground only that the 
claim of Mr. Jennings can be sustained, but 
Mr. Goehring admittedly had no contract 
relation with the estate, and his own testi- 
mony shows him assuming the impossible 
function of serving two masters, and there- 
fore without any equity to compensation. 
This is seen in his admission that he * 'repre- 



sented" Kaufmann Bros.; made an **offer'* 
of $1,010,000 in their **behalf;" knew they 
would go higher and yet did not inform the 
trustee of this fact, and a higher offer was 
made **for us'* (meaning the Kaufmann's) 
by John D. Brown, who was their attorney, 
and his continued agency for them in bid- 
ding for the property when offered at public 
sale. It is said that he had great difficulty 
in getting the Kaufmanns to bid $40,000 
more, but this is discredited by his own ad- 
mission and by the fact that within a few 
weeks thereafter he bid, under their direc- 
tion, nearly $100,000. So it is urged that 
resale would not have been ordered without 
his services in securing the Kaufmann'p bid, 
and the number of bidders at the public sale 
showed that the property was in demand at 
a price in excess of $1,000,000. But con- 
cede the truth of this suggestion, the result 
would have been the same had he made the 
bid as the avowed agent of the Kaufmanns. 
Every bidder at the public sale raised the 
price and thereby benefited the estate, and 
yet no one would claim that these bidders 
are entitled to compensation. An essential 
condition of recovery is that an agent" shall 
make full disclosure of all the material facts 
to his principal, and Goehring kept the 
council of the Kaufmanns. 

But while it is conceded that the testi- 
mony of Mr. Goehring himself is unsatisfac- 
tory, it is insisted that his claim is sustained 
by that of others, and particularly Mr. Jen- 
nings and Mr. Kaufmann, but an examina- 
tion of that testimony only fails to strengthen 
his case. According to the testimony 
(quoted) of Mr. Jennings, who disclaimed 
any authority to speak for the Court, Mr. 
Goehring first * 'offered'' him $900,000 and 
^'came up by degrees" to $1,000,000; and 
it was then he thought it worth while to try 
and get authority to make a resale. There 
was no pretence of consultation with the 
trustee nor promise of compensation. Ac- 
cording to the testimony of Maurice Kauf- 
mann, who was an interested witness so far 
as compensation was concerned, Mr. Goeh- 
ring first told the brothers that the Smith 
buildings could be bought for $1,000,000 and 
afterwards that '^probably" $10,000 more 
would buy it; that their ^'dealings were al- 
together with Mr. Goehring and Mr. Brown, 
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who was their attorney, at least I left every- 
thing to Mr. Brown;" and that Mr. Brown 
after returning from court reported they 
would have to 'make a better oflFer," which 
was done. This testimony leaves the im- 
pression that Mr. Goebring was not there on 
behalf of the estate to get the highest price, 
but in consultation with the Kaufmanns to 
ascertain what bid would be sufficient to get 
them the property; he was not a privateer 
cruising on the sea of trade to make reprisal 
for the benefit of the estate, but issued from 
a foreign port to get what he could and give 
what he must, and has therefore no equity 
to recognition here. 

I would therefore strike out the allowance 
made to him by the Auditing Judge both on 
the ground of public policy and want of 
equity. 



iSfonxt of UiwxvXtx jieBstons^ 

ALLEGHENY COUNTY, 



In re Road in Scott and Union Town- 
ships and Green Tree Borough. 

Tbwnship roads — Opening of — Proceedings 
under the act of 1836 — Motion to quash — Act 
of June?, 1907, 

A road between two townships of the first class 
may be laid out in the manner provided by the 
act of 1836. That act in such a case is not re- 
pealed by the act of June 7, 1901, relating to the 
same subject. 

No. 6 June Session, 1907. 

Opinion by Shafer, J. Filed December 
7, 1907. 

In this case the road petition in the usual 
form was presented, asking for the laying 
out of a public road from a point on the 
Banksville road, being a road macadamized 
by the county, to a point on the Pittsburgh 
and Washington pike, the distance between 
the points being apparently about three- 
fourths of a mile. Viewers were appointed, 
who reported in favor of a road which they 
laid out, the report being filed September 7, 
1907. The road is substantially all in 
Union and Scott townships, a few feet about 
the middle of the road and a few feet at the 
•ud, being across a corner of Green Tree 
borough. The repX)rt was confirmed on Oc- 
tober 25, and the present motion filed on 



November 21, 1907. The motion is founded 
upon the fact that each of the townships 
above named is a township of the first class, 
and it is contended that the act of June 7, 
1901, P. L. 510, has taken away the juris- 
diction of the Court of Quarter Sessions to 
lay out such a road. That act gives the 
board of township commissioners power tc 
lay out roads and streets within the town- 
ship, and provides a system of ascertain- 
ment of damages and all other matters con- 
nected with the laying out of such roads or 
streets. It was held by the Superior Court 
in the case of the West Liberty and Knox- 
viUe Roads, 20 Superior Court, 586, that the 
act of 1836 does not, since the general 
borough law authorizing boroughs to lay out 
streets, authorize the laying out of a street 
wholly within two adjoining boroughs, it 
having been previously decided by the Su- 
preme Court in Parkersburg Borough StreeU, 
124 Pa. 511, that the Quarter Sessions had 
no power to lay out streets wholly within a 
borough. It is urged in support of the mo- 
tion to quash that, as the authorities of 
townships of the first class have substan- 
tially the same power to lay out streets as is 
vested in boroughs, the same rule should ap- 
ply to roads in two or more adjoining town- 
ships. In the case of Dempster v. Traction 
Company^ 205 Pa. 70, it was pointed out 
that the grant of like powers to a borough 
and to a township of the first class did not 
necessarily carry with it the same conse- 
quences; that although a borough and a 
township have the same powers in regard to 
streets, they still remain what they are, dis- 
tinct species of municipality, the one being 
presumably a town or village, compactly 
built and occupying a comparatively small 
space, whereas a township, although suflS- 
ciently populated to be a township of the 
first class, might contain a number of towns 
or villages, and might also contain a large 
extent of territory which was purely rural 
and likely to remain so. It is also to be ob- 
served that the act of April 28, 1899, which 
creates townships of the first class, expressly 
provides that all existing laws relating to 
townships shall continue in force until 
changed as to either class of township by 
legislation relating expressly thereto. In a 
thickly populated county, such as the 
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county of Allegheny, it may well be that a 
great stretch of country may be wholly occu- 
pied by townships of the first class, and it 
would certainly be very inconvenient if pub* 
lie roads could not be laid out from points 
in one township to points in another with- 
out the joint action of the local authorities. 
And the argument ab inconvenienti made by 
the Supreme Court in the case of the Sofiier- 
set & Stoystovni Road, 74 Pa. 61, would seem 
to be equally applicable in the present case. 
In that case it was held that the act of 1836 
was not repealed as to roads part of which 
lay in a township and part in a borough. It 
is suggested that the act of 1901 would seem 
to be exclusive as to the laying out of roads 
wholly within the township, and that if this 
is so the reasoning in the West Liberty and 
Knoxville case above cited should lead to 
the conclusion that it is equally exclusive in 
adjoining townships and boroughs. What 
the law may be as to the exclusive character 
of the act of 1901, as to streets wholly with- 
in the township, we are not now called upon 
to decide, but, considering the natural differ- 
ence between a borough and a township, we 
are of opinion that the reasons which have 
induced the Courts to hold the act of 1836 
repealed as to a road in two adjoining 
boroughs, are not sufficient to require us to 
hold that the act of 1836 is repealed as to a 
case like the present. 

The motion to quash is therefore refused. 
For petitioners, J, M. and M, W. Stoner, 
For motion, Alexander GilJUlan, 



i^anvt of Gammon |?IjeaB ^a» 2^ 
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GUARDIAN TRUST CO. v. GROVE. 



Trust companies — Act of May 9, 1899 — Pur- 
chase of negotiable paper. 

The purchase outright by a trust company of ne- 
gotiable paper does not constitute a banking 
business, and such a transaction is not in viola- 
tion of the provisions of the act of May 9, 1899. 

No. 784 July Term, 1907. Rule for judg- 
ment for want of suflBcient affidavit of de- 
fense. 

Opinion of Frazer, P. J. Filed Novem- 
ber 12, 1907. 



The statement sets forth that on April 4, 
1905, the Industrial Trust Company made 
and executed its promissory note in writing 
for the sum of $2,500, payable on demand, 
which note was endorsed by defendant and 
others. The note was purchased by plain- 
tiff before maturity for value, and upon de- 
mand for payment, the maker having failed 
to discharge the obligation, was protested, 
for non-payment of which the defendant as 
an endorser had due notice. 

The affidavit of defendant sets up that 
defendant was an accommodation endorser, 
and that the proceeds realized from the sale 
of the note were credited to the account of 
the coal company, it being a depositor with 
plaintiflF, and paid out upon its checks. 

The sole defense is that plaintiff, a trust 
company, in purchasing the note, was doing 
a banking business, a business not author- 
ized by its charter, and therefore its act was 
ultra vires, and it cannot recover in this 
action. 

The defense, in our opinion, is not sound. 
The plaintiff was incorporated under the act 
of April 29, 1874, P. L. 73, as a title insur- 
ance company, and subsequently accepted 
the provisions of the act of May 9, 1889, P. 
L. 159, which statute extended plaintiff*s 
power, inter alia, permitting it **to receive 
and hold on deposit and in trust and as 
security estate, real and personal, including 
the bonds, notes, obligations of states, in-, 
dividuals, companies and corporations, and 
the same to purchase, collect, adjust and 
settle, sell and dispose of in any manner 
without proceeding in law or equity, and 
for such price and on such terms as may be 
agreed between them and the parties con- 
tracting with them: Provided, that nothing 
herein contained shall authorize such cor- 
poration to engage in the business of bank- 
ing. '* The act further authorizes it to 
**receive deposits of money and other per- 
sonal property.'* 

The provisions are sufficiently broad to 
authorize plaintiff to do just what it did in 
this caee. 

To sustain his contention, defendant relies 
upon the clause of the act of 1889, which 
provides that nothing contained in the act 
shall authorize the company to engage in 
the business of banking; and further, in 
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support of his contention, two clauses of the 
Constitution, as follows: (a) The clause 
relating to the creating of corporations to 
possess banking and discounting privileges 
(art. XVI, sec. 11); and (b) the clause 
which prohibits corporations from engaging 
in any business not authorized by its charter 
(art. XVI, sec. 6). It seems to us that in 
purchasing the coal company's note, en- 
dorsed by defendant, plaintiff could not be 
held to be doing a banking business within 
the meaning of either the Constitution or 
the act of 1889. While trust companies, in 
carrying on their business, must necessarily, 
to some extent, transact business that gen- 
erally belongs to banks, when they do so, 
however, such separate transactions cannot 
be considered as doing a banking business. 

In this case the note was not discounted 
as is usually the case in banking institutions, 
but was purchased outright, a purchase 
plaintiff was authorized to make by its 
charter; but even if the purchase by plain- 
tiff of the note sued on should be considered 
as banking business, we are of opinion de- 
fendant cannot take advantage of that act 
and relieve himself from the responsibility 
of his endorsement. Defendant says he 
never received any benefit from his endorse- 
ment; perhaps not directly, but certainly 
indirectly, as an oflScer and stockholder of 
the company, but whether he did or did not, 
he contracted with plaintiff, and through 
his corporation received the benefits of the 
contract. He cannot, therefore, now relieve 
himself from liability on the ground of tiUra 
vires on the part of plaintiff. In any light 
we look at this defense, we are of opinion 
it is not sufficient. * 

Sule absolute. 

For plaintiff, John F, Tim. 

For defendant, Seymour, Patterson & Sieb- 

eneck. 

< ^ » 

€anvt of Gammon l^leas^ 

POTTER COUNTY, 



SUNDERLIN'S CASE. 



Public officers — County auditors* report — Strik- 
ing off — Irregularities not apparent on the 
record. 

Inasmuch as the report of the county auditors 



when filed, takes on the nature of a judipnent of 
the common pleas court, on which execution may 
issue in like manner as upon judgment recovered 
in the usual course of law, there is no reason why 
an auditor's report, when filed in the court of 
common pleas, shall be stricken off or set aside 
in any case where a judgment obtained in the 
usual way would not be stricken off. 

A county auditor's report will not be stricken off 
for want of jurisdiction or fatal irregulaiity which 
is not apparent on the face of the record. 

The report of the county auditors set out that they 
entered on the performance of their duties "after 
proper notice to the several offiicers whose ac- 
counts we were required to audit." Held, that 
this, on its face, shows jurisdiction of the parties 
and that'on a motion to strike off and set aside 
the report for the reason that no notice was given 
to the parties the court has no authority to go 
back of the report in order to investigate and 
inquire. 

No. 214 June Term, 1906. Rule to strike 
off county auditors' report. 

Opinion by Galbreath, P. J., Fiftieth 
Judicial District, specially presiding. Filed 
December 28, 1906. 

On April 6, 1906, the county auditors of 
Potter county filed their report in the com- 
mon pleas court of said county for the year 
1905. The report sets forth that the audit- 
ors met at the court house in said county on 
the first Monday of January, 1906, and 
**that upon the said first Monday of Janu- 
ary, A. D. 1906, and after proper notice to 
the several officers, whose accounts we were 
required to audit, we did proceed to audit, 
settle and adjust the accounts of the com- 
missioners, directors of the poor, treasurer, 
and sheriff of said county, and the follow- 
ing is a true and correct statement of their 
accounts the surcharges we have made, and 
the receipts and expenditures of said county 
for the year ending on the first Monday of 
January, A. D. 1906.'' 

On May 17, 1906, D. A. Sunderlin pre- 
sented his petition to said court, setting 
forth that he was a duly elected and acting 
county commissioner of the county of Pot- 
ter for the year 1905; that certain surcharges 
had been made against him in said auditors* 
report, on account of payments made on cer- 
tain contracts for county bridges, as well as 
on other accounts set forth in said petition; 
that no notice was served upon him by the 
said board of county audit(»rs to appear be- 
fore them and produce his books, papers 
and vouchers, from which the said audit 
and adjustment of the said accounts could 
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be made; that on one or two occasions, while 
the auditors were in session, he voluntarily 
appeared before them, and had some conver- 
sation with them respecting other matters, 
during which times no mention was made of 
any intended surcharges, nor was any oppor- 
tunity given him to make any explanation 
relative thereto, and that he believes the sur- 
charges were based on prejudice, and not on 
legal testimony taken by the auditors. 

It is provided by act of assembly of April 
15, 1834, P. L. 547, section 55, that **the 
report of the auditors shall be filed among 
the records of the court of common pleas, of 
the respective county, and from the time of 
being so filed shall have the effect of a judg- 
ment against the real estate of the officer 
who shall thereby appear to be indebted 
either to the commonwealth or to the 
county." 

It is further provided in section 57 of the 
same act, that an appeal may be entered by 
the officer whose accounts have been settled 
to the court of common pleas within sixty 
days after the report has been filed. 

The court is now asked **to strike from 
the record, and set aside the proceedings of 
the said board of county auditors, as to the 
petitioner's accounts set forth therein/* 
Such is the prayer of the petition. 

It is unnecessary to cite authorities in sup- 
port of the general proposition that the re- 
port unappealed from, within the statutory 
period, becomes final and conclusive. In- 
asmuch, however, as the report, when filed^ 
takes on the nature of a judgment of the 
common pleas court, on which execution 
may issue *4n like manner as upon judg- 
ments recovered in usual course of law," as 
provided in section 58 of said act of assem- 
bly, it would seem to follow, reasonably, 
that such judgment may be set aside for rea- 
sons which would justify the setting aside of 
any other judgment of said court. A want 
of jurisdiction on part of the county audit- 
ors, either of the subject matter, or persons 
whose accounts they acted upon, if apparent 
on their report, would doubtless require that 
it be set aside as to such matters or persons 
as were not within their jurisdiction, as in 
the case of SchuylkiU Co. v. Minogue, 160 
Pa. 164. 

Such power might also be exercised, we 



think, in case of fatal irregularity appearing 
on the face of the record. Except in these 
instances the court is without authority to 
strike off a judgment. 

•*The court of common pleas has no power 
to strike off a judgment, except for want of 
jurisdiction or other fatal irregularity ap- 
pearing on the face of the record." PAiii- 
delphia, for xise v. Jenkins et al., 162 Pa. 451. 

'*A judgment cannot be striken off for 
irregularity, unless such irregularity appear 
upon the record." France v. Ruddiman et 
al., 126 Pa. 257. 

There is no apparent reason why an audit- 
or's report, when filed in the common pleas 
court, should be stricken off or set aside in 
any case where a judgment obtained in the 
usual way would not be stricken off, that is, 
for want of jurisdiction or fatal irregularity 
apparent on the face of the record. 

The report of the county auditors, now 
under consideration, does not on its face 
show a want of jurisdiction of either the 
subject-matter or of the parties. The sub- 
ject-matter was within the sphere of their 
inquiry. The report sets out that they 
entered on the performance of their duties 
**after proper notice to the several officers 
whose accounts we were required to audit*' 
This, on its face, shows jurisdiction of the 
parties. On a motion to strike off and set 
aside the report, we do not think the court 
has authority to go further back in order to 
investigate or inquire. It may be that the 
facts are altogether different from what the 
record shows. But if so, the petitioner was 
not without remedy. He had sixty days, 
after the report was filed in the common 
pleas and became a record of the court, open 
to the inspection of himself and all others, 
in which to appeal, and thus have all con- 
troverted questions adjudicated in that court 
We do not understand that the common 
pleas has jurisdiction to enter upon such an 
inquiry except on appeal. It may, without 
an appeal, as we take it, set aside the report 
when filed, for want of jurisdiction, appar- 
ent from the report itself, as was the case in 
Westmoreland Co, v. Fisher^ 172 Pa. 317, in 
which the county auditors had exceeded 
their authority,' in attempting to reaudit the 
accounts of the county treasurer, after hav- 
ing already done so; or as in the case of 
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Schuylkill Co. v. Minogue, supra, in which, 
without jurisdiction, the auditors undertook 
to audit the accounts of an attorney em- 
ployed by the county commissioners. The 
court might, no doubt, exercise similar 
authority, in the case of any other fatal de- 
fect apparent on the face of the proceedings. 
Except, however, for such purposes and for 
the additional purpose of execution under 
the statute, we are of opinion that the com- 
mon pleas court cannot deal with the report 
of the county auditors except on appeal. 

In tho case of Lacock v. ]Vhite^ 19 Pa. 495, 
it is laid down as a rule ^Hhat a judgment 
rendered by one tribunal cannot be set aside 
and the cause heard again by another, 
though a superior one, except in the strict 
exercise of appellate jurisdiction. The court 
may, indeed, set aside an illegal award, 
strike off a lien irregularly entered or in- 
quire if it was entered for a fraudulent pur- 
pose." 

In the case of HiUta v. Martin, 131 Ind. 1, 
referred to with approval in re Zkgler'a Peti- 
turn, 207 .Pa. 131, the court says: *'We 
think it clear that an appellant court has 
the inherent power to relieve against acci- 
dent and excusable mistake in the proper 
case .... All parties must be brought 
in within the time limited for appealing, 
unless accident, fraud, or excusable mistake 
is afl^matively shown.*' 

These cases suggest that the court may, 
even after the time has gone by for appeal, 
grant relief in case of fraud, accident, or 
excusable mistake. But how is this to be 
done? To strike the judgment, or, as in 
this case, the report, from the record, with- 
out remedy to the opposing party, and 
without a hearing on the merits, might 
work a greater wrong than that sought to 
be remedied. For instance, in the present 
case, in which the petitioner, instead of 
pursuing the statutory remedy by appeal, 
asks the court to strike down the report so 
far as it affects him in the matters com- 
plained of, he thereby precludes the hearing 
which might be had on the merits by way 
of appeal, and thereby gains for himself, if 
his prayer be answertd, whatever, if any, 
advantage there might be in avoiding such 
hearing on the merits of the matters in 
controversy, with corresponding prejudice 
to opposing interests. 

Such possibilities suggest and emphasize 
the importance of pursuing strictly the statu- 
tory remedy. If, however, accident, fraud 
or excusable mistake, such as would work a 



wrong, is made to appear to the court, relief 
may still be given, although the statutory 
time for appeal has gone by. Not, how- 
ever, by striking off the report or setting it 
aside, but by granting an appeal nunc 'pro 
tunc. Such is the course indicated in Zieg- 
ler's Petition, supra. By pursuing this 
course real wrongs may be righted in the 
statutory way by appeal, and the rights of 
all parties ascertained and conserved. 

In the present case the report of the audit- 
ors cannot be stricken off for the reason that 
no fatal defect is apparent of record, and the 
prayer of the petition must therefore be de- 
nied. Neither is there in the petition any 
allegation of fraud, accident, or excusable 
mistake on which to predicate an appeal 
nunc pro tunc. 

True the petitioner sets forth that the 
auditors were prejudiced, as he believed, and 
intimates that this was the motive for the 
surcharge against him. But this averment 
is general in character, and is not made 
more definite by the proof. 

Had the petitioner taken out his appeal 
at the time he filed his petition, which was 
within the statutory period of sixty days 
after the filing of the report of the auditors, 
all the matters he complains of could have 
been adjudicated with fairness to himself 
and all others. 

As the case now stands, we think the rule 
to strike off and set aride the report of the 
auditors should be discharged, and the same 
ie discharged at cost of the petitioner, this 
28th day of December, 1906. 

For petitioner, IF. K, Sioetland. 

For respondent, W. F, DuBois, 

[From Archibald F. Jones, Esq., Coadersport, Pa. J 



Excluding Public from Criminal Trial. 



It is customary in some states, as, for 
instance, in New York, lor a trial judge to 
exercise a great deal of discretion in the 
exclusion of people from the courtroom dur- 
ing criminal trials, when the character of the 
testimony, or some other reason, makes it 
seem fitting to him to do so. Thus, in 
People V. Hall, 51 App. Div. 57, 64 N. Y. 
Supp. 433, where the court knew from a 
former trial that the testimony in the case 
would be particularly revolting and disgust- 
ing, he ordered all persons who had no busi- 
ness with the court, or connection with the 
case, to be excluded from the room, though 
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he permitted the defendant to have any 
friends whom he desired to sit with him. 
On appeal, the court said: **The county 
judge had in mind the necessity of a public 
trial. He was insistent in stating that any 
friends of the defendant would be admitted, 
or anyone that his counsel suggested. The 
reason for his order was again made plain, 
— that it was in consequence of the salacious 
details which were to be presented, and not 
with any view of hampering the defendant, 
or creating sentiment adversely to him. We 
think he possessed a discretion, and exer- 
cised it wisely." Cases in other states uphold 
a similar discretion of trial judges, where the 
indecency of the testimony is likely' to draw 
people of morbid curiosity to the courtroom, 
and especially when the conduct of the audi- 
ence in case of such testimony embarrasses 
the witnesses. Another equally good reason 
lor such an order of exclusion is to secure 
the proper administration of justice by pre- 
serving order and suppressing confusion, or 
to prevent the presence of dangerous persons. 
Also, the refusal to admit people after the 
seats in the courtroom have been filled is 
deemed proper. But in People v. Murray, 
89 Mich. 276, 14 L. R. A. 809, 28 Am. St. 
Rep. 594, 50 N. W. 995, where citizens and 
taxpayers were excluded by an officer while 
the seats for spectators were not all occupied, 
it was held that an order of the court to the 
officer to **see that the room is not over- 
crowded, but that all respectable citizens be 
admitted, and have an opportunity to get in 
whenever they shall apply," amounted to a 
deprivation of the constitutional right to a 
public trial. In the recent case of State v. 
Hensley, 75 Ohio St. 255, 9 L. R. A. (N. S.) 
277, 79 N. E. 462, the court made an order, 
in view of the prospect of immoral and 
obscene testimony, that no one should be 
admitted except the jury, defendant's coun- 
sel, and members of the bar, and newspaper 
men,' and one other person, who was a wit- 
ness for the defendant, and it was held on 
appeal that this .exceeded the power of the 
court, and constituted a denial of defendant's 
constitutional right to a public trial. But 
the court recognized considerable discretion 
on the part of the trial judge in such cases, 
such as the exclusion of persons whose hab- 
its or physical condition rendered them per- 
sonally obnoxious, or those who interrupted 
the orderly course of business, and even to 
clear the room of general spectators when 
some of them, who cannot be distinguished 
from others, are so boisterous and insub- 



ordinate as to intimidate witnesses. It was 
further said that persons whose attendance 
is for the express and only purpose of using 
the information thus obtained in a way cal- 
culated directly to obstruct the administra- 
tion of justice may be excluded, and added 
that perhaps the * 'courtroom loafer,*' who 
came only from prurient curiosity, might be 
excluded; but, in the case under consider- 
ation, the court held that the order of ex- 
clusion was too general in character, and its 
limitations of admission too restrictive, say- 
ing that **the people have the right to know 
what is being done in their courts; and free 
observation and the utmost freedom of dis- 
cussion of the proceedings of public tribunals 
that is consistent with truth and decency 
tends to the public welfare." A statute in 
Michigan providing that a trial judge should 
have discretion to exclude '*every person 
except those necessarily in attendance," 
when it should appear that evidence of las- 
civious, degrading or immoral acts or con- 
duct will probably be given, was held, in 
People V. Yeager, 113 Mich. 228, wl N. W. 
491, to be unconstitutional, basing the de- 
cision on that of People v. Jfurray, supra. 
It will be seen, therefore, that there is con- 
siderable divergence of view among the courts 
on this question. In most jurisdictions, 
even when an order of exclusion is held 
unconstitutional, the court clearly recognizes 
the right to considerable discretion in the 
judge, as in People v. Hartman, 103 Cal. 
242, 42 Am. St. Rep. 108, 37 Pac. 153, 
where an order held invalid excluded from 
the courtroom all persons except the officers 
of the court and the defendant; but the 
court, on appeal, admitted that there was 
no absolute right of all persons, regardless 
of the conveniences of the court and the due 
and orderly 'conduct of the trial, and that 
the constitutional provision for a public 
trial must have a fair and reasonable con- 
struction in the interest of the person accused. 
In support of this, Cooley's Constitution- 
al Limitations, page 383, was quoted to 
the effect that the requirement of a public 
trial was fairly observed *4f, without part- 
iality or favoritism, a reasonable proportion 
of the public is suffered to attend, notwith- 
standing that those persons whose presence 
could be of no service to the accused, and 
who would only be drawn hither by a pru- 
rient curiosity, are excluded altogether." 
But there is certainly much difference in 
the latitude allowed to the trial judge in 
different jurisdictions. — Case and OommenU 
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ALLEGHENY COISTY, 

S. S. ELECTIC MANF. CO. v. ALLE- 
GHENY COUNTY LIGHT CO. 

Foreign Corporation — Electric light compang. 
Eminent Domain — Rights acquired by ordi- 
nance. 

An ordinance of a city allowing a foreign corpor- 
ation to make permanent use of its streets for 
the purpose of stringing wires and erecting poles 
is of no effect. 

Sach a use is to a limited extent an exercise of the 
right of eminent domain, which must be granted 
by legislative authority, and a foreign corpor- 
ation stands in the same position as a private in- 
dividual. 

Another company having the right to string wires 
and which is materially injured by the mainte- 
nance of the wires of the foreign company, may 
maintain a bill to abate the nuisance. 

No. 881 July Term, 1906. 

Opinion by Shafer, J. Filed July 26, 
1907. 

The bill is for an injunction to prevent the 
defendant company from interfering with the 
construction and maintenance of a system of 
poles and wires for the transmission of elec- 
tricity in the streets of the city of Pitts- 
burgh. A cross-bill was filed by the defend- 
ant to enjoin the plaintiflF from maintaining 
wires on the streets of the city of Pittsburgh 
so as to interfere in any way with the wires 
of the defendant company. 

FINDINGS OF FACT. 

1. The Allegheny County Light Com- 
pany is a corporation of the state of Pennsyl- 
vania, organized or existing under the elec- 
tric light act of May 8, 1889, and having 
now and having had for a long time past a 
right by ordinance of the city of Pittsburgh 
to erect poles and wires on the streets of the 
city for the conveyance of electricity, in pur- 



suance of which right it has for many years 
in fact maintained and operated poles and 
wires upon Sixteenth, Seventeenth, Nine- 
teenth, Roland and Carson streets in that 
city, conducting in gome of those wires elec- 
tricity for arc-lights and in others electricity 
for incandescent lighting. 

2. The South Side Electric Manufactur- 
ing Company is a corporation under the laws 
of the state of West Virginia, having received 
its charter from that state on September 14, 

1905, for the purpose of manufacturing elec- 
tricity for light and power and manufactur- 
ing purposes. Shortly after its incorpor- 
ation it acquired a power plant in the city of 
Pittsburgh, near one or more of the streets 
above mentioned, and proceeded to sell elec- 
tric current to persons residing in that vi- 
cinity by means of wires stretched from 
house to house across the streets. 

3. An ordinance of the city of Pittsburgh 
was passed by the councils January 25, 1906, 
and approved by the Mayor, February 8, 

1906, granting to the South Side Electric 
Manufacturing Company, a corporation or- 
ganized undei the laws of West Virginia, the 
right to enter upon tho streets and alleys of 
the city south of the Monongahela river for 
the purpose of erecting poles and wires, etc., 
subject to the terms of a general ordinance 
in regard to electric, telegraph and telephone 
lines, and providing that work should be 
commenced within six months, and the com- 
pany should pay into the city annually two 
per cent of its net profits, and should fur- 
nish the city such arc-lamps as might be re- 
quired for lighting the streets on the South 
Side at a price not to exceed $75 per lamp, 
and that witliin thirty days from the ap- 
proval of the ordinance it should file with 
the City Controller a resolution of its direc- 
tors accepting the provisions of the ordi- 
nance. The ordinance was accepted by reso- 
lution of the Board of Directors on February 
19, 1906, and. the resolution filed with the 
City Controller. 

4. On March 14, 1906, the South Side 
Light Company filed in the oflSce of the Sec- 
retary of the Commonwealth a statement 
showing its principal office and naming its 
authorized agent as required by the act of 
1874, in regard to the registration of foreign 
corporations. 
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6. On the same day it also filed in the 
office of the Auditor General a statement re- 
quired by the act of June 1, 1889, and its 
supplements, in which the object and busi- 
ness of the company is said to be *Hhe 
manufacture and supply of light, heat and 
power to the public by means of electricity.*' 
Prior to March 14, 1906, it had not filed any 
statement whatever either in the office of the 
Secretary of the Commonwealth or of the 
Auditor General, and, so far as appears, has 
filed no other statement at any time except 
those of March 14, 1906. 

6. Some time in May, 1906, the South 
Side Company began to erect poles on the 
streets above named, avoiding as much as 
possible interference with the poles and wires 
of the Allegheny County Light Company al- 
ready erected, by using the opposite side of 
the street, and endeavoring to go over or 
under the wires of the latter company where 
it was necessary to cross. In this endeavor 
they were not assisted by the Allegheny 
County Light Company, but on the contrary 
changes were made in the arrangement of 
the wires of the Allegheny County Light 
Company which had the effect of making it 
more difficult for the South Side Company 
to place its wires, and after some days at 
least of maneuvering upon the part of each 
the Allegheny County Light Company cut 
two or three heavy wires, which at the time 
they were cut were lying upon its own small 
wires, this contact, however, being intended 
at least to be only temporary during the pro- 
cess of stringing the wire. The bill was 
thereupon filed by the South Side Electric 
Manufacturing Company, and some agree- 
ment was reached as to the conduct of their 
affairs until final hearing. 

7. It would not be more difficult to regu- 
late the use of the streets by these two com- 
panies upon the streets and at the crossings 
in qudstion in this case than is usual in the 
case of crossings of such wires generally at 
any place in the city. The crossing of the 
wires of the Allegheny County Light Com- 
pany by those of the South Side Company, 
and in some instances the poles of the South 
Side Company, and wires maintained by it 
to houses and buildings along the street, do 
in fact interfere and must of necessity inter- 
fere to a greater or less extent with the poles 



and wires of the Allegheny County light 
Company, and require the latter company 
to incur greater expense for inspection of its 
wires in that vicinity and the maintenaDce 
of the same than would otherwise be re- 
quired, and the South Side Company's wires, 
especially at the crossings above mentioned, 
are a source of danger to the property of the 
Allegheny County -Light Company and to 
the persons of its employes and customers, 
not because of any improper construction 
on the part of the South Side Company, but 
because of the necessary interference be- 
tween wires placed upon the same street, and 
especially crossing each other. 

CONCLUSIONS OF LAW. 

1. The questions in this case are whether 
the South Side Electric Manufacturing Com- 
pany has a right to maintain poles and wirei 
upon the streets in question, and supposing 
it not to have such right, whether the Alle- 
gheny County Light Company can raise that 
question in this proceeding. 

2. As to the right of the South Side 
Company, a foreign corporation, to main- 
tain wires upon the streets, it is contended 
by the plaintiff in the cross-bill that the 
foreign corporation was Unlawfully doing 
business in this commonwealth at the time 
the ordinance above mentioned was passed, 
at the time it accepted the provisions of the 
ordinance and up until after the expiration 
of the time for accepting the ordinance pro- 
vided in the ordinance itself, and that there- 
fore it was incapable of entering into the 
contract with the city of Pittsburgh which 
the ordinance and its acceptance purports to 
make, and is therefore without any valid 
consent of the city to enter on the streets; 
and it is further contended that even if the 
foreign corporation had been duly registered 
before the passage of the ordinance its char- 
ter can give it no right to use the streets or 
highways of the city in the exercise of a 
limited right of eminent domain, and that 
the ordinance of the city undertaking to give 
it such right is of no effect. 

3. The act of April 22, 1874, P. L. 108, 
makes it unlawful for any corporation to do 
any business in this commonwealth until it 
shall have filed a statement. It i^ of course 
plain that no action can be maintained by 
such a company founded upon the business 
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thus unlawfully done. This does not, how- 
ever, prevent such a company from protect- 
ing or recovering its property by legal pro- 
ceedings. King Optical Company v. Royal 
Inmrance Company, 24 Superior Court, 627. 
As the Allegheny County Light Company 
stands in no contractual relation to the South 
Side Company, and the present proceedings 
are not founded upon any contract between 
them or arises out of any business done be- 
tween them, we are of opinion that so far as 
the Allegheny County Light Company is 
coDcerned it makes no diflFerence whether the 
South Side Company is registered or not so 
far as its rights depend upon the ordinance 
and its acceptance. 

4. The charter of the South Side Com- 
pany does not, of course, undertake to give 
it any right to enter upon the streets of the 
city. Supposing it to be lawfully doing 
business in this-state, or at least not to be 
doing business unlawfully with the plaintiff 
in the cross-bill, its right to go upon the 
streets would seem to us to be precisely the 
same as those which a private person would 
have if he had the consent of the city. The 
first question, therefore, is, what right is ac- 
quired by a private person to whom the city 
undertakes to give the use of the streets for 
poles and wires, and, second, whether the 
plaintiff in the cross-bill has standing to 
complain of such use. 

6. We are clearly of opinion that the 
poles and wires erected in a street are a pub- 
lic nuisance unless the erection is authorized 
by law, that is, by legislative authority 
either direct or indirect. In this case there 
is no pretense of direct legislative authority. 
The respondent in the cross-bill relies solely 
upon the ordinance of the city above stated. 
The use of the street by erecting poles thereon 
and stretching wires along and across it for 
the purpose of conveying electricity is a pub- 
lic use, and the right to do so is the exer- 
cise, in a limited degree, of the right of emi- 
nent domain. We have not been shown any 
authority in the city charter or elsewhere in 
the acts of assembly for the grant of such a 
right by the city, and without such authority 
it plainly cannot grant to anyone, individual, 
or corporation, the right of eminent domain. 
There are, no doubt, cases in which the city 
may be authorized to allow temporary ob- 



structions to the streets and temporary user 
of them by individuals for vari(»us purposes, 
but the user intended to be granted in the 
present case is a permanent one and the ob- 
struction thereby created is continuous. We 
are, therefore, of opinion that the ordinance 
of the city undertaking to allow a foreign 
company to make a permanent use of the 
streets does not make that use any less a 
nuisance than it would have been without 
such an ordinance. 

6. The remaining question is whether or 
not the plaintiff in the cross- bill is specially 
injured by that nuisance. As we have found 
that the poles and wires of the defendant in- 
terfere with, and must interfere with, those 
of the plaintiff in the cross-bill, and require 
it to incur greater expense in the inspection 
and management of its wires, and tend to 
contract the space in the streets which the 
plaintiff company might otherwise lawfully 
occupy, we are of opinion that the company 
plaintiff in the cross-bill is specially and ma- 
terially injured by the maintenance of the 
poles and wires of the defendant on the 
streets in question, and has therefore stand- 
ing to maintain the bill for their abatement. 

It is, therefore, ordered that the bill of the 
South Side Electric Manufacturing Company 
be dismissed, and that an injunction issue 
enjoining the defendant in the cross-bill 
from constructing or maintaining any wires 
ijpon the streets named in the cross-bill in 
contact with or near any of the wires of the 
Allegheny County Light Company now con- 
structed or hereafter to be constructed, and 
that the South Side Electric Manufacturing 
Company pay the costs. 

For plaintiff, Reed, Smith, Shaw & Beat. 

For defendant, Marron & McGirr. 



(Common Pleas No. 2, Allegheiiy Co.) 



H. P. GAZZAM V. BAIR & GAZZAM 
MANUFACTURING CO. 

Corporations — Insolvency — Receiver — Power of 
court to appoint. 

Where a corporation is unable to pay its debts in 
the regular course of business, and is threatened 
with numerous suits, a court in equity has power 
upon petition of a stockholder to appoint a re- 
ceiver to take charge of the assets and wind up 
the business. 
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No. 928 July Term, 1907. 

Opinion by Frazbr, P. J. Filed Septem- 
ber 23. 1907. 

On June 17, 1907, upon bill filed by plain- 
tiff, who is a stockholder in defendant com- 
pany, alleging its insolvency, and that suits 
were about to be brought against it by 
numerous creditors, and upon answer filed 
by defendant, admitting its insolvency and 
also all other allegations contained in the 
bill, George M. Bole was appointed receiver, 
and upon giving bond entered upon his 
duties as such officer. 

Petitioner asks to have that decree set 
aside, and denies our right to appoint a re- 
ceiver for defendant under the circumstances 
of this case, claiming that such appointment 
hinders and delays it unlawfully in having 
and collecting its debts, it being a creditor 
of defendant. The sole question is our au- 
thority to appoint a receiver for an insolvent 
corporation upon petition of a stockholder 
or creditor. Our right to make such ap- 
pointment and take possession of the prop- 
erty of an insolvent corporation for the pur- 
pose of turning its assets into money for 
equitable distribution among the creditors 
seems clear. Such has been the universal 
practice in this county in both the Federal 
and State courts for a number of years, and, 
we believe, our right to do so has never here- 
tofore beea questioned. In Bispham's 
Eqaityy sec. 578, it is said that courts have 
jurisdiction to appoint receivers for corpor- 
ations financially embarrassed in order to 
preserve their property. A corporation is 
financially embarrassed when an inability 
exists to pay its debts in full as they fall due 
in the usual course of trade or business. 
That defendant was unable to meet its obli- 
gations is not denied. Many cases might be 
cited in which our courts have appointed re- 
ceivers under circumstances similar to those 
in this case. In one case at least, Cowan v. 
Plate Glass Company, 184 Pa. 1, the practice 
seems to be approved by the Supreme Court. 
In that case, as in this, the company was a 
manufacturing corporation and insolvent, 
and upon petition of stockholders and credit- 
ors a receiver was appointed *Ho take pos- 
session of the property and assets of the cor- 
poration and administer them under the di- 
rection of the Court in such manner as 



would best. promote the interests of all the 
creditors and stockholders." The right to 
appoint a receiver was not questioned, and 
the Supreme Court, in passing upon the dis- 
tribution of assets made by the auditor after 
a sale by the receiver, said: 

'The insolvency was a fact. To avoid 
sacrifice of the assets by execution and sale 
on many claims, with attendant costs, the 
Court took possession of the property that it 
might be turned into money for equitable 
distribution among all the creditors." 

Petitioner's judgment was obtained after 
the appointment of the receiver. It ther^re 
has no advantage over other unsecured 
claims, and by the appointment of a receiver 
we are not hindering or delaying a creditor 
whose judgment was obtained before the re- 
ceivership or an execution creditor whose 
execution was issued before the receivership, 
as was the case in most of the cases cited by 
petitioner's counsel. The insolvency of the 
corporation being admitted, and numerous 
suits against it threatened, it seems to us a 
winding up of its affairs by a receiver will 
entail less expense, can be done more expe- 
ditiously, and will certainly result in a 
greater extent to the advantage and best in- 
terests of both creditors and stockholders 
than by numerous sales and distributions by 
the sheriflE. 

And, now, September 23, 1907, the prayer 
of the petition is refused and the rule to in- 
tervene and set aside the appointment of the 
receiver is discharged. 

For plaintiff, Shiras d: Dickey, 

For defendant, McKee, Mitchell & PaUermm. 



(Common Pleas No. 2, Allegheny Co.) 
POWERS V. WILSON. 

Latei'ol support — Grading lot — Change of 
grade in street — Injunction. 

Where plaintiff files a bill in equity to restrain the 
grading of an adjoining lot and removing the 
lateral support after the grading is practically all 
done a decree will be refused. 

No. 62 April Term, 1907. 

Opinion by Shafer, J. Filed Augoit 8, 
1907. 
The bill is for an injunction to restrain the 
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defendant from excavating and blasting on 
his lot adjoining the lot of the complainant; 
to require the defendant to erect a wall or 
pther support for complainant's lot, and for 
damages for the removal of lateral support 
for the lot 

FINDINGS OF FACT. 

1. The complainant is the owner of a lot 
in the Sixth ward of the city of Pittsburgh 
which extends 22 feet and 6 inches along 
Forbes street and runs back of the same 
width 80 feet to Lomond street, with a two- 
story brick dwelling thereon fronting on Lo- 
mond street, and the defendant is the owner 
of the lot adjoining the same on the west 

2. Forbes street is one of the principal 
thoroughfares of the city, and was many 
years ago graded in such a way as to leave 
the lots above mentioned some 30 feet higher 
than Forbes street at the side of the street, 
and the person who was at that time the 
owner of the complainant's lot, and through 
whom she derives her title, received damages 
from the city for the change of grade. 

3. Lomond street at the lots in question 
is 57^ feet higher than Forbes. The street 
itself is 40 feet wide, and in front of the 
properties in question is not graded, but is 
10 feet lower on the side next Forbes street 
than on the other side. It is accessible only 
at one end. 

4. The defendant made a contract on 
December 31, 1901, with the Boyd Hill 
Brick CJompany to excavate lots on Forbes 
street belonging to the defendant or under 
his control, including the lot adjoining that 
of the complainant, so as to reduce those 
lota to grade of Forbes street, the contract 
putting into the hands of the Boyd Hill 
Brick Company as an independent contractor 
control of the means of accomplishing the 
result. 

5. At the time of the filing of this bill 
the defendant had cut down his lot, adjoin- 
ing the lot of the complainant, to or nearly 
to the grade of Forbes street in front, there 
being still a considerable amount of grading 
to do in the rear of the lot to reduce it to 
that level. The cut made along the line be- 
tween the lots of the plaintiff and defendant 
is practically perpendicular, all of it, except 
about ten feet at the top being through rock, 
which needs no support. Above this rock 



there is a certain amount of earth on the 
plaintiff's lot a portion of which in the rear 
of the house has slipped doWn into defend- 
ant's lot The excavation on the lots of the 
defendant began some time in 1905, and on 
the lot in question was made in 1906 and 
1907. The further excavation of defend- 
ant's lot to the grade of Forbes street will 
not, by reason of the nature of the rock wall 
above mentioned, affect plaintiff's lot any 
or further than it is now affecteil. 

6. The only measure of damages which 
the plaintiff undertook to show was the dif- 
ference in market value of her lot before and 
after the making of the excavation by the 
defendant. Upon this matter, however, we 
fiiid that by reagon of the value of Forbes 
street property in comparison with property 
which is only accessible on Lomond street, 
the property of plaintiff has been in fact con- 
siderably enhanced in value by reason of de- 
fendant's excavation, as that excavation 
renders it more easy and practicable to re- 
duce plaintiff's lot to the grade of Forbes 
street, so that upon that measure of damages 
the plaintiff has lost nothing whatever. 

7. The plaintiff also complains that in' 
making the excavation the defendant used 
blasts which made cracks in her property 
and threw stones upon her lot. All of the 
blasting was done by the Boyd Hill Brick 
Company, the contractor. 

CONCLUSIONS OF LAW. 

1. The defendant contends that the cut- 
ting down of the grade of Forbes street is an 
invitation to the abutting property holders 
to reduce their lots to that grade; that hav- 
ing accepted damages for the change of 
grade they are not in a position to claim 
that the adjoining owners who cut down 
their lots to the established grade have in- 
jured them by taking away lateral support, 
and that otherwise every owner in the block 
would be prevented from bringing down his 
lot to the established grade until he had the 
consent of every other owner or at least of 
the adjoining owners. Whether the ordi- 
nary rule as to lateral support is to be con- 
sidered modified and to what extent in a 
city or town by the change of grade of the 
street upon which the lot abuts is a question 
which might became important in a city 
situate as Pittsburgh is. . No case has been 
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called to our attention in which the matter 
is discussed, and we do not deem a decision 
of it to be material in the present case. 

2. As the plaintiff did not begin this 
proceeding until the damage to her property, 
if any, was substantially all done that will 
or can be done by the excavation of defend- 
ant's lot to the grade of Forbes street, she is 
not entitled to an injunction against the 
further grading of the lot, and as she has not 
given the Court any evidence in regard to 
damages except upon the theory that her lot 
has been diminished in value, whicli has been 
decided against her, she is not entitled in 

^this proceeding to ^n decree for damages. 

3. Any damage to the plaintiff's lot 
caused by blasting in an improper manner 
or the removal of the earth and rock from 
defendant's lot is chargeable not to the de- 
fendant but to his contractor, the Boyd Hill 
Brick Company. 

It seems to us, therefore, that the plaintiff 
has not shown herself entitled to any relief 
in equity, and the bill is therefore dismissed, 
the costs to be paid by the plaintiff. 



Sur exceptions to finding of fact and con- 
clusions of law. Filed September 30, 1907. 

We have carefully examined the excep- 
tions filed by the plaintiff to the findings of 
fact and conclusions of law filed herein and 
considered the arguments and briefs of coun- 
sel furnished thereon, and find no reason to 
change the conclusions heretofore arrived at. 
Had there been an exception to the disposi- 
tion of the costs we might have considered 
the suggestions made upon the argument 
that under the circumstances of the case, 
considering the fact that the defendant had 
excavated some part of the plaintiff's land, 
a part of the costs might pruperly have been 
placed upon him. In the absence of an ex- 
ception we consider ourselves without power 
to make any change in this respect. 

For plaintiff, J. Smith Christy and W, Clyde 
Grubbs, 

For defendant, Chantler & McClung. 



Upon renewing a note for a debt, it is held, 
in Bramblett V. Deposit Bank (Ky.) 6 L. R. 
A. (N. S.) 612, that accrued interest may 
be added to its face, arid the combined am- 
ount form the principal of the new note, 
without violating the usury laws. 



€onvt of a^ommon |?Ijea»^ 

WESTMORELAND COUNTY, 



COMMONWEALTH for use, etc., v. 
DONNELLY'S ESTATE. 

Mortgage — Recording — Miata Ice —Name. 

A mortgage was given by William F. Uebing, re- 
corded October 5, 1891, and indexed under the 
name of VVilliam F. Nebing; another mortgage 
given by William F. Uebing on the same prop- 
erty, April 4, 1902, eight years after the recorder 
of deeds' term of office had expired, was prop- 
erly indexed under the name of William F. Ueb- 
ing. An action was bad on the second mortgage 
indexed under the name of William F. UeHng 
and the money made by the sale was appropri- 
ated to that mortgage. In an action against the 
executors of one of the sureties on tbe official 
bond of the recorder of deeds, the defendant set 
up the bar of tbe statute of limitations. Held, 
that section 4 of the act of April 4, 1798, 3 Smith 
332, applied and tbe statute of limitations began 
to run from tbe time tbe mistake was made in 
the indexing, and not from April 4, 1902, when 
tbe second mortgage was recorded. 

No. 552, May Term, 1906. 

Assumpsit in official bond. Verdict lor 
defendant. Rule for new trial. 

Opinion by Doty, P. J. Filed June 29, 
1907. 

The defendants are the executors of Henry 
G. Doimelly, deceased, who was one of the 
sureties on the official bond of W. B. Con- 
way, recorder of deeds of this county for 
three years from the first Monday of January, 
1891. During his term as lecorder, a mort- 
gage given by William F. Uebing was pre- 
sented for record and was duly recorded Oct- 
ober 5, 1891,. But by a mibtake the same 
was indexed in the name of William F, 
Nebing. Eight years after Conway's term 
had expired, to wit, April 4, 1902. another 
mortgage given by William F. Uebing <hi 
the same property covered by the former 
mortgage was placed on record. Before any 
money was advanced on what may be called 
the second mortgage, a careful search was 
made of the record without discovery of the 
first mortgage which was improperly in- 
dexed. After due proceedings on the first 
mortgage, the property was sold by the sher- 
iff, and the sum of $945.57 was appropriated 
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to the mortgage first on record, and nothing 
to the one held by the use plaintiflFs. Suit 
was brought April 11, 1906 to recover the 
sum of $945.57 with interest from February 
24, 1906, the date of the confirmation abso- 
lute of the sheriflf's distribution. The action 
was, therefore, brought more than twelve 
years after the term of the recorder had 
ended, and more than fourteen years after 
the negligent act which caused the loss. 

The only defence is the statute of limit- 
ations. If this be no bar, it is conceded 
that the plaintifif is entitled to Judgment in 
ttesumef $945.57, with interest from Febru- 
ary 24, 1906. 

The defendant relies on second 4, act of 
April 4, 1798, 3 Sniith 332, which provides 
that no suit shall be brought against the 
sureties of any public oflScer after seven 
years., '*to be computed from the time at 
which the cause of action shall have ac- 
crued." The plaintiff contends that the 
cause of action did not accrue at least until 
the second mortgage was placed on record 
on April 4, 1902, and that, therefore, the 
action is not barred. 

The mistake in the indexing occasioned 
the ultimate loss. It is not pretended that 
there was fraud or concealment. The whole 
question is whether the action accrued at the 
time the act of negligence was committed, 
or when a party prejudiced by such negli- 
gence was in a position to bring suit. The 
exact question has not be decided. No case 
precisely alike in facts has been discovered. 
In analogous cases, however, the principle 
which controls is readily ascertained. 

It seems to be well settled that the statute 
bars an action of tort six years after the 
wrong done. Thus in Owen v. Western Sav- 
ing Fund, 97 Pa. 47, which was action 
against a recorder for a false certificate, it 
was held that the statute began to run from 
the time the certificate was given and not 
from the development of damages. 

Suit was brought against directors for an 
illegal resolution, but in Link v. McLeod, 194 
Pa. 566, it was held that the statute ran 
from time the resolution was passed and not 
from the time the money was paid. And in 
both cases last cited it was recognized that 
ignorance of the transaction did not toll the 
statute. The principle is, therefore, settled 



that to an action brought for injuries result- 
ing from an act done more than six years 
before, through mere mistake, was involving 
fraud, the statute of limitations is a com- 
pfete bar. See also Noonan v. Pardee, 200 
Pa. 474; Guarantee Co, v. National Bank, 200 
Pa. -94. 

An apparent exception to the rule is found 
in Lewy V. Coke Co., 166 Pa. 536, wherein 
an action after six years from the wrong 
done is sustained. The decision, however, 
was by a divided court, and it was put on the 
express ground that the concealment of the 
wrong was a fl-aud. But the case has no 
application here as fraud is not alleged. 

It is contended, furthermore, that the line 
of cases does not control because they all 
arise under the act of March 27, 1713, and 
not under the act of 1798, which is relied on 
by the defence. But such contention is not 
well founded. The acts are substantially the 
same. Under the act of 1713 no action of 
case can be brought after six years from the 
**cause of such action.*' While under the 
act of 1798 the same thing is expressed thus: 
'That no suit . . . shall be brought 
after seven years from the time at which the 
cause of shall have accrued." Whether the 
limitation be from the cause of such action 
or from the time the cause of action shall ac- 
crue gives rise to no distinction. The ex- 
pressions mean the same thing, as uniformly, 
under the act of 1713, it has been held that 
the statute begins to run from the time the 
right of action accrues. Overton v. Tracy, 
14 S. & R. 328; Evans v. Lee, 23 Pa. 88. 

An action of case against the recorder him- 
self would likely be defeated by application 
of the principal declared in Owen v. Savings 
Fund, supra. If it has no application in a 
suit against the sureties, the whole purpose 
of the act of 1798, as set forth in the pream- 
ble, would be defeated, and sureties on ofii- 
cial bonds would be liable to suit many 
years after the terms of the principal had 
ended. 

Defendants' further reliance is on a line of 
cases of which Marsieller v. Marsieller, 93 Pa. 
150, is the leading example. The cases hold 
that if a cause of action accrue in the life- 
time of the decedent, the statute is not inter- 
rupted by the death, but if the action does 
not accrue until after the death, the statute 
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begins to run only from the time of adminis- 
tration. It is plain that this principle is not 
in conflict with that declared in Lrink v. Mc- 
Leod, supra. 

Binny v. Brovniy 116 Pa. 169, in its facts 
is a case much like the one in hand. Binpy 
by mistake wrongfully entered satisfaction 
on the margin of a mortgage. Brown bought 
the property relying on a certificate from the 
recorder that he found no unsatisfied mort- 
gages. The mistake was not discovered for 
fourteen years. The Supreme Court on ap- 
peal dismissed the case with the observation 
that plaintiff's only remedy was an action 
on the case, a remedy long since barred by 
the statute of limitations. 

And now, June 15, 1907, new trial re- 
fused and judgment entered on the verdict. 

For plaintiff, Marker d: Ilollingsivorth. 

For defendant, Lightcaj^ & Warden, Wil- 
limns, Sloan & Wegley, 

(From Wm. S. Rial, Esq., Greensburg, Pa.) 



Guest's Right to Room in Hotel. 



It is surprising that, after some centuries 
of development of the law in respect to the 
relations of guests and innkeepers, there is 
an almost entire absence of precedents as to 
what are the rights of a guest in a hotel to 
a continuance of his occupation of a room 
when the landlord chooses to transfer him 
to a different room. In the late cnse of 
Hervey v. Hart (Ala.) 9 L. II. A. (N. S.) 
213, 42 So. 1013, a guest at a hotel in Mobile 
during Mardi-Gras festivities found, on at- 
tempting to return to his room after he had 
been temporarily absent from it, that he was 
excluded from its further occupation. He 
brought an action, alleging that, while tem- 
porarily absent from his room, the landlord 
had caused his baggage to be removed from 
it, and that he refused to furnish him any 
other proper accommodations, although it 
was then late in the niglit, and the city was 
crowded with people, so that he could not 
get accommodations in the city, and that he 
was compelled to wander about the city for 
the greater portion of the night, seeking a 
place to sleep. He offered evidence of these 
facts, but the evidence of the defendant was 
somewhat in conflict with it. The jury 
found against the plaintiff, but a motion for 



a new trial was granted, and it was affirmed 
on appeal. The supreme court declared the 
law on the subject to be that the innkeeper 
has the right, and the sole right, to select 
the apartment for a guest, and, if he finds 
it expedient, to change the apartment, and 
assign the guest to another, without becom- 
ings trespasser in making the change; that, 
if he offers proper accommodations in lieu 
of the room which is taken away from the 
guest, he is not liable; but if, having the 
necessary convenience, he refuses to afford 
reasonable accommodation, he is liable to an 
action for damages. The court relied upon 
the Canadian case of Doyle v. Walker, 26 
U. C. Q. B. 502, which lays down the same 
doctrine. These seem to be the only decis- 
ions that are directly in point, and both deny 
that a guest to whom a room is assigned ac- 
quires any right to occupy it beyond the 
discretion of the landlord, provided, only, 
that the landlord gives him other proper ac- 
commodations. — Case and Comment. 



An equitable remedy given a cestui que 
trust to follow trust funds into property in 
which they may have been fraudulently in- 
vested by his trustee is held, in Chavez v. 
Myer (N. M.) 6 L. R. A. (N. S.) 793, not 
to be taken away by statutory provisions af- 
fording a remedy by attachment or garnish- 
ment. 



In the absence of statutory authority, a 
municipal corporation is held, in Linne v. 
Bredes (Wash.) 6 L. R. A. (N. S.) 707, to 
have no power by ordinance to make de- 
linquent water rentals a lien upon property 
as against a subsequent owner or occupant 
who did not contract the charges or make 
default in their paymeiit. 



Where a lease provides that the landlord 
shall have at all times the right to distrain 
for rent due, and shall have a valid and first 
lien upon all the personal property of the 
tenant, it has been held, in re Robinson & 
Smith, 18 Am. B. R. 563, that the lien thus 
created, though it did not attach by the levy 
of a distress warrant until two days before 
the filing of a petition in bankruptcy against 
the tenant, is preserved by section 67d of the 
Bankruptcy Act. 
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ALLEGHENY COUNTY. 

FORSYTH V. COLONIAL TRUST 
COMPANY, Admr., ct al. 

Equity — Loches — Property in hands of a 
stakeholder. 

Where certain bonds the title to which is in dis- 
pote are in the hands of stakeholders, and either 
party may bring suit to determine the owner- 
ship, one party cannot be chained with laches in 
bringing the suit. 

No. 9 April Term, 1907. 

Opinion by Shafer, J. Filed Septem- 
ber 17, 1907. 

The prayer of the bill is that the Court 
will adjust the title and ownership of cer- 
tain bonds now in the custody of C. Jutte 
& CJo., one of the defendants, as between the 
plaintiff and the other defendant, and decree 
the delivery of those bonds by C. Jutte & 
Co. to the plaintiff. The Colonial Trust Co. , 
administrator, defendant, answers substan- 
tially that it does not know whether the 
bonds belong to the plaintiff or not, and 
joins in the prayer of the plaintiff that the 
Court shall determine the ownership of the 
bonds. C. Jutte & Co., the other defend- 
ant, answers the bill, admitting the possess- 
ion of the bonds and their willingness to turn 
them over either to the plaintiff or the other 
defendant, as the Court shall direct. 

FINDINGS OP FACT. 

1. F. J. Forsyth, the plaintiff, was a 
resident of McKeesport in Allegheny county, 
and died after the filing of the bill herein 
and before the hearing, Alberta Forsyth, his 
executrix, having been substituted as a party 
plaintiff before the hearing. 

2. The Colonial Trust Co. is a corpor- 
ation under the laws of Pennsylvania, au- 
thorized to execute trusts, and was duly ap- 



pointed administrator of the estate of W. C. 
Jutte, deceased, who died intestate May 25, 
1905.* The other, defendant, C. Jutte & Co., 
is a corporation under the laws of Pennsyl- 
vania, having its principal office in the 
county of Allegheny, and being engaged in 
the business of mining and shipping coal. 

3. In 1892 the plaintiff and one Jordan 
S. Neel entered into a partership for the pur- 
pose of operating a coal mine for the term of 
fifteen years, the partnership to continue 
notwithstanding the death of either party, 
the article providing that Neel was to con- 
tribute certain coal property and Forsyth 
was to receive a salary. Neel thereupon 
leased certain coal to the new firm known as 
P. J. Forsyth & Co. lor fifteen years, or 
until the coal should all be mined out if 
mined before that time, and the partnership 
proceeded to mine the coal. 

4. In the early part of the year 1901 the 
plaintiff, Forsyth, and W. C. Jutte became 
partners as the McKeesport Saw Mill Com- 
pany, which was incorporated in June, 1901, 
by the same name. 

5. Some time before July, 1901, W. C. 
Jutte obtained a charter for a company 
known as the Pike Land Company, in which ' 
he was the owner of all the stock, a few 
shares being held by certain persons for him 
to enable them to act as directors and other 
officers. At or about the same time he also 
organized the defendant, C. Jutte <fe Co., and 
his intention was to purchase coal lands 
and put the title of them in the Pike Land 
Company, and then to turn them over to 
C. Jutte & Co. and receive from C. Jutte 
& Co. its stock and bonds in payment there- 
for. In pursuance of this scheme certain 
coal, including the coal above mentioned as 
leased to P. J. Forsyth, was purchased from 
the estate of Jordan S. Neel, and on July 
20, 1901, deeds were made by the repre- 
sentatives of the estate of Jordan S. Neel, 
deceased, to the plaintiff, P. J. Forsyth, for 
this coal, the consideration named being 
$117,000, and on July 26, 1901, Forsyth 
made to Jutte a mortgage of the same prop- 
erty for $137,000 odd dollars. 

6. On November 30, 1901, W. C. Jutte 
attempted suicide by shooting himself in the 
head at Atlantic City. 

7. On December 24, 1901, an agreement 
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in writing was entered into between C. Jutte 
& Co. and the plaintiff, which is printed in 
the the third paragraph pf plaintiff's bill. 
This agreement recites the deed from Neel's 
estate to Forsyth and the mortgage above 
mentioned, the intention of Jutte to have 
the lands conveyed to the Pike Land Com- 
pany and from it to C. Jutte & Co., and the 
issue of a mortgage upon all the property of 
C. Jutte & Co.; the claim of Forsyth to 
$50,000' worth of the coal to which he held 
the title; his assertion that the agreement be- 
tween himself and Jutte was in writing, but 
that Jutte by reason of his attempt at suicide 
had been prevented from signing it; that 
Jutte was confined to his house and unable 
to attend to business; that the financial con- 
dition of C. Jutte & Co. imperatively re- 
quired the carrying out of Jutte' s plans in 
regard to the land; that C. Jutte & Co. in- 
tended to issue $1,000,000 of bonds on the 
tracts of coal and other properties as soon as 
acquired, and provides that Forsyth shall 
convey the coal in question to the Pike Land 
Co.; that his mortgage shall be surrendered 
to him; that C. Jutte & Co. shall issue the 
$1,000,000 of bonds, using them first to 
finance C. Jutte & Co., second, to pay off 
liens on the real estate, and then to set aside 
and dtposit $50,000 of the bonds, the owner- 
ship of these bonds to be adjusted between 
Forsyth and Jutte. 

8. This agreement was carried out by 
the making of the conveyances required by 
it, the issue of the bonds of C. Jutte & Co. 
and the setting aside of $50,000 of them 
under the agreement, although the same 
were not deposited with any other person. 

9. Jutte recovered sufficiently from his 
injuries to come to his office and attend to 
business in January or February of 1902, 
and continued to carry on business at his 
office in Pittsburgh until his death, with the 
exception of certain visits to Europe, New 
Orleans and other places. Jutte and Forsyth 
had their desks in the same room during 
that time up until Jutte' s death, and they 
were jointly interested in the affairs of the 
McKeesport Saw Mill Company and other 
enterprises during that time. 

10. In June, 1903, C. Jutte 6c Co. found 
it necessary to issue $1,600,000 of bonds in- 
stead of $1,000,000, and the issue of $1,000,- 



000 was cancelled, including the $50,000 of 
bonds set aside under the agreement above 
mentioned, and bonds were issued in the 
amount of $1,600,000, and $50,000 par 
value of the new issue of bonds was Bet aside 
in lieu of the bonds mentioned in the agree- 
ment, and these bonds remained in this situ- 
ation at Jutt's death. 

11. The plaintiff, after Jutte's death, de- 
manded of the Colonial Trust Co., hia ad- 
ministrator, one of the defendants, that it 
cause the bonds in question to be turned 
over to him, which the administrator has re- 
fused to do upon the ground that it is not 
informed as to the real ownership of the 
bonds. 

We do not understand that there is any 
substantial dispute between the parties as to 
the facts above found. The matter in dis- 
pute is whether or not Forsyth was entitled 
to receive from Jutte $50,000 of the bonds 
in question. As the parties are both dead 
and the contract is not evidenced by any 
writing signed by the parties, the proof is 
necessarily confined to the admission of the 
parties. The evidence as to these admis- 
sions on the part of Jutte is that of Mr. Gal- 
braith, Mrs. Jutte, C. M. Buchanan and H. 
H. Warfel. The evidence of Mr. Galbraith 
was strenuously objected to by the defend- 
-ants on the ground that Mr. Galbraith had 
been attorney for Mr. Jutte, and that his tes- 
timony would be a violation of the confi- 
dence owning by attorney to client. This 
objection was overruled on the ground that 
what Mr. Galbraith was testifying about was 
solely as a director of the Pike Land Co. and 
not as attorney. That of Mrs. Jutte, the 
widow of W. C. Jutte, was also objected to 
as being a confidential communication to her 
by her husband and against the interests of 
her husband's estate. This objection was 
overruled on the ground that the communi- 
cation itself .w^s not confidential, but, on 
the contrary, as stated by the witness, was a 
request of her to make known, if occasion 
should arise, what he then told her. 

12. From the evidence of these witnesses 
and all the circumstances of the case, we are 
convinced that it was part of the understand- 
ing between Forsyth and Jutte, when For- 
syth took the legal title to the Neel coal 
property, that he was to convey this prop- 
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erty to the Pike Land Co., or as Jutte should 
designate, and receive $50,000 of the issue of 
bonds Jutte was then in contemplation of 
making on all the coal properties which 
Jutte was engaged in acquiring, this being 
his payment of whatever nghts Forsyth had 
in the coal as a lessee which his deed would 
pass, along with the rights acquired from the 
Neel estate, and also, perhaps, partly in 
compensation for his services in the sale. 
It does not appear that he was actively en- 
gaged in procuring the coal land for Jutte, 
but it does appear that he acted as a holder 
of the title and gave a bond and mortgage 
upon it, which services were undoubtedly 
of some value. 

CONCLUSIONS OF LAW. 

1. It is claimed by the Colonial Trust 
Co., administrator, that there is no jurisdic- 
tion in equity to grant the relief prayed for 
in the bill, and that the plaintiff has ample 
remedy at law. We do not deem it neces- 
sary to discuss the merit which this claim 
might have under other circumstances, but 
inasmuch as the answer of the Colonial 
Trust Co., administrator, expressly says that 
it **join8 in the prayer of the plaintiff that 
this Court should determine the title and 
ownership of said $50,000 of bonds," and 
the case was brought on to trial with that 
statement standing in the answer, it does 
not now lie in the mouth of the defendant 
to object to the jurisdiction. We do not un- 
derstand C. Jutte & Co., the other defend- 
ant, to make any such objection, but if it 
does it is met with the statement in its an- 
swer that it is ready and willing to deliver 
over the bonds as the Court shall direct, and 
because it is a mere stockholder, and is 
bound by any adjudication which binds the 
interested parties. 

2. It is strenuously argued by the de- 
fendant administrator that the plaintiff 
ought not to have relief because he had been 
guilty of laches, in that he did not begin 
proceedings to establish his right to the 
bonds for five years after his right is sup- 
posed to have accrued. We are of opinion, 
however, that it has not been shown that 
the plaintiff was guilty of laches. In the 
first place, it will be observed that the con- 
tract between Forsyth and C. Jutte & Co., 
dated in December, 1901, was not that 



bonds were then in fact laid aside for 
Forsyth and Jutte to determine the owner- 
ship of, but that when C. Jutte & Co. should 
be financed and all the liens on all the real 
estate of C. Jutte & Co. paid off, then the 
bonds should be set aside. There was no 
evidence given that we can remember as to 
when these events took place. The bill does 
not aver directly that they ever did take 
place, but avers that the bonds were in fact 
set aside, and from other allegations of the 
bill this may be inferred to have been before 
June, 1903. It nowhere appears, however, 
that Forsyth knew that these bonds had 
been so set aside at that time, or when he 
learned that fact. Secondly and principally, 
however, we think Forsyth is not chargea- 
ble with laches for the reason that this is not 
a case where one of the parties is in possess- 
ion of the matter in dispute and the other is 
out of possession, and only one party is able 
to begin a proceeding. In the present case 
the subject matter of the dispute was in the 
hands of a third party, and this was equally 
known to each of them. Jutte knew in 
January, 1902, as appears by the evidence, 
of the contract between Forsyth and C. Jutte 
<&Co., and he knew that he did not get 
$50,000 of the bonds which otherwise would 
have come to him from C. Jutte & Co. and 
and that they were in the hands of a stake- 
holder. We cannot see that it was any 
more the duty of Forsyth than of Jutte to 
move in the matter of determining their 
ownership. Laches is harmful delay. The 
delay of Forsyth in this case seems to us 
could not harm Jutte, because Jutte had it 
in his power equally with Forsyth to have 
the contest determined. 

3. The defendants also contend that the 
evidence given by the plaintiff, even if be- 
lieved by the Court, is not suflBcient in kind 
and not sufficiently definite to justify a find- 
ing in favor of the plaintiff, it being insisted 
upon that this is a claim against a decedent's 
estate as for a debt of the decedent, which 
the courts have frequently said should be 
carefully scrutinized where it depends upon 
oral admissions. While we are of opinion 
that the evidence, if believed, is sufficient to 
warrant the findings which we have made 
even in that view, we would suggest that it 
is by no means certain that the burden of 
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proof is upon the plaintiff. The plaintiff 
became the legal owner of certain coal inter- 
ests which were paid for by Jutte and there- 
fore belonged to Jutte. He was himself, 
however, the owner of an interest in the 
same lands in his own right. At the request, 
or at least with the acquiescence of Jutte, he 
conveyed not only the interests which he 
held for Jutte as trustee but also his own for 
a lump sum, and the bonds in question were 
put up by or for the grantee as part of the 
purchase money, and Jutte acquiesced in 
this arrangement by accepting the benefit of 
the transfer made on the faith of it. It 
seems to us, therefore, that it might be 
argued that upon an issue joined between 
Forsythe and Jutte as to the ownership of 
the bonds the burden would be upon Jutte 
to show that he was entitled to more of the 
purchase money than he got rather than 
upon Forsyth to show that he was not to 
give up his estate for nothing. We are of 
opinion, therefore, that the plaintiff is en- 
titled to the relief asked, and it is adjudged 
and decreed that the $50,000 of bonds of 
C. Jutte & Co., described in the bill and now 
held by C. Jutte & Co. until the title and 
ownership thereof shall be adjusted between 
the plaintiff and Jutte' s representative, be- 
long to the estate of the plaintiff, P. J. 
Forsyth, and it is ordered and decreed that 
defendant, C. Jutte & Co., deliver to plain- 
tiff the said bonds, with all the coupons 
thereon showing interest from April 1, 1903, 
or in case said coupons or any of them can- 
not be delivered, that they pay to the plain- 
tiff the interest represented thereby, and that 
C. Jutte & Co. be thereupon discharged 
from all claims and demands of the Colonial 
Trust Co., administrator of W. C. Jutte, for 
or on account of the said bonds or the in- 
terest thereon, and that the costs be paid 
one-half by the plaintiff and the other half 
by the Colonial Trust Co., administrator of 
W. C. Jutte. 

For plaintiff, Weil & Thoi-pe. 

For defendant, Reed^ Smith, Shaw & Bed. 
# ^ » 

That the administrator of an insolvent 
trustee cannot be compelled to redeem from 
the general assets of the estate trust property 
pledged by the trustee as collateral to a loan 
for his individual benefit, is declared in 
Lowe V. Jones (Mass.) 6 L. R. A. (N. S.) 



ALLEGHENY COUNTY, 

In re Estate of GEO. B. FORSTER, 
Deceased. 



Will — Demoiitrative Legacy — Distribution of 
Stocks to Guardian, 

Testator gave certain specified perBonalty to his 
wife, ane{2:ed to have been the whole of his 
estate when the will was executed, he Bobee- 
quently acquired other property. There being 
no residnary clause. Held, that he died intestate 
as to it. 

Testator gave a legacv of **$4,000 cash depoeited 
with Carnegie Steel Co., Munhall.'* He drew 
out 12,000 of this deposit before his death. Held, 
that the legacy was demonstrative, and that the 
deficiency m the deposit should be made good 
out of part of the estate as to which he died in- 
testate. 

When stocks of an estate have not been sold by an 
administrator, and it is to the advantage of a 
minor that his interest therein shall be dis- 
tributed in kind, to the guardian such distribn- 

• tion will be made; and the guardian will only be 
liable for ordinary prudence in disposing of tiiem 
thereatter. 

No. 286 September Term, 1907. 
Opinion bv Over, J. Filed December 
20, 1907. 

OPINION. 

George B. Forster died testate January 11, 
1906, leaving to survive him a widow and 
one child. His will not dated, but which 
was executed **on Saturday before Christ- 
mas, 1903," is as follow: 

**Below please note money belonging to 
my wife if I should die. 

$9000 First mortgage bonds, Fidelity 
Title & Trust Co. Box 8088. $4,000 cash 
deposited Carnegie Steel Co., Munhall. 
$532.57 cash deposited Monongahela Trust 
Co., Homestead. 400 stock of Homestead 
Coaster Co. In box. Five shares of U. S. 
Steel stock, par value $100. In box. 
$6,000 First M. Bonds U. S. S. held by Car- 
negie Steel. John Forster $100, John B. 
Jones $75, Thos. Forster $80, R. B. Bost- 
wick $50, Walter Forster 150 money 
Wm. Forster 25 loaned. 

Insurance paid. 

Geo. B. Forster. 
Witnesses: 

John B. Jones, Jr. 
Ralph E. Jones." 
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There is no evidence that testator when he 
executed his will had any other property 
than that specified in it, and there is some 
evidence tending to show that he did not. 
After its execution he acquired the following 
property, viz: Ten shares of Homestead 
Lumber Company stock, purchased with 
$2,000 of the $4,000 cash deposited with the 
Carnegie Steel Company when he executed 
the will; 31 shares of preferred stock of the 
United States Steel Corporation; 2 bonds 
German Club, Pittsburgh, Pa.; 2,500 shares 
Big Elk Gold Mining Company stock; 1,000 
shares Crystal Flour Spar Mining Company 
stock; 1,000 shares Goldfield Double Eagle 
Mining Company stock. 

It is contended by the widow that he in- 
tended in his will to give this property to her 
also. This contention is founded on the as- 
sumption that the property specified in the 
will was the whole of his estate, and it is 
argued that the inference is that he did not 
intend to die intestate as to any part of his 
estate, and that the will should be construed 
as if he had given his whole estate to his 
wife. Whilst this assumption may be the 
fact, it does not appear conclusively that it 
is, and for ought we know he may have had 
other property. What does appear, how- 
ever, is that he specified the stocks, bonds 
and amount of money which he gave to his 
wife, and we are not at liberty to conjecture 
that this was his whole estate, nor that it 
was his intention to give anything more than 
is specified in his will, and as there is no 
residuary clause, he died intestate as to that 
portion of his estate not mentioned in it. 

Subsequently to the execution of the will 
he drew out $2,000 of the $4,000 deposited 
with the Carnegie Steel Company, and in- 
vested it in the purchase of ten shares of 
Homestead Lumber Company stock, which 
is in the possession of the accountant, and 
the question arises as to whether the $4,000 
legacy is adeemed to that extent. The an- 
swer to this question depends on whether the 
legacy was specific or demonstrative. The 
will is very informal, it is doubtful, and a 
matter of conjecture wether testator intended 
to give his wife a legacy of $4,000 payable 
primarily out of the money deposited with 
the steel company, or to give her the par- 
ticular $4,000 deposited there. If the former 



was his intention the legacy is demonstrat- 
ive, not liable to ademption, and the defi- 
ciency in the deposit must be made good out 
of the part of the estate to which there is in- 
testacy, SmiiKB Appeal, 103 Pa. 561; Wall v. 
Stewart, 16 Pa. 275; BaUieWa Appeal, 14 Pa. 
461. If the latter, the legacy was specific 
and adeemed to the extent of the depletion 
of the deposit. **Courts are averse to con- 
strue legacies to be specific, and will not, 
unless it be clear that the testator so in- 
tended," Smith's Appeal, supra; and **uni- 
formly in such cases lean to a construction 
which shall declare the legacy demonstrative 
rather than specific," Harmon's Estate, 158 
Pa. 637. Here the testator's intention to 
give hu wife a legacy of $4,000 is clearly ex- 
pressed, but as it is doubtful whether he in- 
tended the legacy to be demonstrative or 
specific, under the authorities cited, it must 
be construed to be demonstrative, and the 
deficiency in the deposit out of which it is 
primarily payable made good out of the es- 
tate as to which there is intestacy, and as to 
that part of the estate, the widow takes under 
the intestate laws one-third. Reed's Estate, 
82 Pa. 428. 

The greater portion of decedent's estate as 
to which he died intestate consists of stocks, 
some of which have no market value, and 
some bonds. The trust officer of the ad- 
ministrator gives the following reasons for 
not converting them: 

*The reason the stocks were not converted 
was because the will mentioned all of the 
stocks specifically, with the exception of 
three or four items of Gold Mining stock, 
and I was of the opinion that the will not 
only covered what was mentioned, but what 
had not been specifically devised, and there- 
fore it all went to the widow; she didn't 
want them converted, wanted to take the 
stocks and bonds in kind. Also for the 
further reason that had I converted the U. S. 
Steel preferred stock into cash prior to this 
year I would have lost the bonus of five dol- 
lars a share per year, which was allowed by 
the U. S. Steel Corporation to their em- 
ployes under the profit sharing plan, which 
I was able to get as an exception to the regu- 
ular rule on account of Mr. Forster's 'death, 
and on account of him being superintendent, 
one of the oldest superintendents at Home 
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stead. Then if we had converted it we 
would have been entitled to commissions, 
and I wanted to keep everything at a mini- 
mum. The way it stands now is belter than 
if I had converted it, charged commissions 
and lost the bonus.*' 

There can be no question that the adminis- 
trator acted in good faith and prudently in 
the matter; has not been negligent, and if 
there be any less on account of depreciation 
in value, is not liable therefor. 

The guardian hesitates to accept distri- 
bution in kind; but as the stocks and bonds 
could not now be converted without sacrific- 
ing them, it is for the best interests of the 
ward'sestate that distribution should be made 
to the guardian, and acting upon our sugges- 
tion it has signed an agreement for such a 
distribution, making a division of the stocks 
and bonds between the widow and guardian. 
It is true the guardian could not legally in- 
vest the ward's money in these stocks and 
bonds, but it is not an investment by the 
guardian but one made by the ward's an- 
cestor, and the guardian is only bound to 
use ordinary prudence in disposing of the 
stocks hereafter; Reed's Estate, supra. 

For plaintiflf, J. Merrill Wright. 



®0xirt of ®0mmutt ^JcaS; 

WESTMORELAND COUNTY. 
SELL V. STEVENSON, Admx. 



Judgment — Lien — Renewal — Deed. 

Plaintiff secured a judgment against defendant De- 
cember 2, 1898. Defendant purchased a tract of 
land on May 18, 1901, and died September 14, 
1903. The widow and heirs of the defendant, 
deceased, conveyed the tract of land by deed 
dated June 4, 1904. The judgment being un- 
paid, the d^ath of the defendant was suggested 
and administratrix substituted, and on October 
18, 1906, a scire facias was issued with notice to 
the purchaser as terre-tenant and duly served. 
Held, that the judgment was a lien on decedent^s 
land even though the land was subsequently ac- 
quired and not revived before his death. 

Sci. fa. sur Judgment. No. 187 February 
Term, 1899. 

Common Pleas, Westmoreland county. 
No. 383 November Term. 1906. 

The case stated was as follows: 



And now, May 7, 1907r it is hereby agreed 
by and between the parties plaintiff and de- 
fendant above named, by their attorneys, 
respectively, that the following case be stated 
for the opinion oi the court in the nature of 
a special verdict: 

1. The plaintiff, John S. Sell, cashier, at 
No. 187 February term, 1899, in said court, 
recovered by confession of the defendant, 
S. C. Stevenson, on December 2, 1898, and 
in his lifetime, the sum of $260 debt, with 
interest from December 17, 1899, and costs. 

2. By deed dated May 18, 1901, recorded 
in the recorder's office of said county in 324 
Deed Book 96, the defendant, S. C. Steven- 
son in his lifetime, purchased in fee, of one 
Abraham S. Walter a certain messuage, tene- 
ment and tract of land, situate in the borough 
of Scottdale, in said county. 

3. Being so thereof seized, the said defen- 
dant, Samuel C. Stevenson, departed this 
life September 14, 1903, intestate, leaving 
to survive him a widow, Margery B. Steven- 
son, and three children, to wit, Lucy A., 
wife of the said terre-tenant, Samuel A. 
Lowe, ZellaB., wife of Ell wood W. Zimmer- 
man, and J. Ed. Stevenson, to whom said 
real estate descended and came under the in- 
testate laws of Pennsylvania. 

4. Letters of administration of the goods 
and chattels, etc. , of the said S. C. Stevenson, 
deceased, were duly granted September 18, 
1903, by the register of wills of said county, 
to the said widow, Margery B. Stevenson, 
who duly qualified and assumed the duties 
of said trust. 

5. By deed dated June 4, 1904, duly de- 
livered, and recorded June 21, 1904, in 379 
Deed Bock 277, the widow of said deceased 
and his children, with their respective hus- 
bands and wife, granted and conveyed the 
real estate so acquired as aforesaid to the 
said terre tenant, Samuel A. Lowe, for the 
consideration of $6,500, in said deed men- 
tioned. 

6. afterwards, July 24, 1905, the said 
Margery B. Stevenson, admx., as aforesaid, 
exhibited and filed her account of the ad- 
ministration of the estate of said S. C. Steven- 
son, deceased, in the register's office of said 
county, showing no balance for distribution, 
which account was afterwards confirmed ab- 
solutely by the orphans' court of said county 
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on September 12, 1905, and recorded in 17 
0. C. Adm. Docket 310. 

7. In her account, so filed and confirmed 
as aforesaid, the accountant charged herself, 
inter aUa, with the sum of $3,500, part of 
the proceeds of the **8ale of real property in 
Scottdale borough to S. A. Lowe.** 

8. The said judgment recovered by the 
plaintiff not having been paid in whole or 
part, the death of the defendant, S. C. Ste- 
venson, was suggested of record on October 
18, 1906, and M. B. Stevenson, admx., sub- 
stituted on the record as defendant. Where- 
upon the same day a writ of scire facial was 
issued on said judgment to No. 383 Novem- 
ber term, 1906, aforesaid, against the said 
M. B. Stevenson, admx., as aforesaid, with 
notice to the said Samuel A. Lowe, terre- 
tenant, which writ was duly served upon 
them. 

If the court be of the opinion that the said 
plaintiflF, under the law, is entitled to recover 
of the lands as aforesaid, so conveyed to the 
said Samuel A. Lowe, terre-tenant, as afore- 
said, then judgment to be entered for the 
phintiflF against defendant, administratrix, 
as aforesaid, de terrisy but if the court be not 
of that opinion, judgment to be entered in 
favor of the plaintiflF and against the defend- 
ant alone, and in favor of the terre-tenant; 
the costs to follow the judgment, and the 
parties reserving the right of appeal. 

Opinion bv Doty, P. J. Filed June 29, 
1907. 

The difl&culty, if any, in this case is occa- 
sion by an apparent conflict in the authori- 
ties. Moorhead t. McKimieg, 9 Pa. 265, ex- 
pressly holds that a judgment inter vivos is 
not a lien on after-acquired real estate during 
the life of the owner, and at his death be- 
comes a lien as a debt merely. Baxter v. 
AUen, 77 Pa. 468, holds that a judgment, 
without lien on real estate at the time of de- 
fendant's death, does not fall into the class 
of mere debts whose lien is limited to five 
years. In the one case the lien was lost by 
failure to revive in defendant's lifetime; in 
the other the judgment was no lien on after- 
acquired real estate. This distinction, which 
is the only one to distinguish the cases, was 
not referred to in the later case, and al- 
though Moorhead v. McKinney was cited at 
the argument, no reference is made thereto 



in the opinion in Baxter v. Allen. It fol- 
lows that the distinction is material or that 
Moorhead v. McKinney no longer controls. 
It is hard to understand what diflterence it 
can make whether the judgment is without 
lien through failure to revive or because the 
real estate was acquired after judgment ob- 
tained. Neither was a lien before death of 
defendant and both became liens by reason 
of his death. The reasoning of the court in 
Baxter v. Allen applies as well to the one 
class as to the other. Moorhead v. McKin- 
ney is cited with approval in Kingmaker v. 
Bromn, 14 Pa. 273, and followed in Mc- 
Murray v. Hojyper, 43 Pa. 472. And in 
Bre»icker v. Cobb, 13 Sup. Ct. 66, it is no- 
ticed that in Moorhead v. McKinney **the 
judgment never was a lien on the land in 
question, whilst in Baxter v. Allen it was," 
and suggest that **this is the ground upon 
which the cases are to be distinguished.*' 

The case in hand in its facts is like that of 
Moorhead v. McKinney in that in' each we 
have a judgment inter vivos^ after acquired 
lands and death of defendant. And there is 
no possible distinction in the case, if the act 
of June 8, 1893, P. L. 392, is to be con- 
strued in the same way as was section 2, act 
of February 24, 1834. At this point the 
matter becomes more interesting, and, if 
possible, more diflficult of solution. The 
language of the two acts is almost identical. 
The act of 1834 limits the lien of debts of a 
decedend to five years, **except they be se- 
cured by mortgage or judgment." The pur- 
pose of the act of 1893 as expressed in ita 
title is *'to limit the duration of the lien of 
the debts of decedents other than those of 
record on their real estate." It is plain, 
therefore, that there is nothing in the lan- 
guage of the act of 1893 .which justifies a 
construction different from that given to the 
act of 1834. 

In this dilemma what is to be done? The 
case in hand is very like that of Moorhead 
v. McKinney. The latter was governed by 
the act of 1834; and this by the act of 1893. 
The judgment here became a lien September 
14, 1903, by the death of the decedent, but 
the scire facias to revive was not issued until 
October 18, 1906, or more than two years 
after the death. In the meantime the prop- 
erty was sold, to wit, on June 4, 1904. The 
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question is: Was said judgment then a lien 
on such real estate? Originally the debts of 
a decedent were liens upon his real estate 
for an indefinite period. Without consider- 
ing prior legislation; the act of June 8, 1893, 
limits the lien of debts of decedents other 
than those of record to two years. The ex- 
act language of the act is: 'That no 
debts of a decedent dying after the passage 
of this act, except they be secured by mort- 
gage or judgment, shall remain a lien on the 
real estate of such decedent longer than two 
years after the decease of such debtor." If 
at liberty to follow the plain language of the 
act, the matter is readily solved. The title 
shows the purpose of the act is to limit the 
duration of the lien of debts of decedents 
other than those of record, and in section 1 
there is an express exception of debts se- 
cured by mortgage or judgment. In this 
case there was a debt of record, a debt se- 
cured by judgment, and by the plain terms 
of the act the limitation provided does not 
apply. No elaboration could make the lan- 
guage more clear. In plain and unambigu- 
ous terms it is delared that the act has no 
application to a debt in judgment. 

Although we confess inability to discover 
any substantial difference in the language of 
the two acts, and cannot appreciate the dis- 
tinction which it has been said may possibly 
distinguish Baxter v. Allen from Moorhead 
V. McKinney, at this juncture our course is 
a clear one. We are constrained to hold 
that the act of 1893 does not apply because 
such is the unmistakable language of the act 
itself, and because such construction is de- 
clared in Bresecker v. Cobb, 13 Sup. Ct. 56. 
And with this act eliminated there is plain 
sailing, as the act of 1834 has no application 
because the action to revive was brought 
within five years from the death of the 
debtor. 

And now, June 29, 1907, judgment in 
favor of the plaintiff and against the defend- 
ant, M. B. Stevenson, administratrix of S. 
C. Stevenson, deceased, de tciris with notice 
to Samuel A. Lowe, terre-tenant. 

For plaintiff, Williams, Sloan & Wegley, 

For defendant, Ogden & Dora. 

(From Wm. 8. Rial, Esq., Greensburg, Pa.) 



Book Notice. 
Street Railway Reports Annotated. 
Edited by Frank B. Gilbert, of the Al- 
bany, N. Y., Bar. Reporting the deci- 
sions in the Federal Courts and courts of 
last resort of all the states from April 1, 
1903, including many important cases de- 
cided by lower courts of appellate and 
original jurisdiction, not reported in any 
other series. 

Electricity as a motive power has revolu- 
tionized the use of the streets and highways 
for transportation purposes. 

Along with this great development there 
has grown up a well-defined and distinct 
street railway law. This law comprises fixed 
principles governing the rights and duties of 
street railways as carriers of passengers ma- 
terially differing from those of other com- 
mon carriers. 

The rules and doctrines of the law of 
negligence have a special application to the 
liabilities of street railway companies for in- 
juries to pedestrians and drivers of vehicles 
upon the streets and highways owing to the 
peculiar rights of such companies to a use 
thereof. 

Many other special principles have arisen 
determining the rights, duties and liabilities 
of such companies, the traveling public, 
abutting owners and municipalities. 

The Annotations and Notes have been 
carefully and exhaustively made and contain 
a discussion of the principles involved, and 
cites many earlier cases upon kindred sub- 
jects. 

About 2 volumes a year, price $5.00 per 
volume. Matthew Bender & Company, 

Law Publishers, Albany, N. Y. 

< ^ » ■ 

Where, upon petition for the appoint- 
ment of a receiver, the creditors show no 
assets of the alleged bankrupt except those 
directly involved in a foreclosure suit, the 
case of Matter of Mckane, 18 Am. B. R. 594, 
holds that they will be required to furnish a 
bond to pay the expenses of the receivership 
if sufficient assets applicable to that purpose 
are not discovered. 

It has been held. In re Kehler, 18 Am. 
B. R. 596, that where an alleged bankrupt 
is judicially adjudged insane after the filing 
of the petition in bankruptcy, court has 
jurisdiction to administer his estate where 
its jurisdiction is based upon acts of bank- 
ruptcy alleged to have been committed while 
he was sane. 
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PITTSBUROH. PA.. JANUARY 22, 1908. 

i&ittnit iS^onxlf WaXttA jWates^ 

WESTERN DISTRICT OF FENNA. 

CAIN V. THE HOCKENSMITH 
WHEEL & CAR CO. 

Attomeya' fees — Privity of payment — Money 
paid into court — Attachment. 

A daim for coonsel fees in fovor of plaintiff b at- 
torneys, upon a judgment recovered by them for 
their client, cannot be preferred over a prior at- 
tachment levied on the money in the hands of 
the defendant as garnishees. 

No. 36 November Term, 1904. 

Opinion by Archbald, D. J. Filed De- 
cember 19, 1907. 

The question to be disposed of upon this 
motion is whether a claim for counsel fees in 
favor of plaintiffs attorneys, upon a judg- 
ment recovered by them for their client, is 
to be preferred over a prior attachment 
levied on the money in the hands of the de- 
fendants as garnishees. The facts are not in 
dispute and are as follows: 

On June 25, 1904, the plaintiff, W. A. 
Cain, having a disputed claim against the 
Hockensmith Wheel & Car Co. for construc- 
tion work done in the winter and spring of 
1903, employed Benjamin H. Thompson, 
Esq., an attomey-at-law of Pittsburg, Pa., 
to prosecute it, agreeing to pay him 10 per 
cent in case of a settlement without trial, or 
25 per cent of the amount recovered in the 
event that a jury trial was necessary; and in 
order to secure Mr. Thompson, an assign- 
ment of so much of the claim as would cover 
the fees and costs was executed. There- 
upon, no settlement having been effected, 
suit was brought in this court on September 
8, 1904, and was so proceeded with that a 
verdict in favor of the plaintiff was recov- 
ered on May 25, 1906, on which a judgment 
for $2,447.12 was subsequently entered. 



The case was stubbornly contested, and it 
was only by the exercise of more than or- 
dinary professional skill that a verdict in 
favor of the plaintiff was secured, the coun- 
sel engaged fully earning all that was stipu- 
lated for. 

It appears, however, that on October 16, 
1903, a fraudulent debtor attachment, under 
the Pennsylvania act of 1869, was issued by 
the Kittanning Safe Deposit Company in the 
Common Pleas of Westmoreland Co., Pa., 
against the plaintiff here, in which the 
Hockensmith Wheel & Car Co. were named 
as garnishees. There was no service of the 
writ upon Cain, who was a resident of Ohio, 
and as to him it was returned not found. 
But a service was effected on the garnishees 
on October 17, 1903, and after certain inter- 
locutory proceedings, not necessary to no- 
tice, a verdict and judgment having been re- 
covered in this court, as stated above, and a 
judgment by default having also been en- 
tered against Cain in the attachment pro- 
ceedings, the garnishees admitted being in- 
debted to him and having moneys of his in 
their hands, to the amount so recovered, 
upon which judgment therefor was accord- 
ingly entered against them. Being notified, 
however, of the claim of Mr, Thompson to 
counsel fees and the assignment made to him, 
and being thus between two fires, the garni- 
shees asked leave to pay into court here what 
was found to be due from them, and this 
having been allowed, it is now to be determ- 
ined, as stated above, whether the claim for 
counsel fees is to prevail over the attach- 
ment, reducing by so much the amount 
which the attaching creditors would other- 
wise be entitled to take out of court, the en- 
tire fund being required to satisfy the judg- 
ment which they held. 

It is manifest that, in the consideration of 
this question, the formal assignment of coun- 
sel, to secure compensation for their services, 
of a certain portion of the plaintiff's claim, 
adds nothing to their standing here. With- 
out it, an agreement for a contingent fee to 
be paid out of the amount recovered would 
of itself have constituted an equitable assign- 
ment which the courts would recognize and 
enforce. Patten v. Wilson, 34 Pa. 297. 
While, on the other hand, if the attachment 
was effective, as supposed, to bind the money 
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in the hands of the garnishees from the date 
of service, an assignment afterwards, legal 
or equitable, would not retroact and over- 
come this advantage* Without regard to 
the assignment, therefore, the right of coun- 
sel to have their fees paid out of the fund 
depends on whether they have a lien upon 
it because of their services, and it is to that 
that the case comea down. 

This is a matter of local law, and is not to 
be disposed of on any independent views en- 
tertained by the Federal courts. Gregory v. 
Pikey 67 Fed. 837. Turning then to the 
Pennsylvania decisions, no lien for counsel 
fees is there recognized, the right of counsel 
to be paid out of a fund in hand being 
one of deduction or defalcation only. It at- 
taches in favor of counsel, in other words, 
to that which he has in his actual possess- 
ion. If he has papers, he may retain them 
until paid for his services in the particular 
case to which they belong; or if he has col- 
lected money, he may deduct his fee before 
being compelled to turn it over. Dubois* 
Appeal, 38 Pa. 231; McKelvy'a Appeal, 108 
Pa. 618. Indeed, in Pattm v. Wilson, 34 
Pa. 279, upon which some reliance seems to 
be placed to support the claim for counsel 
fees, it is expressly declared that the at- 
torney there had no lien on the fund at- 
tached by virtue of his professional relation, 
the case being ruled in his favor solely on 
the ground that the agreement between him- 
self and his client amounted to an equitable 
assignment, and that, being prior, it was 
therefore superior to the attachment. In 
the present instance, however, the attach- 
ment is first, and so apparently entitled to 
priority ; and while it may be that if the fund 
were actually in the hands of counsel, who 
represent the plaintiflf, they would not be re- 
quired to part with it without deducting 
their fees, yet in order to avail themselves of 
this privilege it would have to be in their 
positive control, in this way, and it is not 
the same, that it has been pa^'d, as it h^, 
into court. 

But the question is set at rest beyond per- 
adventure by the decision in Patrick v. Bing- 
aman, 2 Pa. Sup. Ct. 113. The fund there 
in controversy was part of an estate which 
had !)een conveyed in trust for the benefit of 
the grantor for life, with remainder over to 



other parties — an arrangement, which while 
good as to the grantor herself was bad as to 
creditors, and was claimed by counsel by 
whose professional services it was recovered 
back from a party to whom it had been im- 
properly paid by the trustee, pending litiga- 
tion over it, as well as by a creditor who 
had attached the money in such party's 
hands. The fund having been paid into 
court was awarded to the attaching creditor. 
**It is true," says Smith, J., **that in equity 
a chancellor has power to direct the pay- 
ment of reasonable counsel fees, out of 
moneys for distribution, when the fund is 
the product of the attorney's labors, and be 
has agreed to look to it solely for his com- 
pensation. McKelvy*s Appeal, 108 Pa. 615. 

* * * But there is no warrant for the 
proposition that at law an attorney's claim 
for services, for a sum not judicially ascer- 
tained nor assented to by other claimants, is 
a lien upon the fund attached, as against 
such claimants. To hold that an attorney's 
fee is a lien on the money in court, because 
it was recovered through his services, would 
be to ignore the doctrine of Dubois^ Appeal, 
38 Pa. 321, the principles of which are dis- 
tinctly recognized in McKelvy's Appeal, 
supra, although the cases differ materially in 
their iacts. However desirable it may be to 
allow claims of counsel for services out of 
funds which those services secured it can- 
not be done in the absence of legislation per- 
mitting it, to the prejudice of other creditors 
who have liens upon the money." 

Nor is this ruling weakened by anything 
which appears in Maim v. Wakefield, 11 Pa. 
Sup. Ct. 18, when the facts of that case are 
considered. The fund there belonged to an 
insolvent estate, and had been produced as 
the direct result of litigation instituted to 
have it so established. And it was under 
these circumstances that counsel, by whose 
services this was brought about, were allowed 
compensation out of it in preference to cer- 
tain attaching creditors, who, while the liti- 
gation was in progress and before it had 
finally been disposed of, secured judgments 
and issued execution attachments, summon- 
ing the party in whose hands the moneys 
were as garnishee. 'The evidence clearly 
shows, ^' says Orlady, J., **that the fund was 
produced largely, if not entirely, througb 
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the profesdonal services of the counsel 
named. The litigation wts tedious and 
complicated, and was resisted until the en- 
tering of a judgment by the Supreme Court. 
The amount claimed (by counsel) was 
found by the auditor and court to be fair 
and reasonable. His services were instru- 
mental in creating a fund which inured to 
the benefit of all, and it was proper that his 
claim should be paid first" 

The distinction to be observed with regard 
to that case is manifest.- The fund there 
was the immediate outcome of litigation 
prDsecuted for the benefit of all parties in- 
terested, without which there would have 
been no fund at all for any of them. The 
conditions under which it was distributed 
were also such as to permit equitable con- 
siderations to have play. By contract, how- 
ever, in the present case, as in Patrick v. 
Bingaman, supra, the parties stand stri<itly 
on their legal rights, beyond which the court 
is not at liberty to go. And while the money 
for distribution at this time was no doubt 
forced out of the garnishees, as the result of 
the verdict recovered here, yet it cannot be 
said, in any real sense, to have been pro* 
duced or created thereby. The plaintiff's 
claim, which was thus made good, existed 
without regard to the action which was in- 
stituted upon it, however it may have been 
80 brought to a head, all that was done by 
counsel being to prosecute it to a successful 
conclusion. But this could just as well have 
been done in the attachment proceedings as 
here, and in either instance the counsel re- 
spectively engaged would have acted there- 
in, not for the benefit of others concerned, 
although possibly resulting in that, but 
solely in the interest and for the advantage 
of the client by wliom he was specially em- 
ployed. This does not make out a case for 
compensation out of a fund produced by 
services rendered, and the money must, 
therefore, go to the attaching creditors, the 
claim of plaintiff's counsel being denied. 

LeC a formal order to that effect be entered. 

For plaintiff, Harry H, Fisher, 

For defendant, J. M, Shidds, 
■' — ■ — • ^ »■ — 

The right of the owner of a dog to main- 
tain an action against one who wantonly and 
maliciously kills or injures it is sustained in 
Columbus Railroad Co. v. Woolfolk (Ga.) 
10L.R.A. (N.S.) 1136. 



®0wt;t of Gammon f?Ieas ^^0. l^ 

ALLEGHENY COUNTY, 

KEIFNER V. PITTSBURGH C. C. 
& ST. L. RY. CO. 

Action for death of husband — VerdAct for plain- 
tiff-^Judgment for defendant non obstante 
veredicto. 

A (widow) recovered a verdict for the death of B 
(husband). B, having a railroad ticket, started 
to cross the first track to reach the second upon 
which his train was approaching, and was 
immediately struck by a fast train upon the first 
track. It was broad daylight, and the view of 
the trackway clear and unobstructed for 500 
yards. Held, that judgment should be entered 
for the defendant, non obstante veredicto. 

No. 1026 December Term, 1902. 

Opinion by BuowN, P. J. Filed April 
17, 1907. 

Much as we deplore the f<ad loss to the 
widow and children of John Keifner, de- 
ceased, the undisputed facts of the case and 
the well settled rules of law prevent a. re- 
covery of damages and require that judg- 
ment be entered for the defendant non ob* 
stante veredicto. 

On December 3, 1901, Mr. Keifner pur- 
chased a ticket at Carnegie station for a 
station three miles west. 

To reach the westbound track upon which 
his train would arrive it was necessary to 
cross the eastbound track — and his view 
along the trackway was clear and unob- 
structed for 500 yards. 

Although the coming of his train had been 
announced by the ticket agent, it had not 
arrived, but was approaching the station 
when he started to cross the eastbound track 
upon which he was run down and killed by 
a train running at a high speed. 

Briefly, the story of the accident appears 
in the testimony of eye witnesses — Miss 
Mack, Mr. Lee and Mr. Black. 

MISS MACK TESrriFIES. 

Q. Were you at the station at Carnegie on the 
morning of the third day of December, 1901? 

A. Yes sir. 

Q. Did you see any of this occurrence? 

A. I did; part of it. 

Q. State to the Court and jury just what you 
know? 
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A. There was a crowd of us there for the 7:05 
train west and the bell rang— 

Q. Where were you at that time? 

A. In the station, and the bell rang and we 
started for the door. 

Q. What bell do you refer to? 

A. For the train west 
By the Court: 

Q. Your train? 

A. Yes sir, our train west And I noticed the 
first man out in front of us; there was a man walk- 
ing out in front of us. He was the first person out 
of the door, and three girls of us were next, came 
out in a crowd. I don't know who was first, and 
our train, the train west, was coming in. 

Q. Just as you started off? 

A. Yes sir, just as we got on the small platform 
of the station our train was coming in; it was not 
yet in, 

Q. How close to the station was it at that time? 

A. I couldnH tell you that 

Q. You could see it coming? 

A. Yes sir, plainly, and ai the same time there vjob 
a passenger train coming west, 

Q. Could you see that? 

A. Yes sir, you could see the express train. 

Q. Coming 

A. Yes sir. And I didn't notice this man from 
he time he came out of the door until I saw him 
on the track in front of the express train. At the 
time 1 saw him on the track we were walking, and 
the time I saw him on the ira>ck the train was not more 
than four or five feet from him, 

Q. What track was that— the eastbound? 

A* Yes sir, he was standing on the eastbound 
track or walking across; he was on the track when 
I saw him. 

Q. And at the time he was walking on the track 
how close was the eastbound train to him — ^just on 
him? 

A. When I saw him the train wasn't more than 
four or five feet from him. 

Q. When he was moving? 

A. Yes sir, he was moving; that was my idea 

MR. LBB TESTIFIES. 

Q. state what you saw in reference to this oc- 
currence? 

A. I was standing there and I heard the train 
coming on the eastbound track. 
By the Court: 

Q. Did you look and see it coming? 

A. Yes sir. 

Q. How fsLT did you see it first? 

A. I judge three or four hundred yards. 

Q. How close was this train to him at the time you 
saw it f 
A. So close I hollowed to him. 



Q. Just seemed to be right on him? 

A. Yes sir, right on him. 

Q. M struck him like aflashf 

A. ITuU quick — 

MB. BLACK TESTIFIES. 

Q. Where was the eastbound train at the time 
you saw this man on the track? 

A. It was a few rods off him when I first no- 
ticed it 

Q. Could you tell us about how far? 

A. When I first noticed it it was about a hun- 
dred feet from him. He was just commencing to go 
down the track then. 

By the Court: 

Q. When it was about a hundred feet away he 
was approaching the eastbound track? 

A. He was on the track. 

Q. And it was coining rapidly? 

A. Yes sir. 

Q. And came on him as he was on the trackf 

A. Yes sir, struck him about half way on the track. 

With a straight track and an unobstructed 
view of the train for at least 500 yards, the 
inference is irresistible that Mr. Keifner 
walked directly into a rapidly moving train 
and was killed. 

On the facts the case is ruled by CarroU 
V. Pennsylvania Railroad Company, 12 W. N. 
348, and Irey v. Pennsylvania Rqilroad Com- 
pany , 132 Pa. 663. It the latter case it is 
said: 

'The evidence shows that the deceased 
lost his life as the result of his own rashness. 
While waiting at the station to take the 
train or Phoenixyille, under the mistaken 
belief that his own train was just starting, 
he left the platform and ran across the 
tracks, directly in front of a passing train, 
by which he was struck and killed. Had 
he looked he would have seen the approach- 
ing train and saved his life. It is idle to 
speak of the negligence of the defendant 
company; plaintiff's own negligence was so 
palpable as to justify the judge below in 
withdrawing the case from the jury.'* 

Judgment is directed to be entered for the 
defendant nan obstante veredicto. 

For plaintiff, Stillwagon and DanneUu 
For defendant, Dakell, ScoU & Gordon. 

A police officer is held, in Klein v. Pollard 
(Mich.) 10 L.R.A.(N.S.) 1008, to have no 
authority to arrest without warrant a woman 
who is walking quietly along the street after 
emerging from a disorderly saloon at mid- 
night. 
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THE PITTSBURGH COAL CO. v. 
ALLEGHENY NAT. BANK, et al. 



OodSupport of surface — Indemnifying Agree- 
ment — Covenant runnvng vnth the land. 
Jurisdiction. 



A conveyed to B certain coal land, giving an in- 
demnity against liability for damage to the sur- 
face. B conveyed to C, and assigned the in- 
demnifying agreement. D, the lessee of C, was 
sued for damages to the surface and verdict re- 
corded. D then sued A on the indemnifying 
agreement. Held, that the agreement ran in 
favor of D. 

After 'entering a general appearance and demurring 
on other grounds, defendant cannot set up lack 
of jurisdiction on the ground that the cause of 
action being a covenant coming with the land 
the action should be in the county where the 
land lies. 

No. 334 October Term, 1906. Sur de- 
murrer to statement. 

Opinion by Shafer, J. Filed October 
20,1906. 

The statement sets out that the defend- 
ants were the owners of coal lands in West- 
moreland county, Pennsylvania, tvhich 
lands have never been released from the bur- 
den of maintaining the surface over the coal; 
that the Youghiogheny Coal Company pur- 
chased these coal lands from the defendants, 
taking from them a conveyance thereof and 
an agreement under seal to indemnify the 
Youghiogheny Coal Company from any lia- 
bility **for any damage which may result to 
the surface of the tracts of land overlying 
the aforesaid blocks of coal or others or to 
improvements thereon by reason of the care- 
ful and skillful mining and taking away of 
said coal;" that afterwards, in 1889, the 
Youghiogheny Coal Company agreed in writ- 
ing to sell and convey to one Upson A. An- 
drews, and others, their nominees and as- 
signs, all their interests in said coal lands, 
together with the appurtenances, and that 
this agreement was with the consent of the 
Youghiogheny Coal Company assigned by 
Andrews et al. to the Pennsylvania Mining 
Company. That the Pittsburgh Coal Com- 
pany, the plaintiff herein, as the nominee. 



lessee and agent of the Pennsylvania Mining 
Company, proceeded to mine the coal in ' 
question in a careful and skillful manner, 
which mining and removal caused a sub- 
sidence of the surface; that one Richard 
Greenawalt, the owner of the surface, brought 
suit against the Pittsburgh Coal Company in 
the Common Pleas of Westmoreland county 
in the year 1901, of which suit the defend- 
ants in this action refused to defend the 
same, but that the same was defended by the 
Pittsburgh Coal Company, and that the ac- 
tion was so proceed in that a verdict was 
given and judgment rendered thereon for the 
plaintiff, Greenawalt, against the Pittsburgh 
Coal Company for $1,664.61, and that the 
Pittsburgh Coal Company necessarily laid 
out and expended in and about the defense 
of the action a sum which, together with the 
verdict, amounts to $2,472.09; that after the 
mining of said coal, on November 10, 1903, 
the Youghiogheny Coal Company made a 
formal conveyance of the coal lands in ques- 
tion to the Pennsylvania Mining Company, 
and at the same time assigned to the Penn- 
sylvania Mining Company all its rights in 
the agreement of indemnity above men- 
tioned. The suit in this case was brought 
on August 2, 1906. On August 13, 1906, a 
general appearance was entered for the de- 
fendants. On September 5, 1906, a de- 
murrer was filed to the statement above men- 
tioned, the reasons assigned being that the 
covenant sued on does not run with the 
land, is not assignable, and was personal to 
the Youghiogheny Coal Company. After- 
wards, on September 11, 1906, the defend- 
ants had leave to assign an additional ground 
of demurrer, namely, that if the covenant 
did run with the land, then the action was 
local, and could not be maintained except in 
the county of Westmoreland, where the land 
lies. Whether a covenant runs with the 
land or not depends largely on the circum- 
stances. Without undertaking to determine 
at this time whether the covenant sued on 
in this case does in fact run with the land, 
we are of opinion that so far as the statement 
discloses the circumstances of its being made 
it appears to be a covenant running with the 
land, although not containing the word 
**a8sign8," because it seems to be one which 
was made for the benefit of whoever should 



Digitized by 



Google 



208 



PITTSBURGH LEGAL JOURNAL. 



hvmimn 



be the owner of the land at the time of the 
removal of the coal. 

It is claimed bj defendants that the ac- 
tiob, if maintainable at all, is local, and 
should have been brought in Westmoreland 
county, where the land lies. It was ad- 
mitted on the argument that the defendants 
did not live and could not be served in 
Westmoreland county. It is also admitted 
as matter of law that if this action had been 
brought by the Youghiogheny Coal Com- 
pany, the original covenantee, it might be 
brought in any county where the defendants 
were found. It is claimed, however, that 
the present plaintiflFs do not stand in privity 
of contract with the defendants, but must 
found their suit upon privity of estate, and 
that when that is the case the action is local, 
and this is said to be the case whether the 
action is intended to enforce a burden 
charged upon the land or a covenant made 
for the benefit of the land. It must be ad- 
mitted that the law is laid down substanti- 
ally to this eflFect in the old books. The 
only Pennsylvania case that has been pointed 
out to us is that of Henwood v. Cheeseman^ 3 
S. & R. 500, where the discussion of the 
matters now in question was entirely obiter, 
the action being assumpsit for the use and 
occupation of lands lying out of the state in 
which no such question could arise, the ac- 
tion of assumpsit being as is there stated al- 
ways transitory. In the case of Fenneli v. 
Guffeyj 155 Pa. 38, the question was raised 
in a case where the owner of the land was 
endeavoring to charge the assignee of a lease 
made by him. The matter is disposed of by 
the Court saying: ^*If we concede the de- 
fendant's position, it was too late to take ad- 
vantage of it after plea pleaded.*' The 
courts of Pennsylvania would, therefore, 
seem to be in a position to discard a tech- 
nicality which at this day can serve no use- 
ful purpose whatever, but on the contrary 
must frequently produce a total denial of 
justice, at least in a case where the defend- 
ants are not in possession of the land and 
the plaintiff is in pooseession and is entitled 
to the benefit of a covenant made by the de- 
fendants. There can be no possible good ac- 
complished by holding the action to be local 
to the county where the land lies. What- 
ever the law may be in the respect, how- 



ever, we are of opinion that it is too late to 
set up the privilege of being sued in West- 
moreland county after the entry of a general 
appearance followed by a demurrer on other 
grounds. The demurrer is therefore over- 
ruled and the defendants are allowed fifteen 
days after notice hereof to file an affidavits 
defense. 

For plaintiff, /. 0. Petty. 

For defendant, Shiras & Dickey and John 
D, Brown, 



(Common Pleas No. 2, Allegheny Co.) 
WADE V. DAUDER. 

Two suits — Same cause of auction — Abatement, 

While a suit was pending for rent plaintiff entered 
judgment on a warrant of attorney in the lease 
for the amount of rent claimed. On a role to 
open the judgment because the first suit was 
pending it was decided that if plaintiff discon- 
tinued the prior suit within ten days the role 

, would be discharged. 

The fact that one suit was pending does not of itself 
invalidate a second suit brought for the same 
cause of action. 

No. 221 July Term, 1907. 

Opinion by Shafer, J, Filed Septem- 
ber 3e, 1907. 

A judgment was entered in this case upon 
warrant of attorney contained in a lease au- 
thorizing the entry of judgment for rent in 
arrear. The defendant has obtained a rule 
to show cause why the judgment should not 
be opened, alleging two reasons — first, that 
the plumbing was in such shape as to make 
the h(»use uninhabitable by reason of sewer 
gas; and, second, that before the entry of 
the judgment herein a suit was brought be- 
fore an alderman of the city of Pittsburgh 
for the rent in question, and a judgment re- 
covered therefor, from which judgment an 
appeal was taken by the defendant and is 
still pending. As to the allegation about the 
condition of the building, we are of opinion 
that the statements of the petition do not 
show any valid defense to the claim for rent. 
The allegation of the pendency of another 
suit for the same debt, which is not denied 
by the plaintiff, furnishes a reason for stay- 
ing proceedings while that suit is pending, 
and if the judgment were opened and the 
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defendant allowed to defend, a plea of the 
pendency of the prior suit at the time of the 
plea pleaded would be a good plea in abate- 
ment. It wae said in the case of Toland v. 
Tichenor, 3 Rawle 320, that it is not suffi- 
cient to abate the second suit that the piior 
suit was pending when the second suit was 
brought, but that it is necessary to aver that 
the first suit wns pending at the tinae of the 
plea, and it Is further intimated as the mod- 
ern view of the law that even if tho first suit 
were still pending when it was pleaded in 
abatement, the plaintiff might thereafter dis- 
continue the first fcuit and reply that fact. 
In this state of the law there would be no 
oi)3ect in allowing the defendant to make a 
defense which could be so easily disposed of. 
If, therefore, the plaintiff will within ten 
days discontinue the former suit the rule 
herein will be discharged. 

The warrant of attorney in this case au- 
thorizes the collection of an attorney's fee of 
$50. As this is of course in the nature ot a 
penalty, and the sum claimed as rent is 
small, we are of opinion that the attorney's 
fee in this case should not exceed $10, and 
this we understand counsel for plaintiff to 
accede to. 
For plaintiff, Marron & McGirr, 
For defendant, Joeeph Fiizsimmons. 



^onvt of Common |?Ica»; 

CAMBRIA COUNTY. 

COMMONWEALTH ex rel. v. 
LEGEL. 



Habeas corpus — Costs — Discretion of court 

In the absence of statutory provisions the court has 
discretionary control over the costs in habeas 
corpus proceedings. 

No. 300 December term, 1907. 

Opinion by O'Connor, P. J. Filed De- 
cember 2, 1907. 

The relator presented to the judge of this 
court in chambers on October 21, 1907, a 
petition for a writ of habeas corpus, through 
and by virtue of which writ she sought to 
obtain possession of a child which she con- 
ceived had been duly apprenticed to her by 
its widowed mother some fourteen months 
previous. 



The petition was in form, the writ was 
awarded and made returnable November 6, 
1907, at the court house in Ebeneburg, 
where and when the parties appeared, and 
counsel for defendant presented and caused 
to be filed an answer, in which the legal 
right of the relator to the custody of the 
child was denied, in that the instrument by 
which relator sought to establish her legal 
claim was defective and invalid in law for 
that purpose. 

Counsel for the relator submitted that thd 
instrument by virtue of which his client 
claimed the right to the possession of the 
child was ineffective in law to sustain that 
claim on the ground of apprenticeship, but 
that, nevertheless, it was such an instrument 
as would warrant the court in taking cogniz- 
ance of it in the wiay of evidence, and that 
authority supported the right of the court to 
award the custody of the child in accordance 
with the terms of the agreement; but added, 
that if the mother desired the custody of the 
child, and the relator was relieved from fur- 
ther obligation, the contention would be 
closed. 

Counsel for respondent, however, insisted 
that the relator should pay the costs. This 
the relator was unwilling to do, and counsel 
agreed that the court should award the cus- 
tody of the child to its mother, and should 
dispose of the matter of costs as to the court 
seemed meet, or as required by law. It was 
then announced by this court that the equi- 
ties appeared to be in favor of the relator, 
and unless prevented by some enactment, 
or by time honored practice, that the court 
would impose the costs upon the respond- 
ents. 

The statute governing proceedings such as 
those at bar is silent on the question of costs. 
We find that in many states throughout the 
Union hands of the court are tied by statu- 
tory provisions; and in those states, our own 
among the rest, where no provision is made 
for the disposition of the costs, the courts 
have treated that part of the order as within 
their discretion, much after the manner of 
equity jurisdiction, and have acted accord- 
ingly. 

In our own court we find this practice 
followed in a number of cases, among which 
we may cite thatjof Com. ex rel. Stewart y. 
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Roger, March term, 1897, No. 55; and Com. 
ex rd Wolfe v. Wolfe, June term, 1896, No. 
470; as well as in the iollo wing reported 
cases: Com. ex rel. v. Ebert, 24 Pa. C. C. R. 
648; Com. ex rel.y. Berkfieimer, 4 D. R. 712; 
Com. ex rel. v. Hogan, 14 D. R. 196; Com. ex 
rel. V. Connor, 14 D. R. 697. 

The practice, we believe, fully supports 
the position that in the absence of statutory 
provisions the court has discretionary con- 
trol over the costs in habeas corpus proceed- 
ings such as that now at bar; and we there- 
fore enter the following order in accordance 
with our notification to counsel given upon 
the date of the hearing: 

And now, December 2, 1907, the custody 
of Florence Rich, the natural daughter of 
Elizabeth Legel, one of the respondents, is 
awarded to her mother, said Elizabeth Legel; 
and Andrew Legel and Elizabeth Legel, into 
whose custody said child was taken out of 
the possession of the relator without process 
of law, are directed to pay the costs. 

For petitioner, M. D. Kittell. 

For respondent, Percy Allen Rose. 

Insurance. 



The Supreme Court of the United States 
has recently held, in Hiscock v. Mertens, 17 
Am. B. R. 483, that where a bankrupt's life 
insurance policy does not in terms give the 
right to a cash surrender value at his option 
in advance of the expiration of the tontine 
period, but the company, in accordance with 
its practice, on default in the payment of 
premiums, upon the application of the as- 
sured, accompanied by the surrender of his 
policy, will pay to him a sum equal to the 
then cash value of a paid-up policy, his 
policy of insurance is within the proviso of 
section 70a of the Bankruptcy Act, and upon 
paying or securing to his trustee the cash 
surrender value, within thirty days after it 
has been ascertained, he is entitled to con- 
tinue to hold the policy free from the claims 
of creditors. 

Money received by an insolvent banker 
for the purchase of a draft which he knows 
to be worthless is held, in Whitcomb v. Car- 
penter (Iowa) 10 L.R.A.(N.S.) 928, to be 
held by him in trust for its owner, who i& 
entitled to priority over general creditors. 



One stopping an automobile in front of a 
comer store is heid, in House v. Cramer 
(Iowa) 10 L.R.A.(N.S.) 666, not to be 
liable for the running away of a team hitched 
near the comer on a side street, although he 
permitted the explosions to continue after 
the machine stopped, if, after he saw that 
the team was frightened, he could not have 
stopped the noise in time to obviate the es- 
cape of the team. 

♦ 

Lands containing deposits of limestone, 
silica, silicated rock, and clay, which are 
valuable for the manufacture of cement, are 
held, in State ex rel. Atkinson y. Evans 
(Wash.) 10 L.R.A.(N.S.) J 163, to Be with- 
in the constitutional provision permitting 
aliens to purchase lands containing valuable 
deposits of minerals, metals, iron, coal, and 
fire clay. 

Appeal, and not petition to review, is 
held, in Mason v. Wolkowich (CCA. Ist 
C) 10 L.R.A.(N.S.) 766, to be the proper 
method of reviewing proceedings in a bank- 
ruptcy court which involve a controversy 
such as a demand by the trastee that pro- 
ceeds of a sale made by a receiver be paid 
to him rather than a mere proceeding in 
bankruptcy. 

An innocent holder for value is held, in 
Aradv. Sjoblom (Wis.) 10 L.R.A.(N.S.) 
842, to be entitled to enfore a note given for 
lightning rods, notwithstanding it does not 
bear upon its face a declaration of that fact, 
as required by statute, which renders it in- 
valid as between the parties to it. 



An agreement without consideration, to 
fix the division line between two adjoining 
property owners at a place which is known 
by both parties not to be the true line, is 
held, in Lewis v. Ogram (Cal.) 10 L.R.A. 
(N.S.) 610, to be without effect 



The mere fact that a passenger train runs 
into an open switch and collides with cars 
standing thereon is held, in Southern R. Co. 
V. Lee (Ky.) 10 L.R.A.(N.S.) 837, not to 
raise, in favor of an injured passenger, a 
presumption of gross negligence, which, 
without evidence, will entitle him to puni- 
tive damages. 
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KSTABLISHBD 1858. 

EDWARD B. VAILL, \ xf^.^x^m^ 
THOMAS EWING, ] ^^'™** 



N 8. Vol. XXXVII.) 
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No. 29. 



PITTSBURGH. PA., JANUARY 29. 1908. 



ALLEGHENY COUNTY. 

PITTSBURGH COAL CO. v. THE 
UNION TRUST CO. 

Corporations — Stock — Owned by the corpor- 
ation — Tnists — Authority of officers, 

A corporation was formed for the purpose of taking 
over various coal properties, being paid for by 
delivering stock in the new company. One prop- 
erty was subject to a mortgage, and instead of 
paying it off the new company issued its written 
guaranty of payment, which was filed with the 
trustee of the mortgage. The stock which would 
otherwise have been issu^ for this property was 
held and receipts issued therefor as belonging to 
the new company to protect it against the mort- 
gage in question, the trustee being of the same 
company as the trustee of the mortgage. Held, 
there was nothing in the transaction to show the 
stock not held to secure performance of the guar- 
anty, and being held in a dry trust should be 
turned over to the corporation. 

The fact that the attorney for the corporation, and 
also the treasurer, signed papers indicating that 
the stock was held to secure payment of the 
mortgage would not bind the corporation, it not 
being shown that their acts were authorized or 
approved by the directors. 

No. 903 October Term, 1906. 

Opinion by Shafer, J. Filed December 
14, 1907. 

The bill is for the cancellation of certain 
certificates and an order for the transfer to 
tlie complainant of certain of its own shares 
now held by the respondent as trustee for 
the complainant. 

FINDINGS OF FACT. 

1. The complainant is a corporation of 
New Jersey, having an oflBce in the city of 
Pittsburgh, and the defendant is a corpor- 
ation under the laws of this commonwealth, 

2. The complainant company was organ- 
ized in 1899 in substantially the following 



manner: It issued to a firm called Moore 
& Schley (in this transaction called the syn- 
dicate) $32,000,000 of preferred and $32,- 
000,000 of common stock, which was to be 
used by the syndicate in purchasing certain 
railroad and coal properties for the Coal 
Company. The respondent company was 
employed as the agent of each of the parties, 
the stock being transferred by the syndicate 
to it to be used in the purchase of the vari- 
ous properties which were to be acquired by 
the coal company, a part of the transaction 
being for cash instead of stock. A schedule 
or statement, a copy of which is in evidence 
as Exhibit 11, entitled '^Vendor's Settle- 
ments," was prepared showing the prices of 
the various properties to be purchased and 
the amounts to be paid in cash and in stock. 

3. One of the properties which was to be 
thus acquired by the complainant company 
was that of the Northwestern Railway Com- 
pany, the contract with that company pro- 
viding that all its property, real and per- 
sonal, and its franchises should be delivered 
free of debt to the complainant company. 
This property and these franchises were sub- 
ject to a mortgage upon which there was out- 
standing $794,000, and the original agree- 
ment was that this indebtedeess was to be 
paid as part of the purchase money, the 
whole of which was $1,500,000. 

4. Thereafter and before the closing of 
the transaction it was agreed between the 
complainant company and those represent- 
ing or owning the coal j-ailway company that 
the best way of transferring the property of 
the railway company to the complainant was 
to obtain a transfer of the certificates of 
stock of the railway company to the com- 
plainant and to have the complainant com- 
pany assume and guarantee the bonded in- 
debtedness of the railway company instead 
of paying off the same as originally agreed. 
In October, 1899, a resolution was accord- 
ingly passed by the directors of the com- 
plainant company reciting the agreement 
with the Northwestern Coal Railway Com- 
pany and the proposal to transfer the stock 
and the willingness of the stockholders of 
the railway company, who were also largely 
the holders of the bonds secured by mort- 
gage, to transfer their certificates provided 
the mortgage should be assumed and its pay- 
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ment guaranteed by the complainant com- 
pany, and authorizing the president and sec- 
retary to execute a contract of guaranty of 
the mortgage, and providing for a deposit of 
such guaranty with the trustees named in 
the mortgage. Such a contract of guaranty 
was thereupon duly executed by the oflScers 
of the complainant company as directed by 
the resolution, and delivered to the railway 
company, and the coal company thereupon 
was relieved from its agreement to pay off at 
once the mortgage on the railway company's 
property, and the railway company was re- 
lieved from its agreement to turn over its, 
property free from liens. 

5. The purchase of this railway company 
is entered in the schedule, Exhibit 11 above 
mentioned, as Item No. 63, showing the 
price to be $1,500,000, the cash payment to 
be $347,637.71, the payment in preferred 
stock to be $349,800, and under the heading 
of preferred stock retained $561,863.29, the 
amount, $802,662.29, being $794,000 with 
accrued interest on the bonds of that amount. 
The items in this schedule under the head- 
ing of cash and stocks retained represented 
the amounts which the trust company was 
thereby directed not to hand over to the 
vendors, but to retain as against them for 
the benefit of the complainant company to 
secure it against liens or claims which might 
be still unpaid against the properties of the 
vendors. 

6. The respondent trust company there- 
upon proceeded to make the cash payments 
indicated in this schedule and to turn over 
the stocks therein indicated to the different 
vendors, giving to the vendors '^non-negotia- 
ble vendor's receipts" showing the amount 
of cash or stock retained to pay off liens on 
real estate purchased, and before the first of 
January, as we understand the testimony, 
the transaction of forming the company was 
so far completed that all the items set out 
in schedule, Exhibit No. 11, were closed up 
and the properties turned over to the proper 
parties, except the preferred and common 
stock indicated in Item 63 to be retained, 
and this stock was not delivered to the rail- 
way company but was retained by the trust 
company for the reason that the guaranty of 
the railway company's mortgage by the 
complainant company took the place of the 



payment of that amount of the purchase 
money. 

7. The matter remained in this situation 
until January, 1900, when the complainant 
company declared a dividend. Upon some 
negotiations between the parties as to what 
should be done with this dividend on the 
stock in question in this case, and how it 
could be paid to anyone without the issue of 
a certificate, the trust company on January 
24, 1900, issued, first, a non-negotiable ven- 
dor's receipt in the form which had been 
used with all the other purchasers, stating 
that there were deposited with it the shares 
in question in this case which will be paya- 
ble *Ho The Union Trust Company of Pitts- 
burgh, trustee for Pittsburgh Coal Com- 
pany," on the satisfaction of all the liens 
against the real estate of the railway com- 
pany, and on the same day issued interim 
certificates which certify that The Union 
Trust Company of Pittsburgh, trustee for 
the Pittsburgh Coal Company, is entitled to 
the shares above mentioned. On January 
30, 1900, Mr. A. M. Neeper, who was the 
attorney for the complainant company, ad- 
dressed a letter to the trust company request- 
ing them to pay to the treasurer of the com- 
plainant company the amount of the divi- 
dend on the stock in question, describing it 
as stock held **by you as trustee to redeem 
and pay interest upon $794,000 of the first 
mortgage bonds of the Northwestern Coal 
Railway Company," and stating that the 
matter of the final formulation of the terms 
of the trust with reference to this stock was 
still in abeyance, and thereupon, on the 
same day, the treasurer of the complainant 
company receipted to the trust company for 
this dividend, stating it to be '*the amount 
of stock held in trust for the redemption of 
the principal and interest of $794,000 of the 
first mortgage bonds of the Northwestern 
Coai Railway Company." The later divi- 
dends have been paid to the Pittsburgh Coal 
Company in the same manner. 

8. At some time apparently after the 
payment of the first dividend the directors 
of the complainant company passed a reso- 
lution, printed as Exhibit D of the bill, di- 
recting and authorizing the Union Trust 
Company to purchase for account of the coal 
company $ of the preferred stock, to 
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be held by the trust company for the use and 
benefit of the coal company to pay the prin- 
cipal and interest of the bonds of the North- 
western Coal Railway Company, subject to 
the right of the coal company to sell or 
otherwise dispose of the stock so that the 
proceeds shall be available for the payment 
of the bonds. A form of trust agreement in 
accordance with this resolution was pre- 
sented to the trust company for execution, 
but the respondent company declined to ac- 
cept the trust upon the terms therein men- 
tioned. The complainant- company there- 
upon demanded of the trust company a 
transfer and delivery to it of the stock in 
question represented in the interim certifi- 
cates above mentioned. This demand was re- 
fused by the respondent upon the allegation 
that the stock in question was deposited with 
it as a trustee to further assure the payment 
of the principal and interest of the bonds of 
the Coal Railway Company. The respondent 
states in its answer that it has no interest 
whatever in the matter, nor any desire to re- 
tain the stock beyond the discharge of such 
duties as are imposed upon it by the course 
of the transactions above set forth. 

9. The respondent company contends 
that these shares were made a trust for the 
payment of the railway company's mort- 
gage by the non-negotiable receipt above 
mentioned, it showing that the shares were 
deposited and would be payable to The 
Union Trust Company as trustee upon the 
satisfaction of record of all liens against the 
real estate conveyed by the railway com- 
pany. It is very evident that these receipts 
were given merely for the purpose of assur- 
ing the vendor in each case that the trust 
company held cash or stock for it which 
would be delivered over upon the satisfaction 
of liens. If this transaction had been car- 
ried out according to the original intention 
as shown by the schedule, the vendor's re- 
ceipts would have been given not to the trust 
company in trust for the coal company but 
to the railway company, which was the ven- 
dor. The Pittsburgh Coal Company was the 
owner of the shares, and this is indicated by 
the receipt. It is true the shares had been 
turned over to the syndicate, but only for the 
purpose of paying for the various properties 
to be bought. As the railway company's 



property was already paid for, the syndicate 
could have no interest in the shares, and it 
held them, if at all, for the coal company, 
which had paid by its guaranty the purchase 
money which it was originally intended 
should be paid for with the stock. We, 
therefore, find that there is nothing in this 
non-negotiable receipt which impresses the 
stock with any trust. 

10. The only facts which would indicate 
the existence of a trust for the holders of the 
mortgage against the railway company are 
the facts above stated, that Mr. Neeper stated 
in a letter to the trust company that the 
stock was held by it as trustee to redeem the 
mortgage, and that the treasurer of the coal 
company stated the same thing in his re- 
ceipt for the dividends, and the resolution. 
Exhibit D of the bill, which proposed to put 
bonds into the hands of the Union Trust 
Company in trust to pay the principal and 
interest of the mortgage. There is nothing 
to show that either Mr. Neeper or the treas- 
urer had any authority from the company 
to devote this stock to any particular pur- 
pose. It seems to us that the resolution, 
Exhibit D, which was never acted upon, 
cannot be said to have impressed the shares 
in question with any trust. It is at most a 
proposition to do so for the benefit of the 
coal company itself; even if the. stock re- 
ferred to in that resolution is the same as the 
stock in question, which may be doubtful. 
There is no evidence that the coal company 
ever did anything which would put the stock 
in question under a trust for the holders of 
the railway mortgage. We find, therefore, 
that the Union Trust Company holds this 
stock upon a dry trust for the Pittsburgh 
Coal Company. 

CONCLUSIONS OF LAW. 

1. It is contended by the counsel for the 
respondent company that because Moore & 
Schley, or their agent, left the certificates 
with the trust company they should be 
parties to this bill. Having found, however, 
that the stock was turned over to Moore & 
Schley, known as the syndicate, merely for 
the purpose of . paying for these properties, 
and the property was otherwise paid for, 
there remains no kind of title or interest 
whatever in Moore & Schley, and we see no 



Digitized by 



Google 



214 



PITTSBURGH LEGAL JOURNAL. 



btvmJbmt^ 



reason why they should be made parties to 
the bill. 

2. It was not claimed by the respondent 
company on argument or in the brief fur- 
nished to us that the holders of the mort- 
gage should be made parties, although an 
amendment to the bill was allowed to be 
filed, setting up that they were necessary 
parties. We have found as matter of fact 
that there never was any trust created for the 
rnortgages, and we are of opinion that if the 
respondent company deems itself to be a 
trustee or in danger of being held to be a 
trustee for the mortgagees or syndicate, or 
anyone else connected with the transaction, 
it would be amply protected by giving no- 
tice to such persons of the claim made 
against it and to appear and defend, and 
that it is not necessary for the plaintiff to 
anticipate any such claims on behaif of 
strangers. 

3. We are of opinion, therefore, that the 
shares, of stock in question are the property 
of the complainant company and not subject 
to any trust; that although the legal title to 
such shares is in The Union Trust Company 
in trust for the complainant company, the 
trust is a drj' one, and that the complainant 
company is entitled upon demand to have 
the shares in question transferred and. deliv- 
ered to it by certificates made out to it in its 
own name. 

It must therefore be adjudged and decreed 
that the 7,940 shares of preferred stock and 
the 5,558 shares of common stock, described 
in the bill, are the property of the complain- 
ant company, and it is ordered and directed 
that the respondent company transfer and 
deliver the same to the complainant com- 
pany upon demand. It is further ordered 
that the complainant pay the costs. 

For plaintiff, Charles M, Johnston and A, 
M. Neeper. 

For defendant. Reed, Smith, Shaw & BeaL 

(Common Pleas No. 2, Allegheny Co.) 

PITTSBURGH COAL CO. v. THE 
UNION TRUST CO, 

Mortgage — Sinking fund — Coal Mined, 
Construction, 

The A company jijave its mortgage on all its prop- 
erty, the real estate being described by reference 



to the deeds; the list did not inclade two leasee 
which were non-assignable, and they were spe- 
cially excluded. The mortgage contained a eiiik- 
ing fund provision of five cents per ton of coal 
mined out of the mortgaged premises. It also 
provided that the term mortgaged premises shonld 
include coal owned, leased or operated, but not 
coal owned by subsidiary companies, whose stock 
was pledged under the mortgage. 

Held, that no sinking fund was required to be paid 
on the two leases excepted from the mortgage. 
The clause defining mortgaged premises was for 
the purpose of excluding the sinking fund from 
applying to certain properties and did not change 
the tenor of the mortgage by including the two 
leases excluded from the mortgage in the sink- 
ing fund provision. 

A having paid part of the sinking fund on the two 
leases, with knowledge of the facts, could not re- 
quire it to be paid back out of the sinking fund 
or divert it from the terms of the original pay- 
ment. 

No. 927 October Term, 1906. 

Opinion by Shafer, J. Filed December 
14, 1907. 

The bill is by a mortgagor against the 
mortgagee for the interpretation of clauses in 
the mortgage; for an injunction to restrain 
the mortgagee from declaring a forfeiture for 
non-payment of certain moneys claimed by 
it to be due upon the clauses in question, 
and for an order that moneys heretofore paid 
to the mortgagee under these clauses be 
otherwise credited. 

FINDINGS OF FACT. 

1. The complainant company is a cor- 
poration of Pennsylvania, and is and was at 
the time of making the mortgage in question 
the owner of a large number of coal mines, 
in some of which it owned a fee, in others a 
leasehold interest on leases made to the com- 
plainant company, or made to others and 
assigned to it, and was and is also the owner 
of stock of other coal companies engaged in 
mining coal. 

2. The respondent is a trust company 
organized under the laws of Pennsylvania, 
engaged, among other things, in the business 
of loaning money upon mortgages. 

3. In the year 1903 negotiations were 
entered into between these two companies 
for a loan of $25,000,000, to be made by the 
respondent company to the complainant, 
upon bonds to be issued by the complainant 
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company, to be secured by a mortgage of all 
its property, and an agreement was duly en- 
tered into between the parties to that efifecl. 
This agreement contained a provision that a 
sinking fund should be created by the pay- 
ment of five cents a ton on the coal mined. 

4. The trust company thereupon pro- 
ceeded to examine the title of the coal com- 
pany to the various lands and properties be- 
longing to it, and in the course of this ex- 
amination it was observed by counsel for 
both parties that two certain leases of coal 
lands, one made by the Shaw Coal Company 
and another by the Midland Coal Company, 
to the respondent, contained clauses forbid- 
ding the lessee to assign the lease on pain of 
forfeiture. 

5. A mortgage was thereupon drawn 
up and executed, dated January 1, 1903, 
and delivered sometime later, which con- 
veyed all the property, real and personal, 
then owned or thereafter to be acquired, 
wherever situated, belonging to the com- 
plainant company, the lands being described 
by a reference to the place of record of the 
deeds. This list did not show either the 
Shaw Coal Company lease or the Midland 
Coal Company lease; following the list, how- 
ever, is a provision that nothing in the mort- 
gage contained shall be construed to convey, 
mortgage or encumber the rights acquired by 
the coal company by either of these leases, 
"neither of which properties ia described 
herein." 

6. The mortgage contains a clause pro- 
viding for a sinking fund, requiring the 
mortgagor to pay each year to the trust com- 
pany five cents a ton for each ton of coal 
mined out of the mortgaged premises during 
the year, the fund so produced to be used in 
the payment of the bonds as they became 
due, or in purchase of them on the market 
under certain provisions. At the end of the 
articles in regard to the sinking fund appears 
the following provision: **The term *mort- 
gaged premises' as used in sections 1 and 2 
of this article includes coal owned, leased or 
operated by the coal company, but does not 
include coal owned by other companies whose 
capital stock in whole or in part may be 
owned by the coal company and pledged 
hereunder." 

7. In reporting tne amounts of coal 



mined the complainant company did not for 
the first two years of the existence of the 
mortgage report any coal mined by them on 
either the Shaw or the Midland leases, and 
no money was paid under the sinking fund 
clause on the coal so mined. About two 
years after the making of the mortgage the 
trust company demanded reports and pay- 
ments on the coal mined in these two leases, 
claiming that the same was included in the 
sinking fund clause of the mortgage, and 
this claim was disputed by the coal com- 
pany. After some conference between the 
counsel of the parties, it was suggested that 
the opinion of Judge James H. Reed of 
Pittsburgh should be taken, aod after some 
informal conferences with him. Judge Reed 
gave a written opinion to the effect that these 
leases were included in the sinking fund 
clause. It was distinctly agreed, however, 
upon the trial that no submission of the 
question had been made to Judge Reed by 
the parties or for them, and that his opinion 
was merely advisory. 

8. The coal company, thereupon, still 
.protesting that it was not bound to do so, 
paid for some two or thrree years the five 
cents a ton upon the coal mined in the Shaw 
and Midland leases, the sum so paid amount- 
ing to $77,121.65. This money was paid 
under some kind of protest, but the exact 
nature of it does not appear. In 1906 the 
coal company declined to pay into the sink- 
ing fund on coal mined in these two leases, 
and thereupon filed this bill. 

CONCLUSIONS OF LAW. 

1. Although evidence was given tending 
to show the negotiation between the parties, 
and that it was the idea of the trust com- 
pany that these leases were to be included 
in the sinking fund, it was not suggested 
that the mortgage ought to be reformed in 
that respect, nor was evidence taken in view 
of such a reformation, nor would the evi- 
dence as taken justify it. We deem our- 
selves called upon, therefore, to interpret the 
mortgage as it stands. 

2. The respondent contends that the pro- 
vision in the mortgage that the term **mort- 
gaged premises" in the sinking fund clause 
includes **coal owned, leased or operated by 
the coal company," is sufficient to include 
the Shaw and Midland leases, although they 
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mre expressly not mortgaged. If it was the 
intention of the parties to require payments 
upon coal not mortgaged we cannot conceive 
of a more ineflfectual way to carry out that 
intention. The sinking fund clause having 
required payments upon all coal mined on 
the mortgaged premises, and the mortgage 
having been made to include coal operated 
by the company itself and the capital stock 
of other companies also engaged in mining 
coal, it was apparent that it might become a 
question whether the coal mined by compa- 
nies whose stock was owned by the com- 
plainant company was or was not to be paid 
for under the terms of the sinking fund 
clause, and for that reason the clause in 
question was inserted as an interpretation of 
the words '^mortgaged premises" in the 
sinking fund clause so as to exclude from 
the meaning of those words coal mined by 
the subsidiary companies. The same result 
would have been obtained by providing that 
the term ''mortgaged premises" should in- 
clude only coal mined, etc., or by merely 
saying that the term should not include coal 
owned by other companies, but the drafts- 
man undertook to express the same thing 
both negatively and positively. We see no 
justification for inserting the word ''all" be- 
fore the words **coal owned, leased or oper- 
ated," as respondent desires to do^ espe- 
cially when the result would be to bring to 
some extent within the operation of the 
mortgage properties which are expressly said 
not to be described in it, and even if the 
word **air' were so inserted, we would be 
of opinion that that would not make any 
part of the mortgage apply to the properties 
not described in the mortgage, but would 
simply mean that of the coal properties in 
any way covered by the mortgage, all those 
owned, leased or operated by the coal com- 
pany should pay into the sinking fund, but 
not those owned by subsidiary companies. 

3. We are therefore of the opinion that 
the complainant company is not bound by 
the terms of the mortgage to make any pay- 
ments to the trust company for coal mined 
from the Shaw or Midland leases. 

4. Part of the relief claimed by the coal 
company is that the trust company should 
be directed to credit the sums already paid 
on account of these leases upon coal mined 



or to be mined from the mortgaged prem- 
ises. The payments to the sinking fund 
provided by the mortgage are substantiallj 
payments on account of the mortgage. The 
coal company made the payments not under 
any mistake either of law or fact, but upon 
a claim by the mortgagee that they were 
owing to it. The complainant is therefore 
not entitled to recover them back, nor is it 
entitled to what is in effect the same thing, 
to have credit on other moneys which it does 
or may own. We are of opinion, therefore, 
that the complainant company is not en- 
titled to relief in this respect. 

Let a decree be drawn enjoining and re- 
straining the respondent company from de- 
claring the complainant to be in default 
under the terms of the mortgage by reason 
of its non-payment of five cents per ton on 
the coal heretofore mined or hereafter to be 
mined from the Shaw and Midland leases or 
either of them, and that each party pay one- 
half of the costs. 

For plaintiff, C. A, Johiiston and A. M. 
Neeper. 

For defendant, Reed^ Smith, Shaw & Bed. 



(Common Pleas No. 2, Allegheny Ck).) 

GEORGE H. SOFFEL CO. v, D. 0. 
JONES, Owner, etc. 

Mechanic*8 lien — Statement of lien — Quantity 
of materials. 

Where plaintiff, a plumber, furnished both labor 
and materials, and in his lien sets forth the na- 
ture of the work and the kind of materials for- 
nished, it is not necessary for him to state the 
eract quantity of the kind of material famished. 

No. 36 January Term, 1907. 

Sur rule to show cause why lien should 
not be stricken from the record. 

Opinion by Frazer, P. J. Filed Septem- 
ber 18, 1907. 

This lien was filed to secure a balance due 
on a contract for plumbing and gas fitting 
done in and about defendant's residence. 
But one reason is assigned for striking the 
lien from the record, as follows: 

'*The said lien or claim does not set forth 
or show the amount of materials furnished, 
as required by the acts of assembly relating 
to mechanics' liens." 
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The fifth paragraph of the claim is as fol- 
lows: 

"The kind and character of the labor fur- 
nished- is the Tskilled labor of plunibers and 
gas fitters and the labor necessary in plumb- 
ing, gas fitting, laying sewers and installing 
the necessary fixtures in the structure afore- 
said, and the kind and character of materi- 
als furnished was terra cotta, lead, galvan- 
ized iron and black iron pipes, plumbing and 
gas fixtures, water heater, soil pipe and the 
necessary fittings, such as taps, ells and 
tees/' 

The sole question, therefore, is whether 
the paragraph quoted is sufficiently definite 
to be a compliance with the act of assembly. 
Among other requirements the second clause 
of section 11 of the act of April 17, 1905, 
P. L. 174, requires the claimant to include 
in his lien '*the amount or sum claimed to 
be due and the nature or kind of the work 
done or the kind and amount of materials 
furnished or both, and the time when the 
materials were furnished or the work done 
or both, as the case may be." This is not a 
case where materials alone were furnished. 
It is a case where both work and material 
were necessary and were furnished in com- 
pleting a contract for plumbing and gas fit- 
ting in the house against which the lien is 
filed. It would be impossible to set out in 
detail each particular piece of lead or iron 
pipe used and its value and the date when 
each was placed in the house, or the exact 
days when labor was done in and about the 
contract. The lien set forth the time at 
which the first and last work was done, and 
also shows that all work was done and ma- 
terial furnished between those dates, and it 
also sets forth **the nature or kind of work 
done." As we read the act, this is a com- 
pliance with its terms, especially under the 
circumstances of this case. 

The rule to strike off is refused. 

For plaintiff, Herman E, Soffel, 

For defendant, Williama & Edwards, 



A railroad company is held, in Bergstrom 
V. Chicago, R. I. & P. R. Co. (Iowa) 10 L. 
R.A.(N.S.) 1119, to be bound by the acts 
of its baggageman in receiving as baggage 
articles not strictly such, where the owner 
has no notice of any limitation upon his au- 
thority. 



Court ot ^omnwu l^ljeas^ 

WASHINGTON COUNTY. 

TOWNSHIP OF INDEPENDENCE 
V. J. V. DODDS. 



Road Tax— Taxable— Act of April 12, 1905, 
P. L. H2, Section 2, 

A, a non-resident but a land owner of a township, 
refused to pay $1.00 in addition to the millage 
tax provided under act of April 12, P. L. 142, a 
tax lien was filed, and on motion for judgment 
for want of a BuflBcient affidavit of defense rule 
dismissed. 

No. 68 February Term, 1908. 

Motion for judgment for want of sufficient 
affidavit of defense. 

Opinion by Taylor, J. Filed January 
16, 1908. 

The proviso of the second section of the 
act of April the 12th, 1905, P. L. 142, is the 
only portion of said act involved in this mo- 
tion, and turnfc upon the meaning thereia to 
be given the word **taxable." 

The defendant, J. V. Dodds,.is the super- 
intendent of the County Home and has re- 
sided at the County Home in Chartiers town- 
ship since April the 1st, 1904, and before 
accepting said position he was and had been 
for many years a resident of Independence 
township, but he has not been a resident of 
Independence township since April the 1st, 
1904, although he owns considerable real 
estate therein. The said J. V. Dodds there- 
fore is a non-resident of said township of 
Independence and in our opinion he is not 
a taxable of said township, and the road 
supervisors thereof have no jurisdiction or 
authority to assess upon him the sum of one 
dollar in addition to the millage tax pro- 
vided under the act of April 12, 1905, P. L. 
142, much less to assess upon him as a taxa- 
ble of said township the sum of $2 because 
he happens to be the owner of two separate 
tracts in said township. 

On principle and from the authorities on 
the point we are clearly of the opinion that 
the contention in this case is with the de- 
fendant, and were of that opinion at the ar- 
gument of the case, because the tax levied 
against said defendant isa resident personal 
tax and he being a non-resident is not liable 
therefore. 
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Counsel for defendant have taken pains 
to furnish ua with a certified copy of a simi- 
lar **case stated'* from ^the county of Erie, 
and a decision of the question by Judge 
Walling, in MiUcreek Township v. S, H. Willis, 
in the Court of Common Pleas of Erie 
county, at No. 36 September Term, 1906, 
which is as follows: 
"Per Curiam: 

**The defendant, S. H. Willis, resides in 
Erie City and owns a farm in Millcreek town- 
ship. He has paid the tax levied upon his 
property, but declines to pay the further tax 
of one dollar levied upon him by the plain- 
tiff under a provision in Section 2nd of the 
act of April 12, 1905, relating to the levy 
and collection of road taxes, etc., in town- 
ships, which provision is as follows, namely: 

** That upon every taxable the road su- 
pervisor of each township shall assess the 
sum of one dollar in addition to a millage 
tax above mentioned.' 

*'The question presented by the Case 
Stated is, does that provision apply to a 
non-resident who owns property in the town- 
ship? In our opinion it does not. It is not 
levied upon property but against the person 
in the nature of a poll tax. The taxing 
power of a township cannot be extended so 
as to embrace a personal tax against a non- 
resident. A personal tax can be levied only 
at the place of residence. 

"For the right to levy a poll tax depends 
on residence. 27 A. & E. Enc. of Law, 2nd 
Ed., page 634. 

"A person is not liable for a poll tax in 
more than one place, and that is the place 
of his residence. Preston v. Boston^ 12 Pick- 
ering, 7." 

This being the only question raised in the 
case, from the foregoing it follows that the 
rule for judgment for want of suflScient affi- 
davit must be dismissed at the costs of the 
plaintiff. 

For plaintiff. Underwood & Meloy, 

For defendant, Mcllvain & Clark, 

*.«.« 

(Common Pleas. Crawford County. ) 

HALL V. ROMAN. 

Justice of the peace — Record — Amendment of 
record. 

The court of common pleas has no authority to per- 
mit an amendment of a record of a justice of the 
peace after the record has been actually removed 



from the court, where there ie any doubt as to 
the propriety of the amendment. To pennit 
such an amendment is a dangerous practice, eaaly 
susceptible of abuse. 
A transcript stating that ''after hearing evidence on 
the part of plaintiff, judgment for plaintiff' is 
sufficient. 

No. 43 February Term, 1907. 

Certiorari and rule to amend record. 

Opinion by Thomas, P. J. Filed June 
10, 1907. 

Much contention was had upon argument 
over the right to amend the record, or to 
substitute a new return to the writ of certi- 
orari, so as to make the return correspond 
with the record of the justice, as amended 
by him subsequently to the former return, 
but in accordance with the facts. 

There is no doubt that a justice may cor- 
rect his record so as to make it show. the ac- 
tual facts of the case at any lime before the 
same has been removed to a higher court, 
and even after he has given a transcript there- 
of to one of the parties (Moore v. Messer- 
smith, 12 Pa. C. C.575); and he can amend 
a transcript or return made to court, so 
as to make it correspond with his docket as 
it actually appeared at the time of making 
the transcript, or return which, through 
mistake, contains an error. Justice v. Mee- 
ker, 30, Pa. Super. Ct. 207. . 

The question as to our right to permit the 
amendment is not so certain. We are re- 
ferred to several cases as authority that v/e 
cnanot permit the same. 

In the case of Ridgway v. Fairhohne, 3 
N. J. 464, it is held a justice may amend 
end his record so as to correspond with the 
truth, even after a writ of certiorari had been 
served on him. 

It would appear from the foregoing that 
there is a clear difference of view with refer- 
ence to such amendments, and while a court 
possibly has the power to amend the same, 
yet we recognize it as a dangerous practice, 
easily susceptible of abuse, and as, in our 
opinion, the original record is sufficient to 
sustain the judgment, the rule is discharged. 

The exceptions are dismissed and the 
judgment is affirmed. 

For plaintiff, /. P. Colter, 

For defendant, John A, Northam, 

[From J. D. Roberts, Esq., MeadylUe. Pft.] 
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ALLEGHENY COLNTY, 



P. C. C. & ST. L. RAILWAY CO. v. 
BOROUGH OF GRAFTON 



Railvoad — Grade crossing in borough — Limi- 
lotion speed — Ordinance — Injunction, 

There is nothing in the boroagh law of 1851 or it^ 
sapplements which authorizes a borough of this 
commonw^lth to limit by ordinance the speed 
of trains of a railroad passing through the 
borough at the grade crossings of the borough 
streets. When borough officials, therefore, seek 
to enforce such an ordinance by arresting the en- 
gineer of a train crossing the borough streets at a 
greater speed than that named in the ordinance, 
and threaten future arrests in case of its continued 
violation, they will be enjoined at the instance of 
the railroad. 

No. 515 April Term, 1907. 

Opinion by Shafeb, J. Filed December 
2, 1907. 

The bill is for an injunction to restrain the 
respondent borough from arresting or prose- 
cuting plaintiff's employes in charge of its 
trains passing through the borough, under 
the terms of an ordinance limiting the speed 
of such trains over crossings therein. 

FINDINGS OP FACT. 

1. The complainant is a railway com- 
pany under the laws of the state, operating 
a railway from Pittsburgh west through the 
borough of Crafton, and thence through the 
states of Ohio, West Virginia. Indiana and 
Illinois. The respondent is a borough in 
the county of Allegheny, organized under 
the general borough laws. 

2. Within the limits of the borough of 
Crafton there are two grade crossings of 
borough streets, about 450 feet apart. At 
one of these crossings the railroad kept, and 
still keeps, a watchman both day and night. 



and at the other a watchman in the day 
time only. 

In Novembet, 1906, the borough council 
of the respondent borough enacted an ordi- 
nance, which is printed as Exhibit A of the 
bill, entitled **An ordinance regulating the 
speed of locomotives and railroad trains 
within the limits of the borough of Crafton, 
and prohibiting the blocking or obstruction 
of crossings at highways in tha said borough 
by locomotives or cars.'' The ordinance 
forbids the running of any locomotive or 
railroad train over any crossing in the 
borough at a greater speed than four miles 
an hour, and ptovides a penalty for doing so. 

4. By virtue of this ordinance, the au- 
thorities of the borough in February, 1907, 
caused one of the plaintiff's engineers, who 
is daily engaged in operating a locomotive 
between Pittsburgh and Wheeling, W. Va,, 
to be arrested (»n a charge of exceeding the 
speed limit of four miles an hour in crossing 
one or both of these crossings, and it was 
admitted on the trial, for the purposes of 
this case, that he had in fact exceeded that 
limit. The borough has threatened to cause 
the arrest of other enginemen and employes 
of complainant in the same manner if the 
speed limit fixed by the ordinance is ex-« 
ceeded by them. Evidence was given tend- 
ing to show the grade of the railroad at these 
crossings, the number of trains which pass 
over them daily, the number of boroughs 
through which the trains of the complainant 
company pass in going from Pittsburgh to 
the county line, and the crowded condition 
of complainant's railroad, but by reason of 
the agreement of the parties on the trial as 
to the legal questions upon which the case 
was to be determined, we deem it unneces- 
sary to decide what the facta are in these re- 
spects. 

CONCLUSION OF LAW. 

1. It was agreed by counsel on the argu- 
ment that no question should be made of 
the necessity or reasonableness of the ordi- 
nance under the particular circumstances of 
this case, but that the only question on 
which the case should be determined should 
be whether or not the borough has power to 
enact an ordinance requiring a railroad com- 
pany to approach the grade crossings in the 
borough at any defined rate of speed, with- 



Digitized by 



Google 



220 



PITTSBURGH LEGAL JOURNAL. 



Kuwher 



oat regard to the question of reasonableness 
or necessity. 

2. It is a fundamental rule of municipal 
law that a municipal corporation can do only 
that which it is expresslj^ or impliedly au- 
thorized to do by its charter. It is admitted 
that in this case there is no express grant of 
power to make the ordinance in question. 
Such powet is expressly granted to cities of 
the third class by the act of May 23, 1889, 
P. L. 289, and to cities of the second class 
by the act of March 22, 1901. 

3. It is claimed, however, that the power 
is to be implied from the language of the 
borough law of 1851, which authorizes the 
borough to make such ordinances as they 
shall deem necessary **for the good order and 
government of the borough," and the power 
to regulate roads, streets, etc. As to the 
power to make ordinances for the good order 
and government of the borough, it is held in 
the Pennsylvania Railroad Company's case, 
213 Pa. St. 373, that whatever the clause 
has been or may be held to mean, it does 
not empower the borough to regulate the 
speed of trains across its streets. It seems 
to us equally plain that the section of the 
act which speaks of the regulation of roads 
and streets does not mean a regulation of the 
speed of trains crossing them. The fact that 
the legislature has expressly conferred the 
power of regulating the speed of railroad 
trains over crossings in cities, but has omit- 
ted that power from the acts organizing 
boroughs, indicates that it was not the in- 
tention of the legislature to confer that power 
by implication upon the less important mu- 
nicipality which it was careful to expressly 
grant to those of a higher class. 

4. We are of opinion, however, that the 
present case is ruled by the Pennsylvania 
Railroad Company's case above cited. In 
that case it is true that the ordinance in 
question undertook to require the railroad to 
erect safety gates at a certain crossing, and 
that the present ordinance is, in form at 
least, negative instead of positive, requiring 
the railroad to refrain from crossing the 
street except in a certain way, instead of a 
positive requirement to erect a particular de- 
vice at the crossing. We cannot see, how- 
ever, that there is any difference in prin- 
ciple. In either case the borough is under- 



taking to direct the railroad company how 
to manage its road in a particular r^pect, 
and the cutting down of the speed of trains 
to that limit which the borough authorities 
may from time to time deem proper might 
well be a much more serious interference 
with the successful operation of the road 
than the erection of safety gates. The main- 
tenance of a flagman or safety gate might 
impose a certain expense on the railroad, 
but would not probably otherwise interfere 
with its operation. The cutting down of 
the speed of trains might in some circum- 
stances greatly obstruct the operation of the 
road itself. It seems to us that the present 
ordinance assumes '*to declare how the rail- 
road shall perform a public duty at a par- 
ticular point, and would substitute its judg- 
ment for that of the board of directors as to 
what kind of protection shall be 3fforded at 
the grade crossing." It is of course to be 
conceded that the legislature might hava au- 
thorized the borough to make ordinances 
regulating grade crossings, but we are con- 
vinced that it has not done so. We have no 
doubt that the ordinance in question was 
passed in good faith by the council of the 
borough with the honest purpose of en- 
deavoring to lessen the danger to the Uvea 
of persons using the streets at these cross- 
ings, but we think it not improper to suggest 
to them that the only effective regulation of 
a grade crossing in a populous neighborhood 
is its abolition, and that they would do well 
to take whatever measures the law provides 
to that end. 

Let an injunction issue enjoining and re- 
straining the defendant borough, its ofiBcers 
and agents, from forcing or attempting to 
enforce the ordinance in the bill described, 
or from arresting any of the employes of the 
complainant company for breaches thereof, 
so far as the said ordinance forbids the cross- 
ing of any public street at a greater speed 
than four miles per hour, and it is ordered 
that the defendant pay the costs. 

After a careful re« examination of the ques- 
tion involved, which is one by no means 
free from doubt, we are not convinced that 
any error was committed in the conclusions 
of law already filed, and the exceptions 
must therefore be dismissed. 
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Counsel have pointed out to the Court 
what appears to be a mistaken situation in 
the third conclusion of law, where the Penn- 
sylvania Railroad Company's case, 213 Pa. 
St. 373, is referred to as furnishing an in- 
terpretation of the **good order and govern- 
ment*' clause of the borough law. The case 
which it was intended to refer to was that of 
the Borough of Millerstown v. Bell, 123 Pa. 
St. 151. 

For plaintiff, DakeU^ Fishet' & Hawkhia, 

For defendant, John 0. Petty. 



(Common Pleas No. 2, Allegheny Co.) 

W. L. FERNANDEZ and N. E. 

FERNANDEZ, his wife v. N. E. 

FERNANDEZ, Trustee. 

Red Estate — Deed — Mistake — Order of can- 
cellation. 

Plaintiff with her own money parchaeed certain 
real estate. At the time of the purchase it was 
snggested that the deed be made to her as trustee 
for her minor daughter which was done, but the 
deed was never delivered. At the suggestion of 
the mortgagee, however, the deed was made to 
her without the trust and recorded. Subsequently 
by accident or mistake, and without plaintiff's 

' knowledge or consent, the deed to her as trustee 
was recorded. Held, that plaintiff was entitled 
to a decree declaring the deed to her as trustee 
null and void and an order made for its cancel- 
lation. 

No. 1223 January Term, 1907. Bill in 
Equity. 

Opinion by Shafer, J. Filed November 
25, 1907. 

FINDINGS OF FACT. 

1. John L. Gass and Tillie L. Gass, his 
wife, by deed dated February 16, 1903, ac- 
knowledged February 20, 1903, registered in 
the County Commissioner's OflBce for the 
county of 'Allegheny, March 7, 1903, and 
recorded in the office of the Recorder of 
Deeds of Allegheny county on the 15th day 
of October, 1906, in Deed' Book, vol. 1491, 
page 203, conveyed to Nettie E. Fernandez, 
plaintiff in this case, two certain lots of 
ground in the borough of Avalon, being lots 
Nofl, 1 and 2 in Leonard Delp's plan of lots, 
known as Avalon Place, recorded in Plan 



Book, vol. 11, page 16, together bounded 
and described as follows: 

Beginning at the northeast corner of Ohio 
Street Extension and California avenue; 
thence along the line of California avenue 
northwesterly, twenty and sixty-nine one- 
hundredths (20.69) feet to a point; thence 
continuing along the line of said avenue 
north forty degrees (40°) forty-five minutes 
(45') west, ninety (90) feet to the dividing 
line between lots Nog. 2 and 3 in said plan; 
thence northwardly along said dividing line 
one hundred six and seventy-eight one- 
hundredths (106.78) feet to Ohio Street Ex- 
tension, and thence southwardly along said 
Ohio Street Extension one hundred fifty-two 
and eleven one-hundredths (152.11) feet to 
California avenue at the place of beginning. 

2. That the consideration money men- 
tioned in said deed, namely, $5,000, was 
paid by Nettie E. Fernandez, plaintiff, to 
John L. Gass, $4,500 in cash and the bal- 
ance of $500 was secured by a bond and 
mortgage of the plaintiff in favor of John L, 
Gass, dated March 7, 1903, upon the above 
described premises, which said mortgage was 
recorded March 7, 1903, in Mortgage Book, 
vol. 1048, page 605, and was subsequently 
paid by plaintiffs. 

3. That said Nettie E. Fernandez bor- 
rowed from The Dollar Savings Bank of 
Pittsburgh the sum of $3,500 with which to 
pay John L. Gass on account of said pur- 
chase money; said mortgage was dated the 
24th day of February, 1903, and recorded 
February 24, 1903, in Mortgage Book, vol, 
1064, page 587, and said loan was made on 
the faith of the delivery of the deed de- 
scribed in paragraph 1 hereof. 

4. At the time the plaintiff aigreed to 
purchase said premises it was suggested to 
her that the deed be made to her in trust for 
her minor child, Gladys E. Feanandez, and 
a deed therefor was drawn by Edward G. 
Hartje, who wa§ attorney for John L. Gass, 
and executed by the said John L. Gass and 
his wife to Nettie E. Fernandez in trust for 
Gladys E. Fernandez, but said deed was 
never delivered to plaintiff; the plaintiff 
never had possession of the same and said 
deed was never seen by the plaintiff until 
after the same was recorded without her 
knowledge or consent on the 23rd day of 
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April, 1903, in Deed Book, volume 1255, 
page 195. 

5. At the time the plaintiffs executed 
and delivered to The Dollar Savings Bank 
the mortgage above mentioned and bor- 
rowed from said bank the sum of $8,500 to 
pay on account of said purchase money for 
said premises, the deed to the said Nettie E. 
Fernandez, mentioned in tne first finding 
hereof, was delivered to the plaintiffs at the 
banking house of The Dollar Savings Bank, 
and by direction of the officers of said bank 
was taken by plaintiffs to the court house in 
Pittsburgh for record, and the same was left 
by the plaintiffs at the office of the County 
Commissioners 6n the 7th day of March, 
1903, and plaintiffs supposed that the same 
was duly recorded until recently, when they 
were informed of the recording of the deed 
to Nettie E. Fernandez in trust for Gladys 
E. Fernandez. 

6. At the time the plaintiffs applied to 
The Dollar Savings Bank for the loan above 
mentioned they were informed by the offi 
cers of said bank that it could not lend the 
money desired if the deed for said premises 
was made to Nettie E. Fernandez in trust 
for Gladys E. Fernandez, a minor, and 
thereupon Edward G. Hartje, attorney for 
John L. Gass, was instructed by plaintiffs to 
prepare a deed from John L. Gass and wife 
to Nettie E. Fernandez. This deed to Net- 
tie E. Fernandez was executed and delivered 
at The Dollar Savings Bank, as above men- 
tioned, and in some way the deed to Nettie 
E. Fernandez in trust for Gladys E. Fernan- 
dez was not destroyed but remained in ex- 
istence. 

7. It appears from the record of the 
Commissioners' Office of Allegheny county 
that in April, 1903, three certain deeds were 
left at said office to be registered, namely 
the following: T. H. B. McKnight to Ed- 
ward G. Hartje for property in Leet town- 
ship; Malinda Dietrick to Edward G. Hartje 
for property in Leet township, and John L. 
Gass to Nettie E. Fernandez, trustee, for 
property in Avalon. Said deeds were lifted 
on the 20th day of April, 1903, from the 
County Co.'nmissioners* office by Edward G. 
Hartje, who^^ receipt appears for the same; 
and on April *i3, 1903, the three above men- 
tioned deeds were left for record in the office 



of the Recorder of Deeds for Allegheny 
county and by him were numbered respect- 
ively 12600, 12601 and 12602. 

8. The last of said three deeds, viz., the 
one numbered 12602, is the deed which was 
prepared by the said Edward G. Hartje, at- 
torney for John L. Gass, and executed by 
said Gass and his wife to Nettie E. Fernan- 
dez in trust for Gladys E. Fernandez, but 
which was not delivered, and which the 
parties intended to have destroyed. 

9. Said deed was left for registration and 
record by said Edward G. Hartje along with 
the other two deeds belonging to him per- 
sonally, and was recorded on the 23rd day 
of April, 1903, in Deed Book, vol. 1255, 
page 195. The registration and record there- 
of was not made by the direction, or with 
the knowledge or consent, of the plaintiffs 
or either of them, and was an accident or 
mistake. 

10. The said Gladys E. Fernandez owned 
no property or estate, and no part of the 
purchase money for said premises was paid 
by her or by any person in her behalf. 

CONCLUSIONS OP LAW. 

1. That Nettie E. Fernandez is the owner 
in her own right absolutely, free from all 
trusts, of the premises situate in the borough 
of Avalon, being lots Nos. 1 and 2 in Leon- 
ard Delp's plan, recorded in Plan Book, vol. 
11, page 16, as described in the deed to her 
from John L. Gass and wife, dated Febru- 
ary 16, 1903, recorded October 16, 1906, in 
the Recorder's Office of Allegheny county 
in Deed Book, vol. 1491, page 203." 

2. The deed to Nettie E. Fernandez, 
trustee for Gladys E. Fernandez, never hav- 
ing been delivered, and having been recorded 
by accident or mistake, and no part of the 
purchase money having been paid by or on 
behalf of said Gladys E. Fernandez, the 
same is null and void and should be can- 
celled. 

3. That the plaintiff should pay the 
costs. 

For plaintiff, Oeorge C. Burgwin. 
For defendant, Edwin Logan, 



The trial, on a statutory or legal holiday, 
of one accused of crime, is held, in State v. 
Duncan (La.) 10 L.R.A. (N.S.) 79], not 
to be null if it takes place with the consent 
or acquiescence of the accused. 
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(Common Pleas No. 2, Allegheny Co.) 



MOOSE BREWING CO. v. PENN- 
SYLVANIA RAILROAD CO. 

Railroads — Grade Crossing — Injury — Stop, 
look and listen — Non-suit, 

In an action to recover for injury to a team which 
was stniek by a train at a grade crossing, it ap- 
peared that the driver stopped, looked and list- 
ened abont thirty feet from the crossing. There 
was nothing in the nature of the crossing whieh 
would excuse him from obeying; the ordinary 
rule of looking and listening just before going 
upon the tracks, and if he had done so the 
accident would not have happened. Judgment 
entered for defendant non obstante veredicto. 

No. 166 July Term, 1905. 

Opinion by Shaper, J. Filed September 
20, 1907. 

The action is trespass for the value of 
horses and a wagon injured at a grade cross- 
ing of a public road over the railway of 
the defendant company, in Washington 
County, Pa. While the evidence of negli- 
gence on the part of the Railroad Company 
was somewhat slight, we are of opinion that 
it was enough to go to the jury. The 
question in the case is whether or not the 
plaintiffs driver was so manifestly guilty 
of contributory negligence that it is the duty 
of the Court to so decide upon the evidence. 
It appears from the evidence that the public 
road runs parallel with and close by the 
side of the railroad track for some consider- 
able dbtance at a grade somewhat lower 
than that of the railroad; that the approach 
to the crossing was some 30 feet long and 
rose in that distanca to the level with the 
railroad, and that the road then turned at 
right angles to the left across two railroad 
tracks. From the approach to the crossing 
and any point near the crossing itself there 
was an unobstructed view up the railroad 
for a great distance and down the road for 
a distance of some 360 feet or thereabouts, 
the view being obstructed at that distance 
below the crossing by a train of cars stand- 
ing upon a switch. The plaintiff's driver, 
before the accident, was driving two horses 
with a load of coal at the side of the railroad 
and towards the crossing, and was detained 
by a freight train shifting cars on the track 



nearest him. He stopped at the foot of the 
approach, some thirty feet or more from th« 
crossing, and when the freight train had 
gone up the track some distance, after look- 
ing and listening again he proceeded up the 
grade to the level of the railroad and turned 
his horses upon the track, and just as the 
forefeet of the horses came upon the track 
he was struck by a train coming on his left, 
the horses were caught by something about 
the engine and dragged and the wagon 
dragged after them, and in that way the in- 
jury was done. It was testified that the 
foot of this incline leading up to the cross- 
ing was the ordinary place at which team- 
sters stopped. It did not, however, appear 
that there was any great difficulty about 
stopping at the top of the crossing itself. 
We are of opinion that there was nothing 
in the nature of the crossing in this case 
which would excuse the person going over 
it from the ordinary ruk that he should look 
and listen immediately before going upon 
the track, and it seems perfectly plain that 
if the plaintiff's teamster had done so in this 
case the accident would not have occurred. 
We are therefore of opinion that the defend- 
ant is entitled to judgment non obstante 
veredicto. 

It is ordered that judgment be entered 
for defendant, non obstante veredicto upon 
payment of the verdict fee. 

For plaintiff, W. S, Thomas. 

For defendant, Patterson, Sterret & Acheson. 



ALLEGHENY COUNTY. 

In re Estate of JAMES M, GASTON, 
Deceased. 

Collateral inheritance tax — SiLspension of pro- 
ceedings to appraise and collect — Divestiture 
of lien — Power to consume corpus. 

Testator gave the residue of his estate to his widow 
with power of sale, and the remainder of his es- 
tate at her death to collaterals. Held (1) that 
when the widow exercised the power of sale the 
lien of the collateral tax was divested as to the 
land sold and was transferred to the proceeds of 
sale. (2) That the widow could consume the 
corpus. (3) That the proceedings to appraise 



Digitized by 



Google 



^4 



PITTSBURGH LEGAL JOVRMAL. 



hvmimi 



and collect the tax mast be suspended until her 
death. 

No. 281 February Term, 1907. 

Opinion bv Over, J, Filed Decenober 31, 
1907. 

James M. Gaston died testate September 
16, 1905, possessed of some personalty and 
ten acres of land in this county, which after 
giving some specific and pecuniary legacies, 
he disposed of in the residuary clause of bis 
will as follows: 

**A11 the rest, residue and remainder of 
my estate, real, personal and mixed, I give, 
devise and bequeath to my wife Maria Glen 
Gaston, for the term of her natural life with 
power to sell all or any part of said real and 
personal property to such persons, at such 
places and upon such terms as she shall see 
fit and make conveyance thereof by such 
deed and other instruments of writing as she 
m^y deem necessary or proper without the 
authority or order of Court, without giving 
security for the application of the proceeds 
and without liability upon the part of the 
purchaser for the application of the purchase 
money. The remainder of my real estate at 
her death I devise to five of my said sisters, 
namely: Jennie, Fannie, Sadie, Lizzie and 
Viola, and their heirs, share and share alike. 
The remainder of my personal estate at her 
death I bequeath to four of my eaid sisters, 
namely: Fannie, Sadie, Lizzie and Viola, 
to be their own absolutely, share and share 
a.like." 

The appraiser appointed by the Register 
to assess the collateral inheritance tax on the 
estate appraised the pecuniary legacies paya- 
ble forthwith, and then appraised the sur- 
face of the land at $3,800 and the coal at 
$1,000, ihe residue of the personalty after 
deducting estimated debts and expenses at 
$1,181.41, making a total appraisement of 
$5,981.41, and deducted therefrom the pres- 
ent value of the widow's life estate $2,623.41, 
leaving the value of the estate subject to tax 
$3,933 upon which a collateral inheritance 
tax of five per cent has been assessed. 

The legatees and devisees to whom the re- 
mainder of estate upon the death of the 
widow is given have taken this appeal, al- 
leging that the widow claims she has the 
right to consume all of the residuary estate, 
and that if she has, that the value of their 



bequests and devises cannot be fixed until 
her death. 

The widow in the exercise of the power of 
sale given her in the will, sold the surface of 
the land on September 17, 1906, to William 
Rankin for $3,800, who joins in this appeal 
alleging that the lien of the collateral in- 
heritance tax was divested by the sale as to 
the land purchased by hinl and transferred 
to the proceeds of sale. 

Under the first section of the act of May 
6, 1887, Stewart's Purdon Digest, page 603, 
the collateral inheritance tax is imposed not 
on the estate of the decedent, but on the es- 
tate or interest passing from the decedent to 
collaterals or strangers. The residue of this 
testator's estate vested by his will in his 
widow for life with power to sell either realty 
or personalty, and her life estate is not sub- 
ject to the tax. When she exercises hw 
power of sale as to the realty it is converted 
into money, and upon her death the. pro- 
ceeds of such sale and not the land passes to 
the collaterals, and as the tax is imposed on 
the estate or interest passing to them its lien 
would be divested as to the land when sold 
and be transferred to the proceeds of sale. 
Had there been an equitable conversion by 
a positive direction to sell, the lien of the 
tax would have been so transferred, because 
the estate passing to the collaterals was not 
land, but the proceeds of the sale, and the 
same reason for so holding exists in this 
case; Brmn'ii EstaU, 5 D. R. 284; MUler v. 
Ritcheyy 111 Pa, 321. Moreover if the lien 
of the tax is not divested by the sale to give 
good title the widow would be compelled to 
pay a tax out of the purchase money for 
which she was not liable, and the. testator's 
intention that she should have the use of all 
the proceeds would be defeated. Then as 
the lien of the tax has been divested, from 
the surface sold to Rankin, the appraisement 
and assessment a& to it must be set aside. 

In Coxe'8 EstaU, 193 Pa. 100, it was held 
that, 

**Where testator leaves his whole estate 
including mining leases to a trustee to pay 
the income to his wife and after her death 
to various nephews and nieces, and from the 
terms of the will it cannot be presently as- 
certained what persona will actually come 
into possession of the estate upon the deaih 
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of the widow, nor can the value of the estate 
at that time be determined, the Common- 
wealth cannot compel any person to enter 
secnrity to pay the tax, but must wait until 
the death of the widow." 

And the proceedings to appraise and col- 
lect the tax were dismissed and set aside. 
If the widow here has the power to consume 
the corpus of the residue there can be no 
question under the case cited that the ap- 
praisement should be set aside as to the 
whole of the residuary estate. 

In Markley's EataU, 132 Pa. 352, the tes- 
tator devised and bequeathed to his wife: 

•'All my property and efifects, real, per- 
sonal and mixed, of whatever nature and 
kind, for and daring her natural life. 

*'3. It is my will and I hereby direct 
that at the death of my wife Elizabeth all of 
the residue of said property real, personal 
and mixed shall go to my children (naming 
them) and to th^ir heirs in equal shares ab- 
solutely.'* 

And it was held that the widow had the 
power to consume, and only the residue, if 
any, was to go to the children after the 
wife's death. In OolcPs Estate, 133 Pa. 495, 
the testator disposed of his estate as follows: 

**I give and bequeath unto my dear wife, 
Abigal, all and whatsoever is remaining after 
payment of debts all my property of what- 
ever kind or naturt the same may be after 
my decease to have, hold, use, possess and 
enjoy the same during her lifetime, and 
further it is my will and I do order that 
after my wife's death that all the remaining 
property of whatever kind shall be sold and 
'divided among my five children in equal 
parts." 

And it was held that the widow could 
consume the corpus. As here it is only the 
remainder of the estate at the widow's death 
that is given to testator's sisters, it seems 
she has the right to consume the corpus. 
But if she has not, the value of the estate 
which may pass to the collaterals at her 
death cannot now be determined. Under 
the will she has the power to sell both the 
real and personal property * 'without the au- 
thority or order of Court, without giving se- 
curity for the application of the proceeds 
and without liability on the part of the pur- 
chaser for the application of the purchase 



money." She takes all the residuary es- 
tate without giving security, and if she 
should leave no estate at her death the col- 
laterals would get nothing and there would 
be no estate passing to them on which the 
tax could be assessed. 

The proceedings to appraise and collect 
the tax so far as they relate to the residuary 
estate of the decedent are therefore dismissed 
and set aside, and its- appraisement is sus- 
pended until the death of the widow; Fossel- 
man's Appeal, 2 Pa. 2?8. 

For plaintiff, Andrew S.. MiUer, 
For defendant, S, 0. Nolan and J. 0. 
Boyer. 



®0itrt of ®0wmott M^tixSf 

WASHINGTON COUNTY. 

W. B. DEARMIN v. FLORA JANE 
DEARMIN. 

Divorce — Res judicata. 

A brought an action for divorce on the groands of 
wilful and malicious desertion and the Court dis- 
missed the libel. A brought another action for 
divorce on the gronnds of natural impotence and 
inability to procreate, knowing of these facts at 
the time of the filing of the first libel. Respond- 
ent urged that divorce on second libel could not 
be granted for the reason that the Court had dis- 
missed the first libel and the facts contained in 
the second libel were known at the time the first 
libel was filed. 

No. 109 August Term, 1907. 

Libel in divorce on the ground of natural 
impotence and inability to procreate. 

Opinion by Taylor, J. Filed January 
10, 1908. 

There is no doubt but that the causes set 
out in the libel in this case may be made, at 
the will of either party, legal grounds for 
divorce. The evidence of the examining 
physicians establishes the impotence on the 
part of the respondent because of the reasons 
given by them. Husbands on Married 
Women 185-6. This point may be said not 
to be seriously disputed, but counsel for 
respondent urge that the divorce can not be 
granted for the reason the Court dismissed 
the libel of the husband for wilful and 
malicious desertion filed to No. 102 Novem- 
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ber Term, 1906. In the opinion of this 
Court filed in that case the matters were 
referred to which are relied upon in this case 
and was a cause of divorce then known to 
the husband. The Court, as may be noticed 
in that case, intended to dismiss that libel, 
without prejudice to the husband to file a 
new libel alleging the causes set out as then 
indicated, and he cannot be prejudiced in 
this action by the failure of the Court to 
have formally reserve that right to him. 
The libellant may have sought to spare the 
respondent in the first proceeding from the 
notoriety and publicity necessarily incident 
to the present charge, by alleging the cause 
of desertion in the former proceeding, owing 
to the prolonged absence of his wife from 
his home, which he failed in satisfying the 
Court was wilful and malicious. 

And it is now, this 10th day of January, 
1908, ordered that the parties libellant and 
respondent be divorced from the bonds of 
matrimony at the costs of the respondent, 
and that a formal decree to that effect be 
prepared by libellant' s counsel. 
• For plaintiff, Hughes & Hughes, 

For defendant, Irwin, Wiley & Morgan. 

[From Harry RusseU Mjers, Esq., Washington, Pa.1 



Book Notice. 



The committee on **Code of Professional 
Ethics" of the American Bar Association at 
the last annual meeting oi the association 
recommended that its report be deferred 
until the annual meeting in 1908 and that 
Judge Sharswood's work un Professional 
Ethics be reprinted and distributed free of 
charge to members in order to familiarize 
them with the subject. This recommenda- 
tion was adopted. 

The publishing house of T. & J. W. 
Johnson Co. of Philadelphia, Judge Shars- 
wood's original publishers, offered to print 
the edition at codt, and General Thomas H. 
Hubbard of New York personally subscribed 
the entire amount necessary to print and 
distribute it. Both offers were accepted and 
the work is now in book form and in the 
hands of the members of the association. 
Shars wood's Professional Ethics was first 
published in 1854 and no higher testimonial 
of its worth could be given than the reprint 



of the book by the association at this time. 
It is interesting to note that the subject of 
Professional Ethics is receiving widespread 
attention by the Bar Associations of the 
dififerent states and no less than ten state 
associations have adopted codes, most, if 
not all, being those of the western and 
southern states. The careful examination 
of this subject by the committee and its 
recommendations to the association and the 
action taken there will go far in determining 
the advisability and practicability of such 
codes. 



A judgment or order committing to jail 
upon a charge of contempt in disobeying a 
decree, made in the absence of the person, 
is held, in Mylius v. McDonald (W. Va.) 10 
L.R.A.(N.S.) 1098, to be void. 



Community property which is not brought 
brought the court in a divorce proceeding is 
held, in Ambrose v. Moore, (Wash.) 11 L. 
R. A. (N.S.) 103, to be held by the parties 
after the decree, as tenants in common. 



The right to maintain an action in the 
courts of one state for accrued installments 
of alimony under a decree of divorce ren- 
dered in another state is denied in Hunt v. 
Monroe (Utah) 11 L.R.A. (N.S.) 249, 
where no sum as been fixed as presently 
due« and the decree is liable to modification 
by theacourt rendring it, upon application 
of either party at any time, for good cause 
shown. 



The question whether or not the Hepburn * 
law operated to repeal the Elkins law so as 
to bar prosecutions commenced after the 
enactment of the Hepburn law, for acts 
committed prior thereto and in vioalation ot 
the Elkins law, has been up for considera- 
tion in several federal courts, and it has 
been held that such prosecutions were not 
barred, in United States v. Standard Oil 
Company, 148 Federal Reporter 719; United 
States V, Chicago, etc., R. Co., J 51 Federal 
Reporter 84; United States v. Delaware,. 
Lackwanna & Western R. Co., 152 Federal 
Reporter 269, and United States v. Nev/ 
York Central & Hudson River R. Co., 153 
Federal Reporter 630. 
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I No. 31. 

PITTSBURGH, PA.. FEBRUARY 12. 1908. 



ALLEGHESY COUNTY. 

WETTENGEL et al. v. ALLE- 
GHENY COUNTY LIGHT CO. 



^ireets — User— Stretching wire across — Inter- 
ference with public corporation. 

An electric wire stretched across a street in a city 
under agreemeDt between two property owners 
becomes a nuisance when it interferes with the 
wires of a corporation having the right to use 
the streets for the purpofee of supplying electric- 
ity to the public and maintenance will be en- 
joined. 

No. 1252 April Term, 1906. 

Opinion by Shafer, J. Filed July 26, 
1907. 

The bill is for an injunction to restrain 
the defendants from cutting and destroying 
a wire stretched across a street in tlie Nine- 
teenth ward of the city of Pittsburgh by the 
plaintiffs for the purpose of conducting elec- 
tricity. A cross- bill was thereupon filed by 
the defendant, praying for an injunction to 
restrain the plaintiffs in the original bill 
from maintaining any wires on any high- 
ways of the city of Pittsburgh, above, below 
or near the wires of the light company, and 
to require the removal of wires already 
put up. 

FINDINGS OF FACT. 

1. The Allegheny County Light Com- 
pany, the defendant, is a corporation of the 
state of Pennsylvania engaged in manufact- 
uring and supplying electricity to the public, 
and is authorized by law to maintain poles 
and wires upon the public highways. 

2. By an ordinance of the city of Pitts- 
burgh, passed in the year 1881, the defend- 
ant company is authorized to erect and main- 
tain poles and wires for the purpose of sup- 
plying electricity to the public on any of the 



streets, lanes and alleys of the city of Pitts- 
burgh. 

3. The plaintiffs in the original bill are 
owners of a small plant for producing light 
by means of electricity. Before the time of 
the grievance complained of in the bill they 
had obtained the permission of the respect- 
ive owners of the properties on opposite sides 
of Kirk wood street, in the Nineteenth ward 
of the city of Pittsburgh, to stretch a wire 
directly across the street between these two 
opposite properties, attached to the houses 
on ( ach side of the street, for the purpose of 
conveying electricity to persons residing on 
the other side of Kirkwood street from their 
electric plant, and in pursuance of this per- 
mission and license they had stretched such 
a wire and were using it for the conveyance 
of electrictiy. The wire was at such a height 
above the ground that it could not interfere 
with any use of the street for vehicles. 

4. The defendant company had a wire 
or wires strung longitudinally on Kirkwood 
street, whether put up before or after the 
wire of the complainants does not seem to be 
material. The defendant company on one 
or more occasions cut the wire maintained 
across the street by complainants, and this 
bill was filed to prevent a threatened cutting 
of the wire by the defendant company, 
which thereupon filed its cross-bill for the 
removal of the wire as a nuisance. 

5. The defendant company has two wires, 
as we understand it, on Kirkwood street, 
running along one side of the street, at a 
considerable distance one above the other, 
and the wire of the complainant passes 
across the street between them as above 
stated, so that one wire of the light com- 
pany IS above and the other is below that of 
the complainants. It is claimed by the 
light company that there is danger to the 
public and to those who use the electric 
light from the possible sagging or breaking 
of any of these wires so as to bring them 
into contact. We find the fact to be that if 
the upper wire of the light company should 
fall on that of the plaintiffs, or if that of the 
plaintiffs should fall on the lower wire of 
the light coF'pany, some damage would bo 
done to the light company's wires by the 
contact, and there would be great danger to 
the persons using the electricity supplied by 
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either party, aud that the maintenance of 
the wire across the street by the plain tiflFs 
interferes in some measure with the use of 
the street by the light company for the pur- 
pose of conducting electricity, and requires 
of it a closer inspection of its wires than 
would otherwise be sufficient and therefore 
an additional expense. 

CONCLUSIONS OF LAW. 

1. A wire stretched across the street by 
the two opposite owners or by the^'r licensee 
is not necessarily a nuisance, but may be or 
become such according to circumstances. 
Tiie owners of the opposite lots are pre- 
sumed to own each to the middle of the 
street, and they may each use the street for 
any purpose that does not interfere with the 
public user. Their use, however, must be 
completely subordinate to that of the pub- 
lic. While the wire complained of in this 
case has not been shown to interfere with 
the ordinary use of the street by the public, 
it does interfere in some measure, as has 
been found, with the use of the street by 
the light company, which is a public user. 
The user by the light company is concurrent 
with that of the public who use the street 
for passage of vehicles and foot passengers 
and with other electric and telegraph com- 
panies who may have a right similar to their 
own to use the street. It is not, however, 
concurrent with but is superior to that of 
the owners of the soil over which the street 
passes, and if the user attempted to be made 
by those owners interferes in any degree 
with a public user it will constitute a nuis- 
ance. 

2. To constitute an interference with the 
public user of the street by the light com- 
pany it is not necessary that the wire com- 
plained of should be in contact with those 
of the light company or physically obstruct 
the wires or poles of that company. We 
are of opinion that if its existence endangers 
wires of the light company to any apprecia- 
ble extent it must be deemed to be a 
nuisance. 

3. The light company being especially 
injured by the maintenance of the wire of 
the complainants, being in fact the only 
party who is injured thereby, has standing 
to maintain the bill for its removal. 

It is therefore ordered that the bill of the 



complainants be dismissed, and that upon 
the cross-bill of the defendants the com- 
plainants in tlie original bill be enjoined 
from maintaining the wire in question de- 
scribed in the bill, and that the defendants 
in the cross- bill be ordered and directed to 
remove the wire in question within ten days 
after the entry of a final decree in this 
case. 

For plaintiffs, W, S, Miller, 

For defendant, Reed, SmiUi, Shaw A Bed. 



WASHINGTON COUNTY, 



COMMONWEALTH ex rel. WRIGHT 
V. MARSH. 



Boroughs — Burgess — Act of June 6, 189S, P. 
L, SS5 — Consolidation — Quo warranto— 
Demurrer, 

A was elected burgess of a borough incorporated 
by act of assembly in the year 1810. The cor- 
porate limits of said borough were enlai^ed by 
consolidating with two other adjoining boroughs 
at two different times under act of June 6, 1893, 
P. L. 335, at each time obtaining from the com- 
monwealth a new charter; the last charter being 
dated May 12, 1902. On December 2, 1907, A's 
borough was again consolidated with an adjoin- 
ing borough, incorporated August 19, 1891. B, 
the burgees of the adjoining borough, prayed for 
a writ of quo warranto on A to show by what 
authority he claimed to exercise the office of 
burgess. On demurrer filed, writ of quo war- 
ranto refused. 

No. 72 February Term, 1908. 

Opinion by Taylor, J. Filed January 
15, 1908. 

This is a legal proceeding to inquire into, 
and the right to determine the office or 
franchise now being exercised by A. C. 
Marsh as chief burgess of the borough of 
Washington, Washington county, Pa., in- 
stituted by and on behalf of one J. R. 
Wright in the name of the commonwealth 
of Pennsylvania, the relator, who makes 
suggestion and complains and prays that a 
writ of quo warranto may be issued against 
the said A. C. Marsh to show by what auth- 
ority he claims to exercise the office of chief 
burgess of the borough of Washington since 
the second day of December, A. D. 1907, 
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and that the said A. C. Marsh be ousted 
from said office of chief burgess; that he, 
the relator, the said J. R. Wright, be ad- 
judged and decreed to be entitled to, and 
that he be allowed the office of chief burgess 
of the borough of Washington under it& 
present charter, with the rightfc to receive its 
emoluments, exercise its powers and dis- 
charge its duties. 

The res})ond«nt to the rule issued at the 
suggestion of the relator has made answer 
thereto admitting all the facts as set forth in 
the f>etition of the relator, and, after replica- 
tion filed by the relator, filed a general de- 
murrer to the relator's whole case for the 
reason that it is insufficient in law and 
shows no legal ground why judgment should 
not be entered iii favor of the respondent 
upon his answer filed. This leaves but one 
question, purely a legal one, for the court to 
pass upon in detesmining the question at 
issue, namely, whether under the fifth sec- 
tion of the act of June 6, 1893, P. L. 335, 
entitled **An act for the consolidation of 
boroughs and the government and regula- 
tion thereof,*' the relator or the respondent, 
since the second day of December, 1907, is 
the chief burgess of the borough of Wash- 
ington. Section fifth of said act provides 
that **The chief burgess of that borough 
which shall have been first incorporated 
shall be the chief burgess of the new bor- 
ough, to serve as such until a chief burgess 
shall have been elected and duly qualified 
in accordance with the laws of this com- 
monwealth," and ihe controversy narrows 
itself down to the single question, was the 
borough of Washington, or the borough- of 
West Washington, prior to Deceniber the 
second, 1907, the older or first incorporated? 

As early as 1810, on the 13th day of 
February, the town of Washington in the 
county of Washington was, by the senate 
and house of representatives of the common- 
wealth of Pennsylvania in general assembly 
met, erected into a borough, which was 
called **The Borough of Washington," com- 
prised within certain boundaries named, and 
by said act was made one body politic and 
corporate in and by the name of **The Bur- 
gesses and Inhabitants of tho Borough of 
Washington in the County of Washington,'' 
and from said year 1810, and has thereafter 



and now has continued to J)e the **Borough 
of Washington*' with enlargement of terri- 
tory under act of the general assembly from 
time to time. 

The territory comprised in the town of 
West Washington, adjacent to the borough 
of Washington, was on the 19th day of 
August, 1891, at No. 54 May term of Court 
of Quarter Sessions of Washington county, 
incorporated inlo a borough, under the cor- 
porate name, style and title ot the **Borough 
of West Washington/' which said decree is 
of record in the recorder's office in said 
county in deed book 167 at page 255, and 
it so continued to be the borough of West 
Washington, as incorporated, up until the 
second day of December, 1907, wlien it be- 
came consolidated into one borough with 
the borough of Washington in due form 
under the provisions of the several sections 
of the act of June 6, 1893, and at the time 
of its consolidation with said borough o 
Washington into one borough the said rela- 
tor, J. R. Wright, was the duly elected chief 
burgess of said borough of West Washing- 
ton, having been elected to said office on the. 
third Tuesday of February. 1906. And 
that said respondent, A. C. Marsh, was, 
prior to said consolidation, the acting chief 
burges» of the borough of Washington, hav- 
ing alpo been elected to said office on the 
third Tuesday of February, 1906. 

In 1901 the boundaries of the borough of 
Washington were enlarged by its consolida- 
tion with the borough of South Washington 
under the provisions of the act of June 6, 
1893, P. L. 335, and on the 27th day of 
June, A. D. 1901, a charter was issued by 
the governor of Pennsylvania to the said 
consolidated boroughs under the name of 
the **Borough of Washington," and on the 
12th day of May, 1902, the boundaries of 
the borough t)f Washington were further en- 
larged, under the provisions of said act, by 
its consolidation with the borough of North 
Washington, and on the said date a charter 
was issjied to the said borough of Washing- 
ton by the governor of Pennsylvania. And 
the contention on the part of the relator is 
that West Washington, being incorporated 
prior in date t(» the consolidation of the 
borough of Washington with South and 
North \Vashington, must be considered by 
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the court, since ^West Washington's consoli- 
dation with the borough on December the 
second, 1907, as the first borough incorpor- 
ated, and claims the office of chief burgess 
of the borough of Washington under the 
consolidation of December 2, 1907, as against 
A. C. Marsh, who was the duly elected chief 
burgess of the borough of Washington. 

With the relator's contention we cannot 
agree, and while there are no decisions di- 
rectly in point construing this fifth section 
of the act of 1893, P. L. 335, we are of the 
opinion that it cannot be made to apply to 
the present controversy, as claimed by the 
relator. The borough of Washington having 
been incorporated in the year 1810 and hav- 
ing continued under that corporate name 
ever since, never changing its nane and 
never ceasing to be incorporated as the 
* 'Borough of Washington." cannot be said 
by letter or spirit of said act to have lost its 
identity in embracing within its territory 
the several constituent boroughs from time 
to time surrounding it and with which it 
became consolidated into one borough, pre- 
serving throughout the corporate name of 
the * 'Borough of Washington," and all its 
property, rights, franchises and privileges 
originally by law invested in it. 

"A borough is a creature of the state, it is 
created for the convenience of the inhabit- 
ants and is authorized by the state to exer- 
cise a portion of the state's sovereignty 
within a particular territory.'* While it 
exists as a boruugh it has authority to legis- 
late for that borough within the limits of 
the power conferred upon it by the state. 
It is, as already stated, a mere creature of 
the state and the same power which created 
it may at any time wipe it out of existence. 
Being a creature of the state, clothed with 
the power to legislate for the territory com- 
prised within its boundaries, within the 
limits of the power conferred upon it, it fol- 
lows necessarily that if at any time it ceased 
to be an incorporated borough, all legisla- 
tion enacted by it for the government of the 
borough must fall. That is to say, the bor- 
ough being clothed with limited power to 
legislate for the benefit of the citizens of the 
borough, could not lawfully pass an ordi- 
nance which would be binding upon the 
citizens of that territory after the borough 



itself, as a creature of the state, ceased to 
exist. 

On several occasions since the consolida- 
tion of the several boroughs contiguous to 
the borough of Washington, we have de- 
cided that the ordinances relating to the 
borough of Washington did not become in- 
operative by virtue of the several consolida- 
tions and the issuing of a new charter, on 
the principle that the identity of the bor- 
ough of Washington has never been lost or 
ceased to exist under these several consoli- 
dating proceedings, and the reason for such 
decisions was that it seemed to the court to 
follow logically that the old ordinances were 
still in force because the corporate name of 
the borough enacting them had been pre- 
served, although a new charter had been 
issued. 

In our opinion the Supreme Court of the 
United States, in Girard v. Philadelphia, 
7 Wallace 1, has settled the principle which 
governs this case. 

The city of Philadelphia was incorporated 
in 1701 under the name of **The Ma^or, 
Aldermen and Citizens of Philadelphia." 
The city was subsequently re-incorporated 
under the same name in 1798. It consisted 
of a rectangular piece of land, two miles 
long and one mile wide, extending from the 
Schuylkill to the Delaware rivers. Around 
the city of Philadelphia and throughout the 
territory of the county of Philadelphia there 
bad grown up twenty-eight different cor- 
porate bodies. By the act of February 2, 
1854, the city of Philadelphia, whose cor- 
porate name was as above stated, was con- 
solidated with ihe other twenty-eight mu- 
nicipal corporations, comprising the entire 
county of Philadelphia, under the corporate 
name of **The City of Philadelphia." Prior 
to that consolidation Stephen Girard, by his 
will, had created a trust in *'The Mayor, 
Aldermen and Citizens of Philadelphia," 
and subsequent to the consolidation act of 
1854 the heirs of Stephen Girard filed a bill 
in equity to determine the question of 
whether or not *The City of Philadelphia," 
which was the new corporation, had power 
to administer the trust. The Supreme 
Court of the United States, Mr. Justice Grier 
delivering the opinion, held that the trust 
was still in existence, and that **The City of 
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Philadelphia*' had power to administer the 
trust. The decision was put on the grounds: 

First. By the terms of the Consolidation 
Act it was provided that all estates and he- 
quests held in trust by the old city of Phila- 
delphia and each of the townships and bor- 
oughs consolidated were vested in **The 
City of Philadelphia," **upon and for the 
uses, trusts, limitations, charities and con- 
ditions as the same were then held by the 
said corporations respectively.'* 

And secondly. It was expressly ruled in 
the second paragraph of the reasons for the 
decisions as given by Justice Grier, and as 
found on page 16, that, **B. By the sup- 
plement to the act incorporating the city 
(commonly called the Consolidation Act.) 
The identity of the corporation is not destroyed; 
nor can the change in its name, the enlarge- 
ment of its area, or increase in the number 
of its incorporators affect its title to prop- 
erty held at the time of such change." 

In the opinion of Justice Grier it is said, 
**It is not insisted that the mere change or 
abbreviation of the name has destroyed the 
identity of the corporation. The bill even 
admits that a small addition to its territory 
and jurisdiction might not have that effect, 
but that the annexation of twenty-nine bor- 
oughs and townships has smothc^red it to 
death or rendered it utterly incapable of ad- 
ministering trusts and charities committed 
to it when its boundaries were Vine and 
South streets and the two rivers. There is 
nothing to be found in the letter or spirit of 
this act which shows any intention in the 
legislature to destroy the original corpora- 
tion, either by changing its name, enlarging 
its territory or increasing the number of its 
corporators. To the contrary, *all its 
powers, nghts, privileges and immunities, 
etc., are continued in full vigor and 
eflfect.' " 

By the act of 1893, P. L. 835, the act in- 
volved here for construction, it is provided 
that upon the consolidation of **The Bor- 
ough of Washington" with the borough of 
West Washington, as well as by the recent 
consolidation of **The Borough of Washing- 
ton" with the borough of North Washing- 
ton, all the property, rights, franchises and 
privileges then oy law vested in either and 
both of said boroughs should be transferred 



to and vest in the borough formed by such 
consolidation. The **Borough of Washing- 
ton," as it existed under the act of 1810, 
was enlarged by its consolidation with the 
borough of South Washington just as the 
city of Philadelphia, under the corporate 
name of **The Mayor, Aldermen and Citi- 
zens of Philadelphia" was enlarged by its 
consolidation with the other twenty-eight 
municipal corporations within the county of 
Philadelphia. If, as the Supreme Court 
held, the city of Philadelphia und^-r the cor- 
porate name of ''The Mayor, Aldermen and 
Citzens of Philadelphia" did not lose its 
identity by being consolidated with twenty- 
eight other incoporated municipalities, 
under the corporate name of **The City of 
Philadelphia," and, accepting that as an 
authority, it cannot be clai"Qed logically 
that **The Borough of Washington," under 
the corporate name of *'The Burgesses and 
Inhabitants of the Borough of Washington 
in the County of Washington," lost its 
identity by being consolidated with the bor- 
ough of South Washington under the cor- 
porate name of **The Borough of Washing- 
ton." 

There being no dispute, as we have said, 
on the facts of the case at bar, and applying 
to it the logic and principle applied and laid 
down by the highest court of the nation in 
Girard v. Philadelphia, supra, it follows 
that *The Borough of Washington," hav- 
ing been incorporated in 1810, as between 
the borough of Washington and the borough 
of West Washington as involved in this 
suggestion of the relator, as under the pro- 
visions of the fifth section of the act of 1893, 
is the first incorporated borough and there- 
fore the chief burgess of 'The Borough of 
Washington" since, as before December 2, 
1907, is the chief burgess of ''The Borough 
of Washington." 

And now, January 15, 1908, this case 
came on to be heard on the pleadings in the 
case and argument of counsel, whereupon, 
upon due consideration, the general demur- 
rer filed is sustained and the writ of quo 
warranto prayed for by the relator, J. R. 
Wright, is refused at the costs of the rela- 
tor. 

For relator, A, S. Sprowls. 

For respondent, Irwin , Wiley & Morgan, 

(From Harry Russell Myers, Esq., Washington, Pa.] 
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(Common Pleas. Washington County.) 



McNARY V. SOUTH WEST PEN- 
SYLVANIA PIPE LINE. 

Motion to lift non-suit — Negligence — Trespass. 

A brought suit against B for tresspass alleging neg- 
ligence in maintaining a pipe line across bis lot. 
On the trial A failed to prove that there was any 
break in defendant company's line or that the 
oil which percolated into well of plaintiff came 
from the line nor were there such facts proven 
in the case, on the part of the plaintiff, in the 
absence of direct testimony on the point, that 
would lead the mind of the jury to an irresisti- 
ble inference that the oil on plaintiff's property 
came from the defendant's line. Non-suit 
granted. 

No. 43 November Terra, 1905. Motion 
to lift compulsory non-suit. 

Opinion by Taylor, J. Filed January 
20, 1908. 

The plaintiff's statement in this case 
declares on an action of trespass based upon 
the alleged negligence of the said defendant 
company in that, **The defendant company 
was engaged in the transportation of oil by 
pipe line operated through the borough of 
Houston, Washington county, Pennsylvania, 
and near a lot owned by the plaintiff, upon 
which is erected a dwelling where plaintiff 
resides. 

**That within some two months last past, 
the plaintiff had occasion to sink a water well 
upon his premises in order to procure a 
supply of water for domestic purposes. 

*'That it is the duty of the defendant 
company so to maintain and operate its pipe 
line near plaintiff's property as to avoid 
leakage or seepage therefrom and to prevent 
the oil accasioned by any leak in the said 
pipe line from percolating through the 
surrounding soil so as to render the water 
flowing therefrom free from impregnation. 

**But notwithstanding its duty in this 
behalf, the said defendant for two months 
last past has negligently, wrongfully und 
continuously permitted its pipe line near 
plaintiff's property, in the borough of Hous- 
ton, in the county aforesaid, to be out of 
repair and leak in such manner and to an 
extent that the oil therefrom has leaked and 
continued to leak from the pipe line into 



the surrounding soil and percolate through 
the same, impregnating the water flowing 
through plaintiff's property and into his 
well sunk thereon, so that the water from 
said well has been rendered foul and unfit 
for use, and the whole strata of earth to a 
great depth on plaintiff's lot has been so 
saturated with the leakage and seepage from 
said pipe line that another well cannot be 
sunk thereon with the hope of obtaining 
pure water, whereby plaintiff has been in- 
jured and his property depreciated in value 
and he has suffered damage to the amount 
of $1,000, to recover which sum he brings 
suit." 

The above are the material averments of 
the plaintiff's statement to be considered in 
disponing of this motion to take off non-suit, 
and the evidence introduced by the plaintiff 
on the trial of the case. 

By this statement there is a direct charge 
of negligence by the plaintiff against the 
defendant, and the cause of such negligence 
and the damages alleged to have followed 
therefrom specifically set out in the plaintiff's 
statement. It is too well settled for the cita- 
tion of authorities that where a party brings 
a suit against another, charging negligence 
in the conduct of his business, before he can 
recover he must show that the defendant has 
failed to perform some legal duty that he 
owed to the plaintiff. There is no doubt 
but that the plaintiff would have a right of 
action against the defendant company if he 
proves in his case in chief what he avers in 
his statement, and the authorities cited by 
the counsel for plaintiff in his brief of same 
to lift this non-suit contain a reference to 
some cases on this point. But there must 
be some evidence in the plaintiff's case to 
show that there has been a failure on the 
part of the defendant, where he avers it, that 
the act complained of was negligently done. 

At the trial of this case the plaintiff simply 
proved that there was a pipe line laid for 
the purpose of transporting oil through it in 
the vicinity of plaintiff's lot. There was not 
a syllable of evidence in the case that there 
was any break in the defendant company's 
line, or that the oil, which percolated into 
the well of the plaintiff, came from the line, 
or that there were such facts proven in the 
case on the part of the plaintiff, in the 
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absence of direct testimony on the point, 
that would lead the mind of the jui y to an 
irresistible inference that the oil on plaintiff's 
property came from the defendant's line. 

It was shown by the plaintiff that the 
stratum out of which this oil seeped into the 
plaintiff's well, during the digging of it, and 
other water wells in the immediate vicinity, 
was open and porous and channery, and it 
was also shown by the plaintiff that oil and 
gas wells had been drilled in that basin, in 
which gas and oil in not great quantities had 
been discovered and oil and gas wells aban- 
doned. It was also, brought out of plain- 
tiff's witnesses on cross-examination that 
the stratum through which the oil seeped 
into plaintiff's well rendered it possible that 
the oil would come from a greater distance 
than the pipe line, and possibly from some 
of these abandoned oil wells. It was also 
in evidence in the plaintiff's case, by way 
of cross-examination of some of the witnes- 
ses, that a branch of Chartiers creek that 
flowed nearby the plaintiff's property 
brought down from considerable distance at 
times oil on its waters. So that at the con- 
clusion of the plaintiff's evidence when the 
motion for a compulsory non-suit was made 
by the defendant's counsel there was no 
evidence in the case that the defendant 
company's pipe line had broken, that any 
oil escaped therefrom, that it ran into plain- 
tiff's premises, or that there was a breach of 
any legal duty on the part of the defendant, 
and there were no such facts and circum- 
stances in the plaintiff's evidence upon 
which the jury could base a verdict in his 
behalf except upon a mere guess. The 
plaintiff did not even introduce any evidence 
to show that the defendant's pipe line was 
in use or that any oil had at any time 
l)a68fd through it. The lot owned by the 
plaintiff, and which he alleges was damaged 
by the negligence of the defendant, was pur- 
chased by him on July 16, 1901, many 
years after the laying of the pipe line under 
a right of way obtained from David C. 
Houston. There was no attempt made to 
show that there were any other pipe lines 
in this vicinity from which oil might have 
escaped. 

The action being based upon a charge of 
n^ligence and there being no contract rela- 



tion between the parties the burden of proof 
is upon the plaintiff to establish that negli- 
gence. 

'^Except whera contractual relations exist 
between the parties, as in the case of car- 
riers of passengers and some others, negli- 
gence will not be presumed from the hap- 
pening of the accident and a consequent 
injury, but the plaintiff must show either 
actual negligence or conditions which are so 
obviously dangerous as to admit of no infer- 
ence other than that of negligence. The 
burden thus 'thrown upon the defendant is 
not that of satisfactorily accounting for the 
accident but merely that of shov/ing that he 
used due care." Stearns v. Spinning Com- 
pany, 184 Pa. 619; Oil Co, v. Torpedo Co., 
190 Pa. 360; Carson v. Bromley, 184 Pa. 
649; Starr v. Traction Co., 193 Pa. 636; 
Dalton V. Borough, 216 Pa. 402; Hall v. 
Simpson, 203 Pa. 146. 

The jury would not, in this CAse, have 
been justified in inferring that the injury 
resulted from the proximity of this pipe line 
and the leakage of oil therefrom. If the 
case had been submitted to the jury on the 
testimony of the plaintiff they may have 
presumed that the oil found percolating 
through the plaintiff's soil came from the 
defendant's pipe line and they might there- 
fore have presumed that the defendant was 
negligent in permitting it so to escape, but 
this would be asking the jury to infer one 
fact from an inference of another fact based 
upon an admitted or established fact, and 
this cannot be permitted. A presumption 
must be based on a fact or facts and not on 
a presumption. Thus, as stated by Justice 
Paxson, in Railroad v. Hernice, 9ii Pa. 431: 

* Where a fact is established in a cause 
by evidence the jury may properly be al- 
lowed to draw therefrom such inferences as 
ar© logically deducible from it. Thus if it 
be shown that the driver was asleep or in- 
toxicated at the time of the accident, the 
presumption of negligence would properly 
arise, but the fact from which such infer- 
ference is to be drawn must first be estab- 
lished. It will not do to presume that he 
was in the condition referred to from some 
rumored fact in no way connected with the 
case and upon this presumption base the 
additional presumption of his negligence. 
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That it would be found a presumption upon 
a presumption, which is never allowed. A 
presumption should always be based upon 
a fact and should be a reasonable and 
natural deduction from such fact." Welsh 
V. Railroad, 181 Pa. 461 ; Douglass v. Mitch- 
ell, 35 Pa. 443; Waters v. WolJ\ 2 Supr. Ci. 
206; Hershingei' v. Pennsylvania Raibvad, 
25 Supr. Ct. 155. 

When the motion made was for a com- 
pulsory non-suit the countiel for plaintiff 
endeavored to get away from the charge of 
negligence, embodied in his statement of 
claim, and to make the case stand as one of 
nuisance instead of negligence, under the 
authority of a number of cases reported in 
our state. This he cannot do for several 
reasons; in the first place, the statement 
shows that it is based upon an allegation of 
negligence; and second, this case is clearly 
distinguishable on facts and principle from 
the cases relied upon by the plaintiff. The 
nuisance cases are always those in which 
the nature of the business carried on is such 
that the unad voidable consequence, or J»t 
least the consequence naturally to be an- 
ticipated, is an injury to adjoining proper- 
ties or their occlipants, etc. Therefore, the 
question of negligence does not necessarily 
arise and recovery for the injury done can 
be had no matter what care may have been 
exercised by the defendant. Pottstown Gas 
Co. V. Murphy, 39 Pa. 263; Robb v. Car- 
negie, 145 Pa. 324. 

It was not shown in this case that leak- 
age or seepage from an oil well is either a 
necessary or usual incident of its operation. 
The defendant company is a company, not 
carrying on a business upon its own land, 
but IS a company having the right of emi- 
nent domain, and is operated under an ease- 
ment obtained from David C. Houston, the 
former owner of the land and through whom 
the plaintiff claims title to his lot. Counsel 
for defendant in his brief makes a point 
that also would have its bearing in this case, 
when it was attempted to be argued on the 
trial that the case is one of nuisance; that is 
that this leakage and seepage is an ordinary 
accompaniment of the operation of a pipe 
line, then upon the authority of Denniston v. 
Philadelphia Co., 101 Pa. 41, the probable in- 
jury resulting to this land by the mainten- 



ance and operation of the pipe line has all 
been settled upon obtaining an easement or 
right of way, and plaintiff, claiming title 
under David C. Houston, can not recover 
damages for these consequential injuries. 
Tlie same cases which establish a doctrine 
that an action for nuisance may be main- 
tained also clearly recognize the distinction 
for which defendant contends. Thug, in 
Hock V. Pipe Line Co., 153 Pa. 366, cited by 
the plaintiff in his brief, it is ruled: 

* 'Where a corporation is clothed with the 
right of eminent domain and is expressly 
authorized by law to construct its works 
and operate them, any injury resulting from 
such operation, without negligence and 
without malice, is damnum absque injuria, 
where a corporation has no right of eminent 
domain, the operation of its works, causing 
consequential injuries to another, is a nuis- 
ance.'' Rogers v. Philadelphia Traction Co., 
182 Pa. 473; Garigan v. Refining Co., 186 
Pa. 604; Pennsylvania R. R. Co. v. Lippin- 
eott, 116 Pa. 472; -Pennsylvania R. R. Co. v. 
Marchant, 119 Pa. 541. 

And now, January 20, 1908, this ckse 
came on to be heard on motion to lift com- 
pulsory nonsuit, moved for by the defend- 
ant at the conclusion of plaintiff's evidence, 
and was argued by counsel, whereupon, 
upon due consideration of the oral argu- 
ments and the respective briefs filed, the 
motion to lift compulsory non-suit is re- 
fused and judgment of compulsory non- 
suit ordered to be entered. 

For plaintiff, T. F. Birch. 

For defendant, John H. Murdoch & Son. 

[From Harry Russell Myers, Esq., Washington^ Pa.] 



Whether the testimony of a bankrupt, up- 
on the hearing of an application by the 
trustee to compd him to turn over certain 
property, shall be heard orally, taken in 
long hand or by a stenographer is within tlie 
discretion of the referee, according to the 
holding in Matter of Goldstein, 19 Am. B. 
R. 96, which also holds that where, in such 
case, the trustee has no funds, and the bank- 
rupt claims to be absolutely without means, 
his motion that the trustee be directed to 
pay for the stenographer^? minutes of the 
bankrupt's testimony and the referee's fees 
and disbursements will be denied. 
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Mechanics^ liens — Notice oj filing — Form — Act 
of June ^, 1901. 

The provisions of the mechanics' lien law requir- 
ing notice of filing a lien do not require the same 
precision as those relating to the lien itself. 

The absence of the number and date of filing in 
such will not invalidate the lien, provided the 
notice is sufficiently definite to answer the sub- 
stantial requirements. 

M. L. 28 January Term, 1908. Sur rule 
to strike oflf lien. 

Opinion by Frazer, P. J. Filed January 
28, 1908. 

Defendant's contention is that this claim 
should be stricken ofif because the notice of 
filing does not in all respects comply with 
the requirements of the 21st section of the 
Mechanics* Lien Act of 1901. That section 
provides as follows: 

**\Vithin one month after the filing of 
the claim the claimant shall serve a notice 
upon the owner of the fact of the filing of 
the claim, giving the court term and num- 
ber and the date ol the filing thereof, and 
shall file of record in said proceedings an 
affidavit setting forth the fact and manner 
of such service.*' 

The notice complained of was served on 
defendant within thirty days after filing the 
lien and is as follows: 

**You are hereby notified that a Mechan- 
ics' Lien has been filed against you by W. 
J. Charles and A. L. Emrick, trading as 
Charles & Emrick, for the sum of Eight 
hundred five and 54-100 (805.54) Dollars, 
for the work done and material furnished 
for and upon a certain two story frame 



building, located on lot No. 691 in Beech- 
wood Improvement Company's Plan No. 2, 
West Liberty Borough, and that the same 
appears of record at No. — January Term, 
1908, Mechanics Lien Docket." 

Defendant's contention is that the notice 
is insufficient because it does not set forth 
the number of the term at which the lien 
is filed and also fails to state the day upon 
which it was filed; in all other respects the 
notice meets the requirements of the act. 

If these omissions were matters required 
to be set forth in the claim itself, we should 
feel obliged to make the rule absolute, be- 
cause in such cases substantial conformity 
with the act will not answer: B, & L, Asm, 
V. Connor^ 216 Pa. 544. In the case of 
notice required by the act the same pre- 
cision, however, is not required as in the 
lien. This motion, it seems to us, is ruled 
by Este v. R. RrCo., 27 Superior Court 526. 
In that case as in this the question involved 
was the sufficiency of the notice given by 
the contractor to the owner, and the court 
soid: 

**The object of the notice is to protect the 
owner from making payments to the con- 
tractor when his property is liable to be 
subjected to a lien. It should be sufficiently 
definite to enable the owner to ascertain the 
amount of the lien claimed, its date and the 
nature and amount of the labor and material 
out of which it arises. These requirements 
are met in this case. The notice gives the 
facts necessary to enable the owner and the 
contractors to identify the claim in all its 
particulars, and to discover that it is based 
upon orders of the plaintifif out of which a 
liability by contract arises against the con- 
tractors. It was apparently not the legisla- 
tive purpose to require the same exactness 
of form in the notice that is required in the 
iien, and the notice in question meets all 
the substantial requirements of the statute." 

The notice in this case, we think, meets 
all the subatantial requirements of the act 
and is therefore sufficient, at least to pre- 
vent this rule from being made absolute. 

And now, January 28, 1908, rule dis- 
charged. 

For plaintiff, J. Warren Hunter, 

For defendant, W. E. WcJsh. 
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(Common Pleas No. 2, AlleRheny Co.) 



W. E. ALBERTS CO. v. OPPERMAN 

Mechanics* liens — Payment to sub-contractors — 
Striking off lien. 

On a motion to strike off a mechanics' lien it was 
shown that the claim bad been paid by payments 
to sub-contractors after notice that they intended 
to file a lien. Held, that these payments were 
equivalent to payments to the cpntractor and the 
lien should be stricken off. 

The fact that on paying off sub-contractors the 
owner received certain stock held by them as 
collateral did not affect the question of lien. 
The title to the stock must be determined in 
another proceeding. 

M. L. No. 50 July Term, 1907. Sur rule 
to show cause why mechanics' lien ebonld 
not be stricken off. 

Opinion by Shafeb, J. Filed January 
23, 1908. 

The ground alleged for striking off the 
lien is that the claim for which it is filed 
has been fully paid by the defendant to the 
plaintiff, and upon this question testimony 
was taken and the matter submitted. There 
is no substantial dispute between the parties 
as to the facts. Moneys paid by the de- 
fendant to sub-contractors after receiving 
notice that they intended to file a lien, and 
after notice given by him to the receiver, 
constitute a part of the payments upon 
which defendant relies to show payment of 
the lien. It is argued by the plaintiff's 
counsel that the receiver was not bound 
upon receiving notice from the defendant of 
these claims, to either pay them or show 
cause why they should not be paid as pro- 
vided by the act; this because the receiver 
is claimed by the plaintiff to be in a differ- 
ent position than other claimants. We can 
not agree to this proposition, but are of the 
opinion that the payments so made are good 
payments on the lien. Besides, it is not 
claimed or suggested that they were not 
properly paid nor that the claimants to 
whom they were paid did not in fact have a 
lien. 

The principal matter upon which the 
plaintiff relies is the allegation in its answer 
to the rule that one, W. E. Alberts, was the 
owner of certain shares of coal stocks which 



he pledged to a sub-contractor on the build- 
ing as security for its bill, and that upon 
the payment of that bill by the defendant 
these shares were turned over to the defend- 
ant who still has possession of the same, 
and that they are worth $4,000 and ought 
to be turned over to the receiver as part of 
the assets of the plaintiff company, and it 
is claimed by the plaintiff that it has a right 
to set off this $4,000 of stock against the 
payments made by Opperman on the lien. 
We do not see how this can be done, for 
two reasons, first, because it does not appear 
that the plaintiff company has any interest 
in the shares; and, second, because if it did 
so appear, such a claim could not be set off 
against payments made upon the lien, or be 
litigated in this matter. Defendant's coun- 
sel frankly admits that if these matters are 
determined against it the lien ought to be 
considered paid, and therefore stricken off 
as paid. 

The rule is therefore made absolute. 

For plaintiff, W. T. Treadway. 

For defendant, Ivory ^ Kiskaddon & Moore. 



(Common Pleas No. 2, Allegheny Co.) 



KENYON V. DAVIS. 

Equity — Execution — Equity rules — Rule 88. 

Rule 88 of the Equity Rules providing that execu- 
tion may issue in the usual form to execute a 
decree for the payment of money does not apply 
to a case where the defendant is required to give 
a purchase money mortgage and also pay taxes. 

No. 201 January Term, 1907. Sur peti- 
tion to stay execution. 

Opinion by Shafer, J. Filed February 
7, 1908. 

The bill is for specific performance of a 
contract to conyey land, and a final decree 
was entered on June 22, 1907, which was 
affirmed upon appeal to the Supreme Court, 
which directs the defendant to make specific 
performance of his contract upon tender of a 
deed to him by paying the plaintiff ft86,000 
in cash and certain interest and any taxes 
paid by the plaintiff on the land for 1906 or 
thereafter, and that he execute to the plain- 
tiff his mortgage for $100,000. It appears 
from the petition and answer that while the 
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cause was pending in this court, the build- 
ings on the land in question were burned; 
that the insurance on them amounted to 
♦86,000 upon policies some of which were 
held by the plaintiff and some by the de- 
fendant; that the parties had agreed before 
the fire that in case of fire all the moneys 
received by either j)arty from fire insurance 
should be credited to the unpaid purchase 
money owing by the defendant, whether 
due or not, until the purchase money should 
be paid in full, and that after the fire it was 
agreed between them that all the insurance 
money should be paid by the insurance 
companies to the plaintiflF without prejudice 
to their respective claims as to the applica- 
tion of it to the purchase money. After 
the decree above recited had been made 
nisi, the defendant presented his petition to 
this court asking for a rehearing to enable 
him to put into the case these matters with 
regard to the insurance money, and that the 
findings of fact and conclusions of law filed 
by the court should be withdrawn. This 
petition was refused on the same day that 
the final decree was made. 

The plaintiff has now issued a writ of 
fieri facias on the decree above mentioned 
and also a writ of execution attachment and 
has levied upon property of the defendant. 
The defendant now complains that the exe- 
cution was prematurely issued and that no 
execution should issue without its first 
being determined by the court how the in- 
surance money, which the parties agreed 
should be applied to the purchase money, 
should be applied. 

We are clearly of opinion that the decree 
above recited is not within the provisions of 
Rule 88 of the EJquity Rules, which pro- 
vides that **Final process to execute any 
decree may, if the decree be solely for the 
payment of money, be a writ of execution 
in the form used in the same court in suits 
at common law in actions of assumpsit." 
The decree is not solely for the payment of 
money, but requires the defendant as part 
of the performance of it to make a certain 
mortgage to the plaintiff and to pay to the 
plaintiff whatever he may have paid for 
taxes, the amount of which does not appear 
to have been yet ascertained. The dispute 
between the parties as to the application of 



the insurance money, which is not men- 
tioned in the decree, but which it must be 
admitted must be applied somewhere, ought 
to be determined before any process should 
issue upon the decree. It appearing, there- 
fore, that the writs of fieri facias and execu- 
tion attachment issued upon the plaintiff's 
praecipe herein, were issued without auth- 
ority of law, it is ordered that the same be 
set aside. 

For plaintiff. Matron & McGirr, 

For defendant, Hosack, Knox & HosacL 



BEAVER COUNTY. 



COMMONWEALTH v. GAMBLE. 

Liquor law — Selling without a license — Drug- 
gist — Prescription. 

Where a dniggist sells liquor upon the presentation 
of a prescription of a physician without making 
any inquiry for what purpose the purchaser 
wants the liquor, and without making any in- 
quiry whatever as to what use he intends to 
make of it, the druggist may be convicted of sell- 
ing liquor without a license. 

No. 48 September Term, 1907. Indict- 
ment for selling liquor without a license. 

Opinion by Holt, P. J. Filed October 
21, 1907. 

The defendant, Frank Gamble, stands in- 
dicted on the charge of selling liquor with- 
out a license. Under the the laws of this 
commonwealth it is made a misdemeanor 
for any person without a license to sell any 
spirituous, vinous, malt, or brewed liquors, 
or any admixture thereof. The act assembly 
approved May 13, 1887, is the act which 
regulates the sale of intoxicating liquors in 
Pennsylvania at retail. Section 16 of this 
act reads in part as follows: 

**Section 16. That druggists and apothe- 
caries shall not be required to obtain a license 
under the provisions of this act, but they 
shall not sell intoxicating liquors except up- 
on the written prescription of a regularly 
registered physician.'* 

Gentlemen, the acts of assembly are for 
the courts to interpret; and we say to you 
that the courts of Pennsylvania have never 
interpreted, and we do not think they ever 
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will interpret, this act of assembly to mean 
that a physician may promiscuously issue 
to anybody who simply requests it a pre- 
scription for liquor, and that a druggist may 
fill any number of prescriptions that may be 
issued by physicians. If this were the law, 
gentlemen, then no retail houses would ac- 
tually h% a necessity; all that would be 
necessary under such circumstances would 
be a sufficient number of doctors to write a 
sufficient number of prescriptions, and a 
sufficient number of druggists to fill the pre- 
scriptions. Our understanding of this law, 
gentlemen, is entirely in harmony with the 
views expressed by Judge Mcllvaine in his 
charge to the grand jury in Washington 
county the next year after this act of assem- 
bly was passed. Among other things he 
said this: 

**A physician should only give a prescrip- 
tion as a physician, acting . strictly in the 
line of his profession; and it should be filled 
by che druggist as other prescriptions of phy- 
sicians are filled. The law never intended 
that a prescription should be made the cover 
under which liquor should be sold to be 
used as a beverage.'* 

So, gentlemen, it is where the physician 
is acting strictly in the line of his duty, and 
issues a prescription to a person who has 
made application for it, and when the phy- 
sician ascertains either from objective symp- 
toms or from subjective conditions that he 
may issue a prescription lawfully. That is^ 
the physician should either make an exam- 
ination of the patient, or, if an examination 
of the patient would not disclose any ail- 
ment, it is then the duty of the physician to 
ply the person who makes the application 
with the necessary questions, and thereby 
satisfy himself whether or not the person 
who makes the application is entitled to 
receive the liquor for purposes of treatment. 
In other words, gentlemen, the^ physician is 
not permitted to issue a prescription for 
liquor to be used for any other purpose than 
medicinal purposes. I am speaking now 
of whisky; there is an exception in favor of 
alcohol to be used for mechanical and medici- 
nal purposes. 

Gentlemen, where a physician has properly 
issued a prescription, the druggist who fills 
that prescription is not liable under the act. 



Where the circumstances of a given trans- 
action are such as to convince a druggist that 
the liquor is not intended for medicinal pur- 
poses, but is to be used as a beverage, then, 
gentlemen, the physician's prescripticm does 
not protect the druggist in selling. 

Now, gentlemen, what were the circum- 
stances attending this transaction? You have 
the testimony of C. O. Gallagher, who has 
detailed to you the circumstances under 
which he went to the defendant's place of 
business. He testifies that he asked the 
defendant for whisky, and that the defen- 
dant replied that he could not give it to him 
without a prescription. Now, gentlemen, 
was the fact that Mr. Gallagher asked the 
defendant for liquor without any statement 
as to why — if he did not make any statement 
why he wanted it — was that a circumstance 
that should Lave put the defendant upon 
inquiry? Was the fact that the witness, Ward, 
who appeared before you on the witness 
stand was with Mr. Gallagher a circum- 
stance, taking into consideration the appear- 
ance of Mr. Ward, which might indicate 
that this liquor was intended to be used as 
a beverage, and not to be used for medicinal 
purposes? 

You have the testimony of Mr. Gallagher, 
then, that he went to the physician to get 
the prescription; and you have his state- 
ment as to what he says he made known to 
the physician. He testified that upon his 
request for a prescription the physician 
issued this prescription. The physician, 
gentlemen, has come upon the stand and 
testified that he did issue the prescription; 
that Mr. Gallagher stated to him that he 
was sick and wanted the whisky. 

We say. to you, gentlemen, that it is a 
circumstance for your consideration that the 
physician made no examination of Mr. 
Gallagher, either by ascertaining any symp- 
toms of any ailment, or by plying him with 
the necessary questions as to what his ail- 
ment was. That is a circumstance for your 
consideration in determining whether or not 
this physician issued this prescription law- 
fully. If he issued this prescription un- 
lawfully, and the circumstances detailed by 
Gallagher and Ward as to what took place 
when they went to the defendant's place cf 
business before going to the physician are 
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fiuch as CO indicate to you that the def<;nd- 
ant either knew or should have known from 
the circumstances that this liquor was not 
to be used for medicinal purposes', then, 
gentlemen, we say to you that the transac- 
Uod, if you believe it took place either 
knowingly or recklessly on the part of the 
defendant, would be a violation of law. 

On the other hand, gentlemen^ you have 
the testimony of the defendant. He has 
testified that Gallagher and Ward came to 
his place of business before they went to 
the physician for the prescription, they told 
him they were sick, or words to that effect. 
If you find that they did so state to this 
witness, then you will take that fact into 
consideration as a circumstance in favor of 
the defendant. And you will likewise take 
into consideration the testimony of the de- 
fendant as to what occurred after Gallagher 
and Ward returned with the prescription. 
And you will also take into consideration 
the testimony of the physician, who has 
testified in the case. And you will ascertain 
from all of the evidence on both sides of the 
case whether or not the prescription was a 
cloak to cover up an illegal transaction. If 
you find that it was, and that the defendant 
knew of the fact that it was such a cloak, 
then the defendant would be guilty in man- 
ner and form as he stands indicted. If you 
are not so satisfied, but if you believe the 
prescription was issued by the physician in 
good faith, acting in the line of his duty, 
and that there was nothing in the circum- 
stances to put the defendant upon inquiry 
as to whether or not the prescription was 
issued and obtained in good faith, that 
would be an end of the case in favor of the 
defendant. On the other hand, if the 
physician did issue the prescription unlaw- 
fully, not in the line of his duty or business 
as a physician, and the circumsUinces were 
not such as to indicate to the defendant that 
the prescription had not been issued in good 
faith, then, gentlemen, he would not be 
guilty in that view of the case. 

You will take into consideration all oF the 
evidence on both sides of this case. We 
have not undertaken to mention ail of the 
evidence, but you will take it all into con- 
sideration; and if we misstated any of the 
evidence, or any part of it, you will correct 



us; for you are not bound by any statement 
of the court in relation to the evidence, un- 
less it is a, correct statement. 

When one is brought into a criminal 
court charged with an offense, the presump- 
tion of law is that he is innocent; and the 
jury must be convinced beyond a reasonable 
doubt of his guilt before he can be convicted. 
And a reasonable doubt is not an imaginary 
or a fanciful doubt, it is not something con- 
jured up to enable the jury to escape the 
consequences of an unpleasant verdict, but 
it must be a reasonable doubt, arising out 
of all the evidence in the case after a careful 
consideration of it, and such as causes your 
minds to hesitate before reaching a conclu- 
sion. 

Some comment has been made upon the 
circumstances under which this information 
was obtained. We say to you that some- 
times it is ' difficult, if not impossible to 
obtain evidence of violation of the law, ex- 
cept through detectives who will set to work 
to obtain the evidence. The fact that the 
evidence waa obtained in the manner tes- 
tified to by the witnesses does not make 
such evidence unlawful; but the circum- 
stances under which the evidence was ob- 
tained is simply a matter which goes to the 
credibility of the witnesses when you come 
to a consideration of any disputed question 
of fact. 

You will decide every disputed question 
of fact, gentlemen, from the evidence; and 
you will reconcile conflicting statements, if 
any, if you are able to do so. If you are 
not able to do so you will then determine 
whom you will believe; and in doing that 
you will take into consideration the credi- 
bility of the witnesses; and as to their 
credibility you will consider their manner 
and appearance on the witness stand, their 
means of knowing the matters to which they 
testified and their interest, if any, in the 
result of your verdict. 

Formerly, in this commonwealth, a de- 
fendant in a criminal case was not permit- 
ted to be a witness in his own behalf, be- 
cause of the inclination to testify to that 
which was not correct; but the law has now 
removed that disqualification, and has made 
every person charged in a criminal court a 
competent witness to testify in his own be- 
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half; but the jury may take into consider- 
ation in weighing Ijis testimony his interest 
as the defendanf. 

If you are satisfied, gentlemen, beyond 
reasonable doubt, under all the evidence, 
that the defendant is guilty, you will render 
a verdict of guilty in manner and form as he 
stands indicted; if you are not satisfied be- 
yond a reasonable doubt of his guilt, it is 
your duty to acquit him. You will take 
the case, gentlemen. 

For commonwealth, J. B, McClure, 

For defendant, J. F. Reed, 

[Prom J. B. Mc'Jlare, Esq., Beaver, Pa.] 



HARRISBURG. 
POOR FOOD PENALTIES. 



Criminal law — Pure food ad of 1907 — 7m- 
pridonment fov non-payment of penalty, 

A defendant against whom judgment has been 
rendered in proceedings instituted under section 
9 of the pure food act of June 1, 1907, P. L. 386, 
may, in default of payment of the penalty and 
costs, and for want of sufficient distress, be im- 
prisoned under an appropriate writ issued by 
process of law. 

Request of Dairy and Food Commissioner 
Foust for opinion. 

Opinion by Cunningham, Assistant Deputy 
Attorney -General. Filed December 20, 1907. 

I have your letter of November 30, 1907, 
asking to be advised by this department 
whether, under the terms of section 9 of the 
pure food act of June 1, 1907, P. L. 386, a 
defendant against whom judgment has been 
rendered for the penalty therein provided 
and costs, who has not appealed therefrom, 
and who is not possessed of property out of 
which the amount of said judgment can be 
collected, may be imprisoned in default of 
payment of said judgment and costs. 

The reply to your inquiry depends upon 
whether an action brought under said sec- 
tion 9 of said act of 1907 is within the pur- 
view of the act of July 12, 1842, P. L. 339, 
entitled, **An act to abolish imprisonment 
for debt, and to punish fraudulent debtors." 
Section 9 of said act of 1907 reads as fol- 
lows: 



*'Any person who shall violate any of the 
foregoing provisions of this act shall, for 
each offense, forfeit and pay the sum of 
sixty dollars, together with the costs of suit, 
to be recovered afl debts are by law recov- 
ered, in an action to be instituted, in the 
name of the commonwealth, before any 
alderman, magistrate, or justice of the 
peace, in the county wherein the offense 
shall have been committed; and no appeal 
shall be allowed from any judgment ren- 
dered in such case, except upon special 
allowance of the court of common pleas, 
subject to all the rules and regulations ap- 
plicable to appeals from actions in sutnnjary 
convictions." 

Notwithstanding the peculiar phraseology 
in the last clause of the above quoted sec- 
tion, to the effect that appeals shall be sub- 
ject to all the rules and regulations applica- 
ble to appeals from actions in summary 
convictions, the said section seems to pro- 
vide substantially for a suit for a penalty 
before an alderman, magistrate, or justice of 
the peace in the county wherein the offense 
is committed. 

You now ask to be advised whether a 
defendant against whom judgment has been 
rendered by a magistrate, and from whom 
the amount of the penalty and costs cannot 
be collected by execution, can be imprisoned 
in default of payment of the penalty and 
costs, provided, of course, no appeal has 
been taken by the defendant from the judg- 
ment so rendered. 

Section 1 of said act of 1842, abolishing 
imprisonment for debt, provides as follows: 

**That from and after the passage of this 
act no person shall be arrested or impris- 
oned on any civil process issuing out of any 
court of this commonwealth, in any suit or 
proceeding instituted for the recovery of any 
money due upon any judgment or decree 
founded upon contract, or due upon any 
contract, express or implied, of for the 
recovery of any damages for the non-per- 
formance of any contract, excepting in 
proceeding as for contempt, to enforce civil 
remedies, action for fines or penalties, or on 
promises to marry, on moneys collected by 
any public officer, or for any misconduct or 
neglect in office, or in any professional em- 
ployment, in which cases the remedies shaU 



Digitized by 



Google 



Fdmumj 19^ ^08 



PITTSBURGH LEGAL JOURNAL. 



241 



remain as heretofore; Provided, that this 
section shall not extend to any person who 
shall not have resided in this state for 
twenty days previous to the commencement 
of a suit against him.'' 

It is further provided in section 23 of said 
act as follows: 

**No execution issued on any judgment 
rendered by any alderman or justice of the 
peace, upon any demand arising upon con- 
tract, express or implied, shall contain a 
clause authorizing an arrest or imprisonment 
of the person against whom the same shall 
issue, unless it shall be proved by the aflBda- 
vit of the person in whose favor such execu- 
tion shall issue, or that of some other 
person, to the satisfaction of the alderman 
or justice of the peace, either that such 
judgment was for the recovery of money 
cullected by any public officer, or for official 
misconduct" 

Whether a defendant in the situation 
above described can be imprisoned in default 
of payment of the penalty and costs depends, 
therefore, upon whether or not such defend- 
ant is within the protection of the said act 
of 1842. 

This question has been passed upon by 
our Supreme Court in the case of Com, ex 
rd. Colbert v. Kerr, 25 Pitts. L. J. 367. 
That case arose under the old olemargarine 
act of May 21, 1885, P. L. 22. Section 3 of 
said act of 1885 provides as follows: 

**Every person, company, firm or corpor- 
ate body who shall manufacture, sell or oflfer 
or expose for sale, or have in his, her or 
their possession with intent to seU, any 
substance, the manufacture and sale of 
which is prohibited by the first section of 
this act, shall, for every such offense, forfeit 
and pay the sum of one hundred dollars, 
which shall be recoverable with costs by 
any person suing in the name of the com- 
monwealth as debts of like amount are by 
law recoverable; one half of which sum, 
when so recovered, shall be paid to the pro- 
per county treasurer for the use of the 
county in which suit is brought, and the 
other half to the person or persons at whose 
instance such a suit shall or may be com- 
menced and prosecuted to recovery.'* 

Section 3 of the act of 1885 and section 9 
of the act of 1907 provide for practically 



the same method of inflicting and collecting 
the respective penalties specified in said acte. 
Under the act of 1885 every person violating 
the provisions thereof **8hall, for every such 
offense, forfeit and pay the sum of one 
hundred dollars, which shall be recoverable 
with costs by any person suing in the name 
of the commonwealth as debts of like 
amount are bylaw recoverable;" and under 
the act of 1907 every person violating the 
provisions thereof * •shall, for each offense, 
forfeit and pay Ihe sum of sixty dollars, 
together with the costs of suit, to be recov- 
ered as debts are by law recovered in an 
action to be instituted in the name of the 
commonwealth before any alderman," etc. 

The case of Com. ex rel. Colbert v. Kerr, 
supra, arose under said act of May 21, 1885. 
Said Colbert, the relator in said proceedings, 
was so proceeded against before J. M. 
Courtney, one of the justices of the peace of 
the county of Allegheny, for a violation of 
the act of 1885, that a judgment was ren- 
dered against him for the penalty of $100 
therein provided for and costs, and, in de- 
fault of payment of said penalt}' and costs, 
a writ seems to have been issued by the said 
magistrate, directed to John L. Kerr, one of 
the constables of the county of Allegheny, 
directing him to take the said Colbert into 
custody and commit him to prison. The 
said George F, Colbert, defendant in the 
proceedings before the magistrate and relator 
in the subsequent proceedings, thereupon 
presented a petition to the court of common 
pleas of Allegheny county for a writ of 
habeas corpus, which writ was awarded as 
prayed for, returnable forthwith, with notice 
to the said constable. After hearing the 
said court made the following order: 

"Now, March 26, 1895, after hearing on 
petition, return and record, the prisoner, 
defendant, is remanded to the custody of 
the officer on the writ on which he was 
arrested.** 

The said George F. Colbert thereupon 
presented a petition to the Supreme Court 
of Pennsylvania, setting forth, inter alia, 
that he was unjustly held and detained in 
custody by the said constable on an execu- 
tion for $100 in favor of the commonwealth; 
that the judgment upon which execution 
issued was founded on a suit brought under 
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said act of May 21, 1885; and praying for a 
writ of habeas corpus. On April 8, 1895 
[25 Pitts. L. J. 36], the Supreme Court 
handed down a per curiam decision, the 
material portion of which is as follows: 

**But we have examined his petition, and 
are satisfied that he is not entitled to a writ 
of habeas corpus. A judgment recovered 
for a penalty prescribed by law as the pun- 
ishment for the commission of an act for- 
bidden by a clear statutory provision is not 
within the purview of the act to abolish 
imprisonment for debt. It is not a judgment 
founded on a contract, but a penal infliction 
intended to discourage the violations of the 
law as truly as a fine imposed upon an 
offender after conviction in the quarter ses- 
sions." 

This decision of the Supreme Court rules 
the question submitted by you to this de- 
partment, and you are therefore advised 
that a defendant against whom judgment 
has been rendered in proceedings instituted 
under section 9 of the said act of 1907, may, 
in default of payment of the penalty ond 
costs, and for want of sufficient distress, be 
imprisoned under an appropriate writ issued 
by the magistrate before whom the case was 
tried, until discharged by due process of 
law. 

Note. — As to appeals from summary con- 
victions, see Com. v. McCann, 174 Pa. 19; 
Com. V. Courtney, 174 Pa. 23; Com. v. 
Menjou, 174 Pa. 25; Com. v. Yocum, 29 
Sup. Ct. 428; Com. v. Luckey, 31 Sup. Ct. 
441. 

[From Paul A.. Kunkle, Esq., Harrlsburg, Pa.] 



^Recent Bankruptcy Decisions. 

It has been held. In re Banner, 18 Am. 
B. R. 61, that an agreement that $5,000 de- 
posited with the landlord by a tenant of 
mortgaged premises shall be security for his 
full performance of the covenants of the 
lease, and to be applied upon the last six 
months' rent and upon which the landlord 
agreed to pay interest, creates nothing more 
than the relation of debtor and creditor be- 
tween the parties, as to the deposit, and the 
ienant, while he continues in the possession 
of the premises, must pay the jrent notwith- 
standing the landlord has been adjudicated 



a bankrupt and an action commenced to 
foreclose the mortgage, and is only entitled 
to prove his claim for the $5,000 as a general 
creditor. 



In Matter of Reinboth, 19 Am. B. R. 15, 
it has been held that a trustee in bankruptcy 
is bound to use due diligence to get in the 
assets of the estate and may be charged with 
the value of assets lost by failure to discharge 
such duty. 

In the case of Leon Wechsler v. United 
States, 19 Am. B. R. 1, it was held that the 
immunity provision of section 7(9) of the 
bankruptcy Act, that no testimony given by 
a bankrupt upon his examination thereunder 
* 'shall be offered in evidence against him in 
any criminal proceeding,*' does not exempt 
him from criminal prosecution for giving 
false testimony upon such examination. 



Where a customer of a firm of stock 
brokers, upon opening an account, or in the 
course of dealings, for speculative purposes, 
deposits securities under an agreement that 
they shall not be sold, except to meet mar- 
ginal requipements on account of loeses, the 
U. S. Circuit Court of Appeals, Second Cir- 
cuit, has held, In re Jacob Berry & Co., 17 
Am. B. R. 467, that the transaction consti- 
tutes merely a pledge of the securities, and 
where the brokers hypothecate them to 
obtain a loan to themselves, the customer is 
entitled to recover their proceeds from the 
trustee in bankruptcy from the brokers. 



In the case of Vehon v. Ullman, 17 Am. 
B. R. 435, the president of a corporation 
doing a mail order business made a list of 
the names and addresses of. persons to whom 
the corporation could present its business, 
and kept copies of said list at his house as a 
protection in case of loss by fire. Upon the 
adjudication of the president and the cor- 
poration the original list only was scheduled 
and sold as a corporation asset. It was held 
that both the original ist and the copies 
thereof were the property of the corporation 
and the president could not be denied his 
discharge for failure to include the copies of 
the schedule of his personal assets. 
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ALLEGHENY COUNTY, 

COMMONWEALTH ex rel. STEW- 
ART V. ALLEGHENY COUNTY. 

GommtUation of sentence — Act of May lly 1901, 
ConstittUional law — Powers of governor. 

The act of May 11, 1901, directs that on a report 
from the warden of a prison showing good con- 
duct on the part of a prisoner and a recommen- 
dation from the board of pardons the governor 
shall commute a certain part of the sentence an- 
nexing a condition thereto that if the prisoner is 
again convicted before expiration of original 
sentence he shall be required to serve the re- 
mainder of the term in the prison in which con- 
fined on second conviction. Held, that the Con- 
stitution having placed the subject of pardons, 
reprieves, etc., in the hands of the governor the 
act in question does not affect the governor's 
powers. 

The governor may annex a condition to a pardon 
or commutation and having annexed the con- 
dition named it is vaHd as an act of the pardon- 
ing power. 

A prisoner whose sentence has been commuted 
with condition as above named may on second 
conviction be held in the prison to which he is 
sent to serve out the original term. 

No. 35 January Term, 1908. Habeas 
corpus. 

Opinion by Shaper, J. Filed November 
2?, 1907. 

The relator is held as a prisoner in the 
Allegheny County Workhouse, and the re- 
turn to the writ and the accompanying 
answer of the defendant, who is the keeper 
of the workhouse, show that the relator was, 
on December 22, 1904, sentenced to impris- 
onment in the Allegheny County Work- 
house for a term of eighteen months, upon 
a conviction in Allegheny county of enter- 
ing a building with intent to commit a 



felony, the crime having been committed 
after January 19th of that year. It appears 
from the answer and evidence, and is not 
denied, that on August 16, 1897, the relator 
was sentenced by the court of oyer and 
terminer of Washington county to serve a 
term of ten years in the Western Peniten- 
tiary, upon a conviction of a felony, and 
that he was released from the penitentiary 
on January 19, 1904, being three years and 
seven months before the expiration of his 
sentence of ten years. He was so released 
upon an order of the governor under the 
seal of the commonwealth, delivered to the 
wardens of the Western Penitentiary, and 
now produced in court by him, which order 
recites a report of the warden made to the 
governor in pursuance of tha act of May 11, 
1901, P. L. 166, in relation to commutation 
of sentences and the recommendation of the 
pardon board, and directs that, in consid- 
eration of the premises, the prisoner above 
named should have the benefit of the pro- 
visions of that act of assembly to the extent 
of taking three years and seven months from 
his sentence, subject to the provision that 
if during the period between the date of his 
discharge and the date of the expiration of 
the full term for which he was sentenced, 
he be convicted of any felony, he shall, in 
addition to the penalty which may be im- 
posed for such felony, be compelled to serve 
in the prison, penitentiary or workhouse in 
which he may be confined for such felony 
the remainder of the term, without commu- 
tation, which he would have been compelled 
to serve but for this commutation, and that 
the prisoner should be discharged from 
prison on June 16, 1904. The relator pro- 
duced a certificate of the secretary of the 
commonwealth of the proceedings in accord- 
ance with this discharge, which certificate 
shows a certificate of the v/arden, said to be 
as directed by the act of May IJ, 1901, P. 
L. 166, recommending the commutation of 
three years and seven months, and approval 
thereof by the board of directors of the 
Western Penitentiary, the transmission 
thereof by that board to the governor, the 
reference of it by the governor to the board 
of pardons, and the recommendation of the 
board of pardons that the commutation be 
made, and the following order: 
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OflSce of the Governor, 
Harrisburg, Pa., December 9, 1903. 

Let commutation issue in accordance with 
the recommendation of the board of pardons. 
(Signed) Sam'l W. Pennypacker, 

Governor. 

The act of Assembly of May 11, 1901, P. 
L. 166, directs that the governor shall, in 
commuting the sentence of convicts, annex 
the condition such as that contained in the 
governor's order abo\e recited. The de- 
fendant claims to hold the prisoner for three 
years and seven months after the expiration 
of his sentence of eighteen months upon the 
above mentioned provisions of the act and 
the "condition contained in the governor's 
order, and it is claimed by the relator that 
the act is unconstitutional, that the record 
shows that the governor did not annex the 
condition to the commutation, and that, if 
he did, it is illegal and unreasonable. 

The first attempt on the part of the legis- 
lature to authorize the reduction, or, as it is 
called in the act, the commutation, of sen- 
sence, was by the act of May 1, 1861, P. L. 
462, which authorized the inspectors of 
prisons to discharge prisoners before the 
expiration of their sentences upon certain 
conditions. In the case of the Com, v. Hal- 
loway^ 42 Pa. 446, this act was held uncon- 
stitutional, not us an attempt to assume the 
governor's prerogative of pardon, but as an 
interference with the judgments of the judic- 
iary. The act of May 21, 1869, P. L. 1267, 
was thereupon passed, which provided for 
the commutation of sentence * *if the gover- 
nor shall so direct." It would seem that 
this act was passed upon the theory that a 
commutation or reduction could be had only 
by virtue of the governor's pardoning power, 
it having been already held that it could 
not be done under legislative authority 
merely. Although the Constitution of 1874 
restricted the governor's power by requiring 
the recommendation of a board of pardons, 
no notice appears to have been taken of that 
fact, and reductions or commutations con- 
tinued to be made under the act of 1869. 
The act of May 11, 1901, P. L. 166, was 
thereupon passed, which is an expansion of 
the act of 1869, and provides that every 
convict may, **if the governor shall so di- 
rect," have a certain commutation, that the 



keepers of prisons shall make a certain re- 
port to the governor as to the conduct of 
prisoners, and that the act shall be read to 
every convict when first committed to 
prison. It also provided that the governor 
shall not execute any of the powers **therein 
granted unto him" except upon recommen- 
dation of the board of pardons, and, as 
above stated, that the governor **8hair' an- 
nex the condition above mentioned to the 
commutation. Art iv, section 9, of the 
Constitution confers upon the governor the 
power **to grant reprieves, commutation of 
sentences and pardons," pardons and com- 
mutations, however, to be granted upon the 
recommendation of certain officers. The 
whole matter having been thus placed in 
the hands of the governor by the constitu- 
tion, it follows, of course, that the legisla- 
ture cannot in any way direct or control the 
governor in the exercise of this power. So 
far as the act regulates the question of in- 
spectors of prisons with regard to making 
reports and recommendations to the gov- 
ernor and directs the reading of the act to 
prisoners, it is a valid law; so far as it 
directs that any condition be annexed to 
commutations, it is nothing more than a 
mere request to the governor, which he may 
heed or not as he pleases; and the condition 
annexed to the commutation must therefore 
be treated as made by the governor under 
his constitutional authority only. 

It is argued in this case that, because the 
certificate of the proceedings furnished by 
the secretary of the commonwealth shows an 
order that commutation issue without any 
condition annexed or to be implied, the sen- 
tence was commuted or the relator pardoned 
without condition. The formal order, how- 
ever, under the seal of the commonwealth, 
upon which the relator was discharged from 
the penitentiary, and which must have been 
produced to him, does contain the condition 
in question, and the order relied upon by 
the relator is a mere note directing the 
formal document to be drawn. We are of 
opinion, therefore, that the case is to be 
treated as if the act of assembly did not 
exist, except, perhaps, that it may be con- 
sidered that the legislative request to the 
governor to annext the condition furnishes 
authority to the keepers of prisons other 
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than the prison to which the party was 
sentenced to detain him upon breach of the 
condition. 

It was held in FlaveWs Case, 8 W. & S. 
197, that the governor may annex a con- 
dition to a pardon, and the release of the 
prisoner in this case, although called a com- 
mutation, is more properly described as a 
pardon. As we understand it, a commuta- 
tion of sentence is an exchange of one 
punishment for another, whereas a pardon 
is the release from punishment or from 
farther punishment. However that may be, 
W6 are of opinion that the governor Lad 
power to annex the condition in question to 
the order of release, and that it lies upon 
the relator to perform it. It is suggested by 
the relator that the condition in this case is 
unreasonable and illegal, in that it calls for 
imprisonment in a different prison from that 
to which he was originally sentenced. The 
case just cited, however, holds that if the 
condition of a pardon is void the pardon 
itself is void, and if, therefore, we should 
hold the condition in this case to be illegal, 
the prisoner would be in much worse con- 
dition than he now is, for the result would 
be that he ought to be remanded to the 
Western Penitentiary to serve out the bal- 
ance of his sentence, and he would thereby 
have no credit for the time which he has 
served in the workhouse since June 22, 
1906, when his term of imprisonment in 
that institution under the second conviction 
expired. If the condition was a valid one 
there can be no doubt that the prisoner is 
properly detained. The objection that the 
law has not provided any definite means of 
certifying to the keeper of the second prison 
the fact with regard to the first conviction 
and release, while it does point out a serious 
omission in the law, does not help the relator. 
The fact is that he is detained, and properly 
detained, and it does not concern him that 
others in like case may be more fortunate 
because the law has provided no adequate 
machinery for certifying to the keeper of 
prisons cases of breach of the condition. 

It is suggested that the prisoner has the 
right to a hearing before he is recommitted or 
detained upon breach of the condition. It 
seems to us that a man who is at large after 
the breach of the condition upon which he 



was pardoned or his sentence commuted is 
the case of an escaped prisoner, who may 
and should be detained by any one who has 
knowledge of the fact. If he claims that 
his arrest or detention is improper, either 
upon the ground of mistaken identity or a 
denial of the breach, he is entitled to a 
hearing upon a writ of habeas corpus, as in 
the case of any person who is unlawfully 
restrained of his liberty, and that is a suffi- 
cient and complete remedy. 

It appearing, therefore, that the relator 
was released from the Western Penitentiary 
by the governor under his constitutional 
pardoning power upon condition that, if 
convicted before the end of his full term of 
another felony, he should, after serving the 
sentence for the second felony, then be de- 
tained in that prison for the remainder of the 
term for which he was first sentenced, and 
that this is a valid condition, and that the 
keeper of the workhouse is authorized by 
the act to retain him upon such brtach, and 
that the condition was in fact broken by the 
relator, we are of opinion that the relator is 
not unlawfully restrained of his liberty, and 
that it is the duty of the defendant to keep 
him in custody until the expiration of three 
years and seven months after the expiration 
or other determination of the term of eigh- 
teen months for which he was sentenced to 
imprisonment in that prison. 

It is therefore ordered that the prisoner 
be remanded. 

For plaintiff, LyoUf Hunter & Burke, 

For defendant, Alexarhder OilfiUan. 



gistrijct ^onvtr WiniUA Mntts^ 

WESTERN DISTRICT OF PENN'A. 

In the Matter of FERDINAND F. 
BAHR, Bankrupt. 

Assignment for creditors — Exemption — Bank- 
ruptcy — Additional exemption. 

Where a bankrupt makes a voluntary assignment 
for the benefit of his creditors and receives from 
his assignee his exemption he cannot subse- 
quently claim an additional exemption after 
being adjudged a bankrupt pursuant to a petition 
and the filing of schedules by his assignee in 
bankruptcy. 



Digitized by 



Google 



246 



PITTSBURGH LEGAL JOURNAL. 



MmtmSS 



No. 3250, in Bankruptcy. 

Opinion by Ewing, J. Filed January 
31, 1908. 

On May 11, 1906, the bankrupt made a 
voluntary assignment of all his property for 
the benefit of his creditors, excepting and 
reserving the statutory exemption. The 
assignee accepted the trust and on May 24, 
1906, $300 worth of the assignor's property 
was appraised and set aside to him under 
his claim for exemption. 

The assignee had so far proceeded in the 
discharge of his trust that by June 25, 1906, 
he had converted into money most of the 
personal property of said assignor, on which 
date the assignee presented his voluntary 
petition in bankruptcy, with proper 
schedules attached, and was adjudged a 
bankrupt and F. W. Hays chosen as trustee. 
There i3 no property specified in the bank- 
rupt's schedules which was not included in 
his deed of assignment. The bankrupt now 
claims the benefit of the exemption in the 
bankruptcy proceeding, and the question is 
as to his right so to do under this state of 
facts. 

Unquestionably, both the assignment and 
the bankruptcy are but parts of one insol- 
vency proceeding, both instituted voluntarily 
by the bankrupt and the latter before the 
conclusion of the former. The bankrupt 
having obtained the benefit of the exemp- 
tion provided by the state statute in the 
proceeding under his assignment, the effect 
of permitting him the benefit of a similar 
exemption in the bankruptcy proceeding 
would be to give him twice the amount said 
statute allows and set a precedent which 
others might be inclined to follow, and thus 
practically raise the statutory provision from 
$300 to $600. The bankruptcy petition has 
somewhat the appearance of having been 
filed for the express purpose of obtaining an 
additional exemption. 

By his deed of assignment the bankrupt 
devoted all his property, except $300, to the 
payment of his creditor^, who thereupon 
took an equitable interest in and title to his 
estate, outside of the amount of said exemp- 
tion, and the legal title thereto was vested 
in his assignee. This was the status of 
affairs when he filed his petition in bank- 
ruptcy, the effect of which was to transfer 



the legal title to his property to the trustee 
in bankruptcy, but left the equitable title in 
his creditors. Thus, technically, when he 
instituted the bankruptcy proceedings, he 
really had no title to this property and it 
was not in his possession. 

The bankruptcy act provides that this act 
shall not affect the allowance to bankrupts 
of the exemptions which are prescribed by 
the ..tate laws, etc. In this instance the 
bankrupt had the benefit of the exemption 
provided by the state laws in force at the 
time in the assignment proceeding, and the 
state law certainly did not contemplate that 
after he had had it in that proceeding, by 
taking a different proceeding he could again 
claim it out of the same property from 
which his exemption had already been 
allowed. 

It is therefor^ concluded the bankrupt is 
not entitled to his exemption in this pro- 
ceeding and the account of the trustee must 
be corrected by striking therefrom such 
allowance. 

For bankrupt, Peter M. Speer. 

For creditors, Ash & Barr. 



(U. S. District Court, Western District of Pa.) 



HAYWOOD COMPANY et al. v. 
PITTSBURG INDUSTRIAL IRON 
WORKS. 

Bankruptcy — Delivery of timber to banh'upt — 
Fraud — Rescission of contract. 

In October, 1906, plaintiff took an order from de- 
fendant for certain timber, delivery of which 
was not made until October, 1907. In December, 
1906, defendant mortgaged its real eetata to its 
full value and in August, 1907, assigned all its 
contracts and assets without plaintiff's knowl- 
edge, and in November following disclosed its 
insolvency to its creditors. These acts of the 
bankrupt were concealed from plaintiff before 
delivery of the timber, which was not paid for. 
Held, that as no creditor had been misled or in- 
jured by this transaction, which on the part of 
the defendant was in fraud of the plaintiff, the 
latter was entitled to a re-delivery of the timber. 

No. 3781, in Bankruptcy. 
Opinion by Ewing, J Filed January 31, 
1908. 
This is a rule on* the receiver to show 
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cause why certain lumber sold and delivered 
to the bankrupt by one, J. W. Cottrell, 
should not bo delivered to the said vendor. 

It seems that in October, 1906, Cottrell 
took an order from the bankrupt for certain 
large timbers which had to be procured on 
and shipped from the Pacific coast and that 
it was about the Ist of October, 1907, when 
delivery was made to the bankrupt, while 
on or about December 1, 1906, defendant 
placed upon its real property a mortgage for 
an amount equal at least to the full value 
thereof, and in addition thereto, on or about 
August 1, 1907, the bankrupt, without said 
Cottrell's knowledge, made an assignment 
of all its bills receivable, contracts and assets 
of practically every description; and further- 
more, about November 2, 1907, submitted 
a statement to its creditors disclosing its 
insolvency. 

It will thus be seen that the bankrupt 
voluntarily so pledged and encumbered its 
entire estate that at the time the lumber was 
delivered it had placed itself in a position 
where it was impossible for it to make pay- 
ment therefor according to the contract. 
Unquestionably had the vendor known these 
facts he would not have made delivery, and 
the acts of the bankrupt in so encumbering 
and disposing of its property between the 
time of the contract for, and delivery of, the 
lumber, and its receipt of the lumber at the 
time it was advising its creditors of its in- 
solvency, amount to a fraud on said Cottrell 
and entitles him to relief. 

The receiver admits having the lumber in 
his possession and contests the right of Cot- 
trell to have delivery thereof made to him 
simply on the ground that he contends said 
Cottrell is but an ordinary general creditor 
of the bankrupt. Upon the facts above 
stated, and without enlarging upon them, I 
think it is decidedly a case where the said 
Cottrell occupies a position far in advance 
of an ordinary general creditor. The con- 
duct of the bankrupt was concealed from 
Cottrell until after he had made delivery of 
the lumber. The lumber was only received 
by the bankrupt immediately preceding its 
bankruptcy and no creditors were misled or 
influenced thereby to their detriment, and 
the bankrupt itself has no right or equity 
under the circumstances to retain the mate 



rial. The rapidity with which the disposi- 
tion and encumbering of its property by the 
bankrupt followed the giving of this order 
for this lumber and its persistency in con- 
tinuing that conduct up until the lumber 
was actually received and it declared to its 
creditors its insolvent condition, tend to 
show a lack of bona fides in the whole 
transaction from its very inception to its 
close. 

The rule is therefore made absolute and 
the receiver directed to deliver to said Cot- 
trell all of said material now in his hands. 

For petitioner, Ralph L. Smith. 

For creditors, R. T, McCready, 



DAUPHIN COUNTY. 



DICKINSON V. MIDDLETOWN 
SHALE BRICK CO. et al. 



BAiuiiy — Principal and agent ■ 
Demurrer. 



■ Discovery — 



The corporation defendant and individual defend- 
ants recognized and treated the plaintiff as their 
agent to effect a sale of the property and plant of 
the corporation, and subsequently refused to iih- 
form the plaintiff as to what they did in the 
making of a sale of the corporate prop3rty to the 
purchaser who had been introduced by the plain- 
tiff. Thereupon plaintiff filed a bill in equity to 
enforce payment of compensation for thus effect- 
ing the sale, either actually or constructively. 
Demurrer filed, that there was a complete and 
adequate remedy at law. Held, that plaintiff 
was entitled to the discovery of the information 
withheld by the defendants, and the demurrer 
was overruled. 

No. 373, Equity docket. Demurrer. 

Opinion by McCarrell, J. Filed Jan- 
uary 11, 1908. 

The plain tiflE has filed his bill in the case 
to enforce payment of compensation alleged 
to be due him under a contract for effecting 
sale of property and plant of the Middletown 
Shale Brick Company, either actually or 
constructively. 

The corporation defendant has answered 
and the individual defendants have seveially 
demurred, alleging that the bill discloses no 
cause of action or ground for equitable relief 
as against them respectively; that the bill is 
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multifarious; that it alleges no joint liability, 
and that the bill shows that the plaintiff has 
full, complete. And adequate remedy at law. 

These demurrers are now before us for 
consideration. The allegations of the bill 
must, of course, be taken as true. 

In the third paragraph the plaintiff alleges 
that the several individual defendants named 
in his bill are and were at the time of the 
grievances complained of stockholders of the 
defendant corporation, and owned and con- 
trolled substantially all the stock of said 
company, and further alleges that he is not 
informed in what proportions these several 
defendants so own and control the stock of 
the corporation. 

In paragraph four the plaintiff alleges that 
on or about Juno 1, 1905, the defendant, 
John C. Nissley, claiming to be the holder 
of a large amount of the stock of the corpor- 
ation defendant, and to be authorized to 
represent it by reason of his holdings of 
stock, employed the plaintiff to negotiate a 
sale of the entire property and plant of the 
corporation, and agreed to pay him five per 
cent, commission upon the gross amount 
received therefor. 

He further alleges in the same paragraph 
that he relied upon the representations of 
said Nissley that any contract made by him 
would be recognized and adopted by the 
other stockholders, and accepted the said 
employment which was subsequently ratified 
and confirmed by other stockholders and 
particularly by the defendant, Frank Nissley, 
and that after July 18, 1905, the plaintiff 
was recognized and treated by the corpor- 
ation defendant, as well as by the stock- 
holders thereof, as their agent and broker 
for the purpose of selling the said property 
and plant under the terms and conditions of 
his employment aforesaid. 

In this paragraph it is clearly alleged that 
the plaintiff was employed to effect a sale of 
the plant and property of the defendant 
company; that while this employment was 
made by the stockholders it was subsequent- 
ly ratified and confirmed by other stock- 
holders, and that the plaintiff was recognized 
and treated, not only by the corporation 
through its officers, but by the stockholders, 
as their agent and broker to effect a sale of 
the property and plant of the corporation 
upon the terms stated. 



The plaintiff in paragraph five alines 
that in pursuance of his employment, he 
proceeded to effect a sale, and after nego- 
tiations extending from June 12 to July 22, 
1905, brought the United States Brick Com- 
pany of Reading, Pa., and the Middletown 
Shale Brick Company, or their respective 
representatives, together as seller and purch- 
aser. 

In paragraph six he alleges that for the 
purpose of enabling him to discharge the 
duties of his employment, he obtained from 
the defendants samples of clay and shale 
used by the corporation defendant at its 
plant, and also obtained from the defendant 
full information with regard to the plant in 
which they were interested, its capacity, 
facilities for transportation, etc., and furnish- 
ed the same to the United States Brick Com- 
pany, and further alleges that the ''defen- 
dants had at all times knowledge of these 
matters and were fully informed as to the 
progress of the negotiations being made by 
the plaintiff for a sale of the said plant and 
property, not only with the United States 
Brick Company, but with other parties as 
well.'' 

In paragraph seven the plaintiff alleges 
that after he had brought the representatives 
of the United States Brick Company and the 
Middletown Shale Brick Company together, 
as seller and purchaser, a sale was effected 
and the property of the Middletown Shale 
Brick Company wat sold and transferred by 
the sale and assignment of its capital stock 
either to the United States Brick Company, 
or to some person in its behalf, and that 
said company, in pursuance of said sale and 
assignment took possession of said property 
about December 10, 1905, and has since 
been operating it as one of its brick manu- 
facturing plants in Pennsylvania. 

The plaintiff therefore claims in paragraph 
eight that he has complied with the terms 
of his employment arid is entitled to the 
commission due him under the terms there- 
of, but that the defendants, for the purpose 
of avoiding payment of the commission due 
the plaintiff, pretend and claim that their 
transaction with the United States Brick 
Company was not such a sale of the property 
and plant of the Middletown Shale Brick 
Company as was contemplated by his €m- 
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plojment, and refuse either to pay him his 
commission or to give him any information 
as to the actual terms of sale. 

The plaintiflE's bill, as we interpret it al- 
leges a contract made with a large stockholder 
of the corporation defendant, who represent- 
ed that any contract made by him would be 
recognized and adopted by the other stock- 
holders for the sale of the plant and prop- 
erty of the corporation defendant, he, the 
plaintiff, to have a commission of five per 
cent, upon the purchase price in case a sale 
was effected. 

The bill further alleges that the contract 
thus made was ratified and confirmed by 
other stockholders and by the. treasurer of 
the corporation, and that after his employ- 
ment thus effected he was recognized and 
treated by the company and by the stock- 
holders thereof as their agent and broker for 
the purpose of selling the said property and 
plant under the terms of his employment; 
that thj9 defendants furnished him samples 
of clay and shale and information in regard 
to the capacity of the plant, facilities for 
transportation, etc., in order to aid him in 
effecting a sale; that the defendants, mean- 
ing both corporation and individual defen- 
dants, were kept advised at all times in 
regard to the progress of negotiations con- 
ducted by plaintiff to effect a sale, and that 
through the efforts and agency of the plain- 
tiff alone, a sale was actually effected, either 
directly or indirectly, to the United States 
Brick Company of Reading, Pa., which 
plaintiff placed in direct communication 
with the defendants as a prospective purchaser 
by his letter of July 22,. 1905. 

The plaintiff also alleges that after the 
sale was thus procured through his agency, 
the transfer of the property and plant was 
consummated by the assignment of the 
capital stock of the corporation defendant, 
and that in consequence the individual defen- 
dants claim that no sale has been made as 
contemplated by his employment, and there- 
fore refuse to pay him any compensation or 
give him any information as to the terms of 
sale, the purchase price, the names of the 
stockholders of the company, or the number 
of shares held by each. 

II the corporation defendant and individ- 
ual defendants, as alleged in the bill, recog- 



nized and treated the i)laintiff as their agent 
to effect a sale of the property and plant of 
the corporation, then the relation of principal 
and agent was established, and the refusal 
to give the agent information which he al- 
leges has been withheld, is apparently a 
violation of duty on the part of the principal. 

Tlie plaintiff is entitled to be informed as 
to what his principal did in the making of 
a sale or transfer of the corporate property 
to the prospective purchaser, introduced by 
the plaintiff. He requires this information 
in order to ascertain and fix his rights. 

Under the circumstances we regard the 
plaintiff's case as one in which he does not 
have a full, complete, and adequate remedy 
at law. 

The present case differs in its facts from 
the case of Owens v. Goldie, 213 Pa. 579, to 
which we have been referred by defendants' 
counsel. In that case the plaintiff had full 
information as to the amount of money 
received by the defendant which he claimed 
to recover by his bill. In the present case 
the information to which the plaintiff is in 
our opinion entitled, has been withheld, and 
we regard it as his right to have inquiry and 
discovery made in regard thereto. The cor- 
poration defendant and individual defend- 
ants are both alleged to have participated in 
the making of the contract with the plaintiff, 
and it is, therefore, in our opinion, proper 
to join them as defendants in the present 
case. 

In our opinion no -valid ground for de- 
murrer to the plaintiff's bill has been as- 
signed, and the several demurrers filed by 
the individual defendants are now overruled, 
.and it is directed that the said individual 
defendants make answer to the plaintiff's 
bill within fifteen days from the filing 
hereof. 

For plaintiff, R, L. Jones and A, E. 
Brandt, 

For defendant, Snodgrass d: Snodgrass, 

(From Paul A. Kimkel, Esq., Harrlsburg, Pa.) 
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CONNEAUT LAKE ICE CO. v. 
RHOADES et al. 



Equity — Rptity practice — Decree pro confesso- 
Setting aside decree — Discretion of court. 
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A decree pro confesso may be set aside in the exer- 
cise of a sound discretion by the court where an 
answer setting up a proper defense has been filed 
and proofs are offered to show that the delay in 
asserting the defense had not been through fault 
or willful neglect. 

No. 1 September Te^-m, 1906. In equity. 
Motions for final decree, to vacate and strike 
off judgment pro confesso and for striking 
oS order extending time for filing answer. 

Opinion by Thomas, P. J. Filed July 1, 
1907. 

There appear to be considerable irregu- 
larity and pome misunderstanding of parties 
and attorneys in this case. 

The original bill was filed July 26, 1906, 
and the injunction thereon granted was 
served July 28, 1906. It does not appear 
from any of the papers at hand that this 
bill was ever served. On March 11, 1907, 
an amended bill was filed by leave of court 
and served the same day, notice of filing 
which was accepted the same day by de- 
fendants' attorney. Upon this amended 
bill was endorsed the usual notice requiring 
an appearance to be entered within fifteen 
days, and an answer to be filed within thirty 
days. 

It seems to be admitted by counsel that 
there were some negotiations among, counsel 
with reference to certain matters that they 
hoped to agree upon in order to the more 
certainly determine certain legal rights in 
dispute, and after a failure to agree thereon, 
and when the time f6r taking a judgment 
pro confesso had arrived, such judgment 
was, upon April 11, 1907. taken. It seems 
that this fact, together with the failure of 
parties to agree upon the facts upon which 
an agreement was sought, was unknown to 
one of the defendants and one of his counsel, 
who lived without the county. 

These facts are not brought upon the 
record by evidence, but were conceded upon 
argument, and may be taken into considera- 
tion by us in exercising our discretion upon 
matters within that discretion. 

On April *i&7, 1907, one of the local coun- 
sel for defendants presented to us a motion 
to extend time for an answer for sixty days. 
No good reason was presented for doing so, 
and we inquired as to what had been done, 
and were informed that no judgment pro 
confesso had been taken, and because of the 
gtr^uous engagements of both defendants' 



local counsel the extension of time was de> 
sired, and thereupon we granted the exten- 
sion prayed for. 

The case was put on the argument list and 
was duly reached on June 10, 1907, at which 
time plaintiff moved (orally) tor a final 
decree, and presented to the court a form of 
decree which it was desired that we enter. 

At the time of the calling of the case de- 
fendants moved, by paper filed, to have the 
judgment pro confesso vacated and stricken 
oflf, and plaintiffs' attorney moved, by paper 
filed, to strike off order of April 27', 1907, 
extending the time for filing the answer. 

Since the argument defendants have filed 
an answer and also an affidavit as to the 
cause of delay in filing the same. The 
affidavit was filed June 18, 1907, and th« 
answer June 22, 1907. 

It seems clear to us that when this case 
was put upon the argument list, and when 
called, plaintiff was not entitled to a decree, 
for the very patent reason that there was an 
outstanding order of court giving defendants 
additional time for answering. It may well 
be that that order was improvidently made, 
but it was within our power to make such 
an order, and it must be gotten rid of before 
we proceed to a decree within the time given 
in which to answer. 

The motions to strike off the order extend- 
ing the time for an answer, and to strike o8 
the judgment are, in our opinion, well dis- 
posed of by the filing of the answer in this 
case. That raises a defence that would 
warrant a court in setting aside a decree on 
a judgment pro confesso unless the delay in 
asserting it had been through fault or willful 
neglect, but from the affidavit filed and the 
statements of counsel on both sides we feel 
that we would, even under such circumstan- 
ces, be warranted in setting the same aside 
and making an order to proceed upon the 
bill and answer to a final determination of 
the issue. 

The judgment pro confesso only entitled 
the plaintiff to proceed ex parte and there is 
now an answer and an issue raised. The 
proceedings should be on bill and tnawer. 

And now, July 1, 1907, the motion for a 
decree upon the averments of the bill is 
refused; the motion to strike off the order 
of April 27, 1907, is refused; and the motion 
to vacate and strike off the judgment pro 
confesso is granted, and it is ordered that 
proceedings be had in due form on the 
amended bill and the answer filed thereto. 

[From J D. Roberts, Esq., MeadyiHe. Fa.] 
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RICHMOND & SON v. FRANCIS. 



Promissory note — Accommodation endorser — 
Set-off — Notice of— Affidavit of defense — Snf- 
Hciency of 

The right of set-off can only be used where it is of 
such a nature that the jury can liquidate the 
amount in the ordinary way. Where defend- 
ant's claim is of such a nature that it requires a 
bill in equity for an account to properly adjust 
the rights of the parties, it cannot be used as a 
set-off. 

No. 576 December Term, 1907. Rule for 
judgment for want of a sufficient affidavit of 
defense. 

Opinion by Ford, J. Filed February 8, 
1908. 

Plantiffs brought this action upon a cer- 
tain promissory note made by the defendant 
payable to the order of A. Richmond & Son. 
It is expressly averred in the statement of 
claim that the plaintiffs endorsed said note 
for the accommodation of the defendant, 
and that they are the bona fide owners and 
holders thereof fo¥ a valuable consideration. 

Neither the affidavit of defense nor the 
supplemental affidavit of defense deny that 
the plaintiffs were accommodation indorsers, 
nor that they are bona fide holders for 
value, but the defense attempted to be set 
up arises out of a prior and independent 
undertaking or agreement. 

It being alleged that plaintiffs, who are 
contractors and builders, and defendant, 
who is a brick and stone contractor, entered 
into an agreement dated April 1, 1904, a 
copy whereof is annexed to defendant' s.sup* 
plemental affidavit of defense, whereby the 
plaintiffs employed and the defendant agreed 
to serve the plaintiffs as superintendent of 



the bricklaying branch of the building busi- 
ness conducted by plaintiffs, and plaintiffs 
agreed to pay the defendant '*overand above 
his weekly salary 33^ per cent of the profits 
derived from the bricklaying branch of the 
business . . . to be paid ... as soon 
as possible after the entire job is completed, 
accepted and paid for." 

Defendant avers that the plaintiffs have 
not paid him the full amount due and pay- 
able under said agreement and have in their 
hands moneys payable to him largely in 
excess of the amount of said note. 

In the supplemental affidavit filed by the 
defendant it is alleged that plaintiffs sub- 
mitted to him a statement of account be- 
tween them and the defendant alleging that 
the same was taken from their books, but 
**said statement does not represent the true 
condition of the account between the parties 
but is false and fraudulent," and specifying 
certain particulars * 'amongst others" in 
which the statement of account is alleged to 
be incorrect and untrue. A copy of the 
statement of account is not annexed to the 
affidavit of defense, nor is sufficient of its 
contents disclosed to determine the status 
of the account, the balance unpaid or the 
effect on such balance, even if allowance be 
made for the errors and discrepancies 
claimed. The figures given are insufficient 
to enable the court to determine what, if 
any, balance be due defendant from the 
plaintiffs on account of their joint business 
or undertaking. The defendant has not 
shown that he has made diligent effort to 
inform himself as to the condition of the 
account and failed through no fault of his; 
if an inspection of the books and papers in 
the possession of plaintiffs was necessary, 
was demanded and refused, that fact should 
have been averred. 

There is no allegation that the note sued 
on was given in the course of the joint busi- 
ness nor that it grew out of or was in any way 
connected therewith; but it is alleged by the 
plaintiffs and not denied by the defendant, 
that plaintiffs endorsed the note for the 
accommodation only of the defendant and 
defendant discounted the note and received 
the proceeds for his own use. 

Defendant avers, that **pursuant to said 
agreement numerous contracts were taken 
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and completed between March, 1904, and 
the date of bringing this suit," in which 
defendant was entitled to his share — two- 
thirds — of the profits; but there is no aver- 
ment that the joint business or undertaking 
has been settled or that a balance ascertained 
and found to be due by plaintiffs to the de- 
fendant. **A debt or damage which can be 
set off as an independent counterclaim must 
be such as a jury can find and liquidate in 
the ordinary way, just as if the defendant 
were a plaintiff suing in debt, assumpsit or 
covenant. But where the right of the de- 
fendant is only to call the plaintiff to an ac- 
count and his demand is such as must be 
settled in an action of account rendered or 
by bill in equity for an account, it is not a 
proper set ofif. Considered as an allegation 
of set oflf, the averments of the affidavit are 
. . . ineffective to present judgment:" 
Appleby v. BarreU, 28 Supr. Ct. 549. 

Rule absolute. 

For plaintiff, /. Boyd Duff. 

For defendant. Carpenter & Chcdfant, 
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COMMONWEALTH v. McDER- 
MOTT. 

Oleomargarine — Act of May 29^ 1901, P, L. 
327 — Conviction — Second offense. 

On November 21, 1907, A was convicted of selling 
oleomargarine in violation of the act of May 29, 
1901» and on the same day a motion in arrest of 
judgment and for a new trial were filed, both of 
which were decided adversely to the defendant 
on January Slst, following, and on February 10, 
1908, he was sentenced. On December 11, 1907, 
A committed the same offense and was convicted 
under an indictment setting forth the violation 
of the act by reason of the second offense and 
first conviction. 

Held, the motions for arrest of judgment and new 
trial that defendant's first conviction, within the 
meaning of the act, was, on November 21, 1907, 
and not February 10th, the date of overruling 
the motion in arrest of judgment and new trial, 
and that consequently defendant stood convicted 
under the second indictment. 

No. 159 February Term, 1908. In re 
motion in arrest of judgment. 



Charge: Selling oleomargarine made with 
ingredients to color it yellow so as to look 
like yellow butter. Second offense. Keep- 
ing the same in stock for sale. Second 
offense; and selling oleomargarine without 
wrapping it in a wrapper on which is stamped 
the word * 'Oleomargarine.*' The indict- 
ment containing three counts. 

Opinion by McIlvaine, P. J. Filed Feb- 
ruary 21, 1908. 

I. UNDISPUTED FACTS. 

The defendant, M. McDermott, is a merch- 
ant doing business in the borough of Charleroi 
in this county. On June 6, 1907, and Sep- 
tember 19, 1907, respectively, he had in his 
store for sale oleomargarine colored yellow 
so as to look like yellow butter, and on each 
of those dates made sale of some of this 
product, contrary to the provisions of the 
act of May 29, 1901. Informations were 
made against him before a justice of the 
peace and after hearing he was bound to 
appear at the next term of the court of 
quarter sessions to answer these charges. 
At the next term of court, which was the 
November term, 1907, the grand jury on 
the 6th day of November, 1907, returned 
two true bills against him in which the 
offenses indicated were charged. On No- 
vember 21, 1907, the defendant being in 
open court, plead not guilty. A jury was 
called, the cases tried and on the same day 
it rendered a verdict of guilty in each case. 
On the same day the defendant's counsel 
filed a motion in arrest of judgment and also 
a motion for a new trial, which the court 
directed to be placed upon the argument list 
to be heard in due couree. January 31, 
1908, the court overruled the motion in 
arrest of judgment and also the motion for 
a new trial and directed the defendant to 
appear in open court on February 10, 1908, 
to receive his sentence. February 10, 1908, 
the defendant appeared and was sentenced 
to pay the costs of prosecution and a fine of 
$200 on each of these convictions. 

On the 11th day of December, 1907, the 
defendant, M. McDermott, again had in his 
store for sale oleomargarine colored yellow 
so as.to look like yellow butter, and on the 
said December 11, 1907, did sell a quantity 
of said oleomargarine and did deliver it to 
the purchaser without having it wrapped in 
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a wrapper that had stamped on it the word 
* 'oleomargarine," as provided by the act of 
1901. 

On January 80, 1908, an information was 
made against him for keeping on hand with 
intent to sell the same, oleomargarine colored 
yellow so as to look like yellow butter, and 
also with selling the same. The information 
further charged that the defendant had been 
previously convicted at the November term 
of the court of quarter sessions of this county 
of these same offenses. It also charged him 
with selling oleomargarine and delivering it 
to the purchaser without having it wrapped 
in a wrapper on which was printed the word 
**oleomargarine." 

On the 11th day of February, 1908 (the 
day after the defendant was sentenced for 
the first offense) the grand jury returned a 
true bill against the defendant charging him 
with the three offenses set out in the infor- 
mation — the selling of oleomargarine colored 
yellow to look like yellow butter and keep- 
ing it on hand for sale, being charged in the 
first and second coilnt of the indictment as 
a second offense, the indictment setting out 
the record in full of the first conviction and 
the time that sentence was imposed. The 
defendant pleaded not guilty to this indict- 
ment and after trial was convicted in man- 
ner and form as indicted. 

The defendant then filed two motions in 
arrest of judgment. The first motion is, 
that judgment be arrested on the first and 
second counts of the indictment for the rea- 
son that the defendant was convicted on an 
indictment charging the second offense, the 
said second offense being alleged to have 
been committed on the 11th day of Decem- 
ber, 1907, in an indictment found on the 
11th day of February, 1908, which was 
founded on an information alleging the sec- 
ond offense which was made before the 
justice on the 30th day of January, 1908. 
The second motion is, that judgment be 
arrested on the verdict of the jury as to the 
third count of the indictment for the reason 
that the court erred in refusing to quash 
said count on the ground that it contained 
alternative statements and did not therefore 
specify with what offense the defendant was 
charged; second, that the wrapping and 
cover alleged to have been around the pack- 



age of butter or oleomargarine was not 
proven beyond a reasonable doubt to have 
been the identical paper wrapping and cover 
in which said butter or oleomargarine was 
wrapped at the defendant's place of business. 

n. QUESTIONS OF LAW. 

The question of law involved in the first 
motion is whether or not a conviction by 
the jury on November 21, 1907, upon which 
judgment was entered on February 10, 1908, 
is sufficient evidence to warrant the defend- 
ant being punished for a second offense com- 
mitted December 11, 1907, as provided by 
the 7th section of the act of 1901, the second 
indictment being found and tried on Febru- 
ary 11, 1908. This section, among other 
things, provides **that any person who vio- 
lates any of the provisions of this act shall 
also be guilty of a misdemeanor and upon 
conviction thereof shall be punished for the 
first offense by a fine of not less than one 
hundred dollars nor more than five hundred 
dollars, or by imprisonment in the county 
jail for not more than three months, or both 
at the discretion of the court; and upon con- 
viction of any subsequent offense shall be 
punished by a fine of not less than five 
hundred dollars nor more than one thousand 
dollars and by imprisonment in the county 
jail for not less than six months nor more 
than twelve months." 

The important words in this section as 
relate to the question before us are the words 
'*upon conviction.'* What do they mean? 
Conviction has two meanings. The common 
meaning is **the finding of a person guilty 
of an offense," **the finding of a person 
guilty by verdict of a jury," *Hhe legal pro- 
ceeding of record which ascertains the guilt 
of a party and upon which the sentence or 
judgment is founded." It is clearly differ- 
ent from judgment, and that appears from 
the language used in this seventh section of 
the act of 1901, forit is plainly upon con- 
viction that the judgment is to be pro- 
nounced. In other words, conviction is 
something that precedes judgment. Apply- 
ing these definitions of the word * 'convic- 
tion" to the casein hand, did M. McDermott 
on December 11, 1907, when he committed 
the offense charged in this indictment, stand 
convicted of the same offense that he is now 
charged with committing? If the verdict of 
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the jury rendered on November 21, 1907, 
was a conviction, then he did stand con- 
victed. On the other hand, if the judgment 
pronounced on the verdict of the jury on 
the 10th day of February, 1908, constituted 
his conviction of the first offense, then he 
was not guilty of committing a second offense 
on December 11, 1907. 

After an examination of the authorities 
bearing upon this question, we are of opinion 
first, that it is necessary in an indictment 
against a person wherein the commonwealth 
seeks to have him convicted of a second 
offense, under the seventh section of this act 
of 1901, to set out in the indictment the 
record of his former conviction, and that 
that record must show not only a verdict of 
the jury but it must show that judgment has 
been pronounced or entered upon that ver- 
dict. We are also of the opinion that the 
conviction of the first offense must be before, 
in point of time, the second offense was 
committed, and that the record offered in 
evidence must show this. We are also of 
opinion that the record offered in evidence 
must show that a verdict of guilty by the 
jury was rendered before the time the second 
offense was committed; but we are not of 
the opinion that the judgment must have 
been entered on that conviction before the 
time of the commission of the second offense, 
but that it is sufficient if it has been entered 
before the indictment for the second offense 
was returned and before the trial was had on 
that indictment. In other words, the con- 
viction of the defendant of the first offense 
in this case was on November 21, 1907. 
During the pendency of the motion in arrest 
of judgment that record could not have been 
admitted in evidence to sustain the second 
conviction for the reason it was not yet 
established whether the court would allow it 
to stand or not; but when the court, on 
January 31, 1908, entered its decree over- 
ruling the motion in arrest of judgment and 
the motion for a new trial and directsd the 
defendant to appear for sentence on the 10th 
day of February, 1908, then that conviction 
became effective, and on February 10, 1908, 
when judgmer^t was pronounced upon it it 
could no longer be questioned and more 
than that it became effective as of the date 
the verdict was rendered, for the laws delays 



count for nothing. To state it in another 
way, we think the legal effect of the court^s 
action upon a motion in arrest of judgment 
and sentencing the defendant on the 10th of 
February is just the same •as though it had 
overruled the motions on the day they were 
made, to wit, November 21, 1907, the day 
the verdict was returned, and had then pro- 
nounced the sentence, and that being the 
case the record offered in evidence showed 
that there was a conviction of the defendant 
within the meaning of the act of 1901 prior 
to December 11, 1907, when ht made sale 
for the pecond time of oleomargarine colored 
yellow so as to look like yellow butter and 
kept it in stock with intent to sell it; and 
this being so, the first motion in arrest of 
judgment upon the first and second counts 
of the indictment in this case must be over- 
ruled. 

The defendant, on the 2l8t day of Novem- 
ber, 1907, when a jury cf his country re- 
turned a verdict of guilty, was put upon 
notice that a repetition of the offense by him 
under the provisions of the act of Assembly 
would call down upon his head a heavier 
punishment than could be inflicted for the 
first offense if he again offended. He could 
not, by his own action in filing a motion in 
arrest of judgment, do away with the effect 
of that conviction. In other words, he 
assumed the risk, if he sold the second time, 
of the court's overruling his motion and of 
making effective the finding of the jury by 
the pronouncing of judgment, and he cer- 
tainly is not in a position^ now to say that 
his conviction was of date February 10, 
1908, in place of November 21, 1907, and 
that he had no knowledge on December 11, 
1907, that he stood convicted of the offense 
that he then was perpetrating. 

The second motion in arrest of judgment 
on the third count, in our opinion is not 
well taken, for the reason that the word 
**or" as found in the indictment connects 
words used to describe the same thing. For 
instance, '^oleomargarine or butterine" is 
two ways of describing the same article — the 
same product, and is a description taken as 
a whole. In other words, it is a dual de- 
scription of one and the same thing and 
therefore is not objectionable as being a de- 
scription of two different things in the diE- 
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junctive, so that the defendant could not 
know which was meant. 

The second reason we think is not a reason 
that could be properly assigned, in support 
of a motion in arrest of judgment, but rather 
would be more properly considered if (here 
had been a motion for a new trial. If such 
motion, however, were before us, we do not 
think that the reason is well founded, as the 
testimony was of such a character as to war- 
rant the jury in finding as they did. 

And now, February 21, 1908, the defend- 
ant's motions in arrest of judgment came on 
to be heard, and were argued by counsel, 
whereupon, upon due consideration thereof, 
said motions are overruled and the defend- 
ant is directed to appear in this court upon 
Monday, the second day of March, 1908, for 
sentence upon the three counts of the in- 
dictment of which he stands convicted. 

For commonwealth, Alex Templeton and 
District Attorney Acheson, . 

For defennant. Underwood d: Meloy, 

[Prom Harry RusseH Myers, Esq., Washington, Pa.] 

• ^ » 

(Quarter Sessions, Washington County.) 

In re Application for License to Sell 
^ Vinous, Spirituous, Malt and Brewed 
Liquors, by Wholesale, by Retail and 
as Manufacturers. 

Nos. 1 to 71 inclusive of the License 
Court for 1908. 

McIlvaine, p. J. 

This court has heretofore so often express- 
ed in writing its opinion as to the true in- 
terpretation to be given the license laws of 
this commonwealth that we had hoped that 
further labor in this direction would not this 
year be necessary, but the number of re- 
monstrances and legal objections that have 
been filed make it necessary that we should 
file a written opinion indicating the views of 
the court on the various questions raised by 
those who have at this time objected to the 
granting of licenses. 

The first question raised by the repre- 
sentative of the Anti-Saloon League who 
appears and objects to the granting of licenses 
in most of the applications that have been 
presented, is that the license laws of Pennsyl- 
vania are unconstitutional and ought not to 



b6 enforced because they are contrary to the ' 
second section of Article 1 of the Constitution 
of Pennsylvania, which declares that this 
government was * instituted for the peace, 
safety and happiness of its people." This 
criticism of the license laws of the state is 
based on the theory that they legalize the 
manufacture and sale of intoxicating drinks 
and that such manufaHure and sale was at 
common law, and before so legalized, a 
crime or public nuisance. This contention 
in our opinion rests upon a false assumption. 
Without any statute law to the contrary, the 
right to manufacture and sell intoxicating 
drinks would be as free and unrestrained as 
the right to manufacture any other article 
of commerce, and our license laws were not 
passed for the purpose of conferring such a 
right nor for the purpose of legalizing a 
wrong. They were passed by a legislature 
which recognized the existing right, but 
which also recognized thai the excessive use 
of intoxicating liquors was a great injury to 
the community, and that their sale should' 
be restrained and regulated for the purpose 
of lessening that evil; and they were there- 
fore passed for the purpose of subserving the 
peace, the safety and the happiness of the 
people, and not to destroy the same. Wheth- 
er or not this is the best way of lesi^ening 
the evil that admittedly exists, or whether 
restraint and regulation is as good as the 
total prohibition of the manufacture and 
sale of liquor, is a question of public policy 
which this court is not empowered to decide; 
the Constitution leaves the decision of that 
question to the legislature, and it has 
spoken. It is unnecessary for us, however, 
to undertake to maintain by argument the 
constitutionality of the license laws of the 
commonwealth, as the Supreme Court of 
the United States and the Superior and 
Supreme Courts of the commonwealth of 
Pennsylvania have all passed directly upon 
the question. 

In a license case reported in 5 Howard, 
574, United States Reports, Chief Justice 
Taney says: **Every state, therefore, may 
regulate its own judgment and upon its own 
views of the interest and well being of its 
citizens. I am not aware that this has ever 
been questioned; and if any State finds the 
retail and internal traffic in ardent 
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spirits injurious to its citizens and calculate 
to produce idleness, vice or debauchery, I 
see nothing in the (Constitution of the Unit- 
ed States to prevent it from regulating and 
restraining the traflSc or from prohibiting it 
altogether if it thinks proper. Of the wis- 
dom of this policy it is not my province or 
policy to speak. Upon that . subject each 
state must decide for itself." 

The law as thus laid down by Chief Just- 
ice Taney over fifty years ago has been 
approved in many cases since decided by 
the Supreme Court of the United States, 
among them, Gibbons vs. Ogden, 9 Wheat- 
on, 203; Beer Company vs. Massachusetts, 
97 U. S. Report, 25; Foster vs. Kansas, 112 
U. S. Report, 201; Bartemeyer vs. Iowa, 18 
Wallace, 129; Mugler vs. Kansas, 123 U. S. 
Report, 623. 

In one of the cases just referred to, Mr. 
Justice Greer makes use of this very em- 
phatic language: *Mt is not necessary for the 
sake of justifying the state legislation now 
under consideration to array the appalling 
statistics of misery, pauperism and crime 
which have their origin in the use or abuse 
of ardent spirits. The police power which 
is exclusive in the state is alone competent 
for the correction of these great evils, and all 
measures of restraint or prohibition of the 
sale of intoxicating liquors necessary to ef- 
fect the purpose are within the scope of that 
authority." 

In the case of the appeal of Hiram De- 
Walt reported in 8th Superior Court Reports 
of our state, at page 521, the decision of 
which was affirmed by the Supreme Court, 
the question of the constitutionality of our 
license laws was directly affirmed. A re- 
monstrant in the lower court took the posi- 
tion that the applicant who was applying for 
a license to sell liquor at retail was asking 
the court to give him the privilege of estab- 
lishing a common nuisance and that the 
law under which he was making his appli- 
cation was therefore unconstitutional — the 
same claim that is made here. The court 
below granted the license and an appeal was 
taken by the remonstrant to the Superior 
Court. The Superior Court in affirming the 
action of the lower court in granting the 
license said: The record in this case shows 
a petition in the form prescribed by the 



statute, and an order granting the license 
after due hearing. As the evidence given 
on the hearing is not before us, the decision 
of the court upon the questions of fact rais- 
ed by the remonstrance is not reviewable. 
And notwithstanding the very earnest argu- 
ment of the appellant, who appeared in 
person, we see no reason to doubt the con- 
Btitutionality of the law under which the 
license was granted. The power of the state 
to regulate the sale of intoxicating liquors, 
and, in exercise of that power, to authorize 
the granting of licenses to fit persons under 
such conditions as the legislature may im- 
pose is too well settled to be open to discus- 
sion.'' An appeal was taken from this judg- 
ment of the Superior Court to the Supreme 
Court, where, as we have said, the decree of 
the Superior Court was affirmed. 

We take it that it is unnecessary, with 
these decisions before us, to further discuss 
the question of the constitutionality of the 
license laws of the commonwealth. 

In addition to the general objection that 
all the license laws of the commonwealth 
are unconstitutional because offending 
against section 2 of article 1, it was objected 
that the act of 1897 under which brewers 
apply for their license is unconstitutioivil 
because its enactments are broader than its 
title. This objediion, we think, is unfound- 
ed, and even if it were well founded and the 
act of 1897 was to be held unconstitutional 
it would still leave in 'force other act of 
Assembly previously enacted in 1891, which 
would become operative if the act of '97 
was unconstitutional, under which a brewer 
would be entitled to a license. 

The other objection, raised by the counsel 
for the Anti-Saloon League require us to con- 
strue and interpret the license laws of the 
commonwealth and to indicate the rules 
which should not only determine when a 
license should be granted and when refused, 
but also to determine what duties are placed 
upon the applicant whose license has been 
granted. In the fir«t place it will be observ- 
ed that these laws were not passed solely to 
raise revenue! They are not excise laws. 
They were enacted by the legislature of the 
state, as we have already said, in the exer- 
cise of its police powers to lessen and curb 
a recognized evil, to wit, the excessive use 
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of intoxicating liquors and the many dire 
consequences detrimental to society and 
good government that follow therefrom. 
This being the case, it follows, first, that 
the court in determining whether a license 
should be granted in any given case must 
treat the license laws as having been passed 
to restrain and regulate and not to encour- 
age and footer the manufacture and sale of 
intoxicating liquors, so as to lessen the evils 
that would result from their unrestrained 
sale; and second, that he who receives a 
license under these laws should conduct his 
business having due regard not only for the 
express but to the implied restraints that 
these laws impose. 

What, then, are some of the things that 
the court should consider in determining 
whether a license should be granted or not? 

1. It should consider the form of the 
application. Has the applicant complied 
with all the requirements of the law? Is 
his petition and bond in due form ; is the 
bond properly signed by a suflBcient surety, 
and has he complied with the standing 
rules of the court touching the filing of his 
paper? 

2. It should consider whether or not the 
applicant has a proper place to receive a 
license. The system of license laws now in 
force in our state divide the persons who 
may receive a license into three classes — the 
manufacturer, the dealer or wholesaler and 
the retailer. The manufacturer's class is 
sub-divided into brewers and distillers, and 
the retail class is sub-divided into hotel 
keepers and restaurant keepers. The court 
should see that each applicant is fairly within 
the class that his application puts him and 
that the business he proposes to conduct is 
what it purports to be. For instance, a per- 
son who applies for a license as a hotel 
keeper, should have **a hotel;'* it should be 
a hotel in truth and in fact, a public house 
where strangers and travelers can be com- 
fortably entertained and one that is neces- 
sary to accommodate the public. One who 
applies for u brewer's license should have a 
brewery; and one who applies for a dealer's 
or wholesaler's license should have a place 
or location at which there is a demand for a 
wholesale license, and the business he will 
do if granted a license should be principally i 



a wholesale business with the retailers, and 
not a retail business to consumers. Whole- 
sale or dealer's license should not be granted 
where there is no wholesale trade with re- 
tailers and where there are retail licenses 
suflScient to supply the retail trade. It is 
true that one receiving a wholesale or deal- 
er's license can sell to consumers, but that 
business should be merely incidental to the 
principal business which he is licensed to 
do, to wit, to sell as a wholesaler to the 
retail trade. 

3. The court should be satisfied that the 
applicant is a man of temperate habits and 
good moral character; that is, a man who is 
opposed to the excessive or intemperate use 
of intoxicating liquors not only as applied 
to his own life but as well to the lives of 
others, and also a man who feels the obliga- 
tion that is upon hira to obey the laws of 
the state and to so conduct his business as 
not to unreasonably interfere with or annoy 
others in the enjoyment of their rights. 

4. The character of the community in 
which the place sought to be licensed is lo- 
cated is to be considered by the court. Every 
community, or rather the citizens of every 
community, in reference to a license applica- 
tion, may be divided into three classes. 
First, those of so tender years and of such 
habits as to need the protection of the court 
in keeping them away from places where 
they would be tempted to a life of excessive 
drinking. Second, those who totally abstain 
from the use of intoxicating drinks and be- 
lieve that their sale in the community would 
be a menace to society and a snare to those 
whom they would protect. And third, those 
who use intoxicating liquors as a bevearge 
moderately and feel that they should be 
afiforded a place where they can conveniently 
be accommodated when they desire a drink. 
The court in determining whether a license 
should be granted must have due regard to 
each of these classes and try so far as possi- 
ble to treat them all fairly. To illustrate: 
If a license were asked for in a location 
where the entire population was composed 
of school children or persons of known in- 
temperate habits it would be the duty of the 
court to refuse the license at such a place 
and to keep the temptation to drink from 
being thrust in the very face of those who 
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are not able to protect themselves. For this 
reason licenses have been refused because 
the place sought to be licensed was located 
in close proximity to a school house, and 
licenses have been refused because a large 
percentage of the population of the imme- 
diate community where the license is applied 
for was given to the habit of excessive drink- 
ing, and because a licensed place in such a 
community would be sure to result in fre- 
quent scenes of disorder. Again, in a com- 
munity where everybody is a total abstainer 
there would be no necessity to grant a license 
to accommodate the public, and a case of 
that kind would be easily disposed of. It 
is where the class of adults who drink in 
moderation and the class of adults who do 
not drink and fear the presence of a saloon 
as a source of evil ar^ nearly equally divided 
in a community that the court has trouble 
in disposing of an application so as to be 
fair to both sides. Where supplemental 
petitions for and remonstrances against a 
license have been fih.d as provided by law, 
the act of assembly provides that the court 
shall not only consider the evidence that has 
been produced in court for and against the 
license, but shall have due regard to the 
number and character of the petitioners for 
and against the license. In this we see a 
purpose on the part of the legislature to 
recognize and to have the courts recognize 
the principle that public sentiment on the 
question of licen&e or no license in any given 
community, properly expressed, should con- 
trol. This court has always considered the 
law allowing remonstrances and supplemen- 
tal petitions to be filed as meaning that a 
license should be refused in all cases where 
the court, from the evidence and having due 
regard to the number and character of the 
petitioners for and against the license, was 
of the opinion that the license was not necs- 
sary to accommodate the public as consti- 
tuted in that community. In other words, 
this court has never forced a saloon or li- 
censed place upon a township, borough or 
ward where it was made manifest in court 
in the way pointed out by the act of assem- 
bly that the weight of public sentiment 
among the adult population was that there 
was no necessity for a licensed place to ac- 
commodate the public as constituted in that 



township, borough or ward. 

5. Where the evidence produced in court 
shows that licensed places are odcessary to 
accommodate the public, the number to be 
granted within any township, borough or 
ward is to be determined and should be 
limited by the court to the minimum num- 
ber necessary to accommodate the public. 

We say minimum number for the reason 
that the purpose of the act as expressed in 
its title is to restrain the sale of liquor and 
not to encourage the same by the multipli- 
cation of places where it may be had. 

G. Where an applicant has a license and 
is seeking a renewal, the manner in which 
he has conducted his business and his atti- 
tiide towards the law under which he holds 
his privilege is always a matter for consid- 
eration. The law, as we have already inti- 
mated, imposes upon one receiving a license 
at the hands of the court certain obligations. 
Some of these are express and some are im- 
plied. It is expressly provided that he 
shall not sell to minors nor to men of known 
intemperate habits nor to a person visibly 
affected by intoxicating drink, nor on Sun- 
day, nor on the day of an election ; nor shall 
a retailer sell on credit nor to any person on 
a pass book or on an order on a store or in 
exchange for any goods, wares, merchandise 
or provisions. But in addition to these ex- 
press obligations he has implied obligations 
to meet. These may be summed up by 
saying that he is to conduct his business so 
as to accomplish what the legislature in- 
tended when it enacted the law under which 
he holds his privilege, and that is to restrain 
and curb the evils growing out of the exces- 
sive use of intoxicating drinks. Excessive 
drinking, rowdyism, disorder, gaming for 
the drinks and all practices resorted to en- 
tice customers or stimulate drinking, such 
as bar room music and a free lunch of food 
and condiments wjhich give an appetite for 
intoxicating drinks, should not be tolerated. 
He should employ as bar tenders temperate 
men — men in sympathy with the require- 
ments of the law, men who discountenance 
intemperance and drunkenness and whose 
natural inclination would be to obey the law 
strictly. In short, he should keep a place 
for the accommodation of those who use in- 
toxicating liquors moderately and temper- * 
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alely, a place that will not be, to use the 
language of the street, *"wi(le open," but 
**with the lid on.'' 

7. What we have just said applies especi- 
ally to those who are applicants for a retail 
license; but the spirit applies also to those 
who apply for license to sell by wholesale; 
they too have implied obligations resting 
upon them, they must not forget that they 
too are to avoid doing those things which 
directly provoke excessive drinking, disorder 
and annoyance to the public. For instance, 
no brewer or distiller or wholesaler should 
sell and deliver liquors to those who are en- 
gaged in keeping a speakeasy, or to drink- 
ing and gambling clubs, or to parties who 
congregate in the open to drink and carouse, 
to the annoyance of . orderly citizens, or to 
those who are in the habit of drinking to 
excess, and no liquor should be delivered at 
industrial plants to be indiscriminately dis- 
tributed by irresponsible agents among those 
who on account of drunkenness give trouble 
to their employers and are the cause of 
much disorder, and who, on account of their 
drinking, are disabled to do efficient work 
for their employer. All employes of the 
holders of licenses, engaged in their business, 
should be men of temperate habits who not 
only respect the law but who recognize the 
fact that they are conducting a business, 
although lawful, yet one that is at least the 
indirect source of great annoyance to many 
people and does much evil, and that the law 
that permits the business requires it to be 
prosecuted so as to do the least possible evil. 
A man in any branch of the liquor business 
under a license froni the commonwealth 
should recognize the fact that he is in a 
business that the law does not foster and 
encourage, but only tolerates on certain con- 
ditions, and that to him, above all others, 
applies the rule that every one must conduct 
his business so as not to unnecessarily and 
materially interfere with the rights of others 
or with the peace and good order of the 
community. Many evils and crimes have 
been laid at the door of the American saloon 
as known in the history of the past, and one 
of the objections made to a high license law, 
such as the Brooks law, by many good men 
and women as has been done at this license 
court, is that such a law legalizes that which 



is wholly evil and is therefore against the 
spirit of our constitution. Great weight 
would be added to the contention of these 
good people if we were to construe our 
license laws as sanctioning or legalizing these 
evil practices, but as we construe the law 
the purpose of the legislature was exactly 
the contrary. The legislature, recognizing 
these evils of which these good people com- 
plain, sought 10 restrain and regulate the 
sale of intoxicating drinks so as to minimize 
them as far as possible, and upon the per- 
sons to whom are granted licenses is placed 
the duty of bringing in a new order of 
things, tliat is, of running a place and busi- 
ness that will not be the source of well 
founded complaint upon the part of good 
and orderly citizens of the community where 
the business is carried on. 

Hoping that each of those who has been 
granted a license at this time will adopt the 
court's interpretation of the laws under 
which these licenses are granted, and that 
they will act in harmony with the better 
element of the respective communities in 
which the}'^ live and bring about a diminu- 
tion rather than an increase of drunkenness 
and disorder, we may conclude this opinion 
by saying that we have considered each ap- 
plication carefully and separately and all 
the evidence and petitions that have been 
submitted at the hearing in support of and 
against the same, and applying the rules of 
law to which we have referred as being de- 
ducible from a proper construction of the 
license laws to the facts that were developed 
in each particular case at the hearing and 
the facts that were within our own personal 
knowledge, we have granted or refused each 
separate a])plication as hereinafter set out. 

We would say further that we have ar- 
ranged that each person who has been 
granted a license shall receive a printed 
copy of the foregoing opinion for his infor- 
mation and guidance. 

[From Harry Russell Myers, Esq., Washington, Pa.1 



In re Crenshaw, 19, Am. B. R. 266, holds 
that fin alleged bankrupt prior to adjudica- 
tion may not be required to submit to an 
examination under section 21 of the Bank- 
ruptcy Act touching his acts, conduct or 
property. 
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Book Notice. 



THE LAW OF CRIMES IN PENNSYL- 
VANIA INCLUDING CRIMINAL 
EVIDENCE. By William Trickett, 
LL. D. T. & J. W. Johnson Company, 
Philadelphia, Publishers. Mrs. Lydia 
C. Wolff, Agent, 510 Fourth Avenue. 

This treatise is a work on the substantive 
law of crime in Pennsylvania. The more 
than two thousand cases consulted in its 
preparation indicate the copiousness of its 
sourots. Since there is a close connection 
between the components of a crime and the 
proofs of their existence, points of evidence, 
developed in the examined decisions, have not 
been ignored. The discussion of the various 
forms of homicide — extending over two 
hundred and twelve pages — will be found 
complete. Other somewhat difficult crimes, 
painstakingly treated, are larceny, false pre- 
tences, nialjcious mischief, nuisance, illegal 
sales of liquor, conspiracy, libel, assault and 
battery. Two chapters are devoted to the 
important topic of insanity, and a third to 
intoxication as afifecting responsibility. 
Other valuable features of the work are its 
discussions of various evidentiary subjects, 
such as circumstantial evidence, confessions, 
character evidence, dying declarations, the 
alibi. In addition, threats, motive, proof 
of other crime, flight, preparation, photo- 
graphs, former testimony of witnesses, etc., 
have been treated. 

Mr. Trickett's works on Pennsylvania law 
are well known and have an established 
reputation, and this is one of his best. 
Criminal Law in Pennsylvania is in two 
volumes, printed in good, large type, with 
the usual excellent index of subjects and 
statutes. 



In Matter of Back Bay Automobile Co., 
reported 19 Am. B. R. 33, it is held that a 
composition can be effected before as well as 
after adjudication. 



In matter of Rose, 19 Am. B. R. 169, it is 
held that a creditor, though he has not prov- 
ed his claim, is entitled to an order for the 
examination of the bankrupt section 21 of 
the^ Bankruptcy Act. 



In matter of Creasinger, 17 Am. B. R. 
538, it has been held that an attorney at 
law is not bound to continue in the employ- 
ment of a client who refuses to follow his 
advice, and an abandonment of the case is 
no defense to a claim for professional services 
already rendered, against the former client's 
estate in bankruptcy. 



The United States Court of Appeals, Third 
Circuit, has held, in Brown & Adams v. 
United Button Co., 17 Am. B.R. 565, that 
a claim for unliquidated damages, resulting 
from injury to the property of another, not 
connected with or growing out of any con- 
tractual relation, is not a provable debt in 

bankruptcy. 

♦ 

The case of In re T. E. Hill Co., reported 
17 Am. B.R. 517, holds that a corporation 
engaged solely in the business of construct- 
ing, under contract, piers and abutments 
made of concrete, mixed as the work pro- 
gresses, for railroad bridges, including the 
work of clearing the foundations, building 
cofferdams and driving piles for the work, 
may not be adjudged bankrupt. 

In Morning Telegraph Pub. Co. v. Hutch- 
inson Co., reported 17 Am. B. R. 425, the 
Supreme Court of Michigan has held that 
the filing of a petition in bankruptcy confers 
no summary jurisdiction over property 
transferred to and in possession of a trustee 
for certain creditors, who, as an adverse 
claimant, is entitled to be heard before be 
can be deprived of his possession, and an 
action for replevin by a third person may 
be maintained in a state court to recover 
possession of a portion of the property so 
transferred. 



In Matter of Hart & Co., 17 Am. B. R. 
480, it has been held that the words of sec- 
tion 2, division 5, Bankruptcy Act, allow- 
ing trustees **additional compensation" for 
such service, do not authorize the allowance 
of other compensation than the fee and 
commission provided for compensation of 
trustee in section 4a of such act; that the 
•'additional compensation" for conducting 
the bankrupt business as a going concern is 
realized by the allowance *of commissions on 
the disbursements made in such conduct of 
the bankrupt business as well as on other 
disbursements. 
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KENNEDY v. MERRITT ct al. 



Service — Setting aside — Inditcing defendant to 
come within the jurisdiction. 

Defenduit came to Pittsburgh in response to a tele- 
gram from a S3mdicate of which plaintiff was a 
member, to continue certain negotiations. After 
the business was completed a writ was served on 
defendant in a suit brought by plaintiff, and the 
court refused to set the service aside. 

The facts did not show anything to rebut the pre- 
sumption that defendant was in good faith in- 
duced come within the jurisdiction of the court. 

No. 526 April Term, 1907. Rule to set 
aside service of summons. 

Opinion by Young, J. Filed December 
13, 1907. 

One of the defendants, Alfred Merritt, 
came to the city of Pittsburgh on February 
7, 1907, in response to a telegram sent him 
.by a certain syndicate, of which plaintiff 
was a member, for the purpose of continuing 
negotiations relative to the purchase of cer- 
tain ore lands, in the sale of which Merritt 
was interested. After the business for which 
Merritt had come had been completed, the 
plaintiff and Merritt went to the office of 
plaintiff for the purpose of talking over cer- 
tain other business matters, and it having 
been found that certain papers m the pos- 
session of the plaintiff, and which were 
necessary to the discussion, were not pres- 
ent, it was agreed by the plaintiff and Mer- 
ritt that they should meet later in the day. 
Thereafter plaintiff attempted to discuss 
with Merritt a claim he had against Merritt. 
The defendant. Merritt, said to plaintiff, **I 
will not pay you anything unless the court 
says so." The plaintiff then caused a sum- 
mons to be issued and served upon Merritt. 



It is claimed by counsel for Merritt that he 
was brought into the jurisdiction by decep- 
tion and for the purpose of serving him with 
the writ. This the plaintiff denies, and 
testimony has been taken upon the question. 
The rule has been laid down in this court in 
the case of Harbison- Walker Refractories Com- 
pany V. Fredericks et cd., 12 District Reports 
419, in these words: 

* 'Abuse of legal process has always been 
disapproved of by our courts, and whenever 
it has been made to appear that the service 
of a writ has been accomplished by falst 
representations made to, or deceitful con- 
trivances practiced upon the defendants, 
such service has universally been set aside;" 
and there is no doubt that this L the law. 

It is equally true, as said by Mr. Justice 
Clifford in the case of Union Sugar Refinery 
Company v. Matthieson, 2 Cliff (U. S.) 304, 
' Vhere there is no false representation and 
no deceptive contrivance and no wrongful 
act of any kind done by the plaintiff, or by 
any other person in his behalf, to entice, 
inveigle, or induce the defendant to come 
into the jurisdiction where the plaintiff 
resides for the purpose of serving him with 
process, it is competent for the plaintiff to 
sue out process and have it served." In 
this case the evidence fails to satisfy us that 
the plaintiff intended at the time the tele- 
gram was sent to Merritt to bring him into 
the jurisdiction for the purpose of serving 
the summons upon him. It is true that he 
was a member of the syndicate who desired 
the presence of Merritt in the city, but there 
is no evidence in this case whatever thay 
would bring us to the conclusion that at 
that time the plaintiff intended to bring his 
suit or serve the defendant, Merritt, with 
process. The case does not come up to the 
standard fixed in Columbia Placer Co. v. 
Bucyrus Co,y 60 Minn. 142, and cited by de- 
fendant's counsel, where it is said: 

**While fraud is never to be presumed, in 
the absence of evidence, yet when the de- 
fendants established the facts herein referred 
to, which are practically admitted, a clear 
and positive prima facie case of an attempted 
fraudulent service of process was made out, 
and the plaintiffs were bound to overcome 
it, not simply by a general denial of fraud 
and a general allegation of good faith, but 
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by showing affirmatively their good faith in 
inducing the defendants' general manager 
to come within the jurisdiction of the 
court.*' 

The facts of this case do not warrant us 
in concluding that there was either fraud 
proved, or such a state of facts from which 
fraud could be inferred and so making out 
a clear and positive prima facie case of an 
attempted fraudulent service of process, so 
as to put the burden upon the plaintiff to 
overcome it. 

The rule must therefore be discharged 
and the service allowed to stand. 

For plaintiff, Weil & Thorp. 

For defendant, R, W. Martin, 



WESTMORELAND COUNTY. 



FOSTER, for use of MERCHANTS' 
TRUST CO., V, ALLSHOUSE. 

Judgment — Opening judgment — Forgery — 
Competency of witness — Evidence. 

A note to the order of the payee with warrant of 
attorney to confess judgment, etc., was assigned 
to the use plaintiff prior to the payee's death 
and after his death, the use plaintiff had judg- 
ment confessed thereon. The judgment having 
been opened, on the trial of the issue framed to 
determine whether the name of an obligor on 
the note had been forged, it was held that the 
obligor was incompetent as a witness under 
clause e, section 5 of the act of May 23, 1887, P. 
L. 158, to show the forgery of his name. 

No. 173 November Term, 1905. Motion 
for new trial. 

Opinion by McConnell, J. Filed Octo- 
ber 28, 1907. 

The third, fourth and fifth reasons for a 
new trial may be dismissed inasmuch as 
there is no adequate basis for granting a 
new trial on account of anything referred to 
therein. 

If there was such argument made, as is 
asserted in the second reason, the mode for 
correcting it is prescribed by rule of court. 
By pursuing that course the unauthorized 
argument, if made, could have been corrected 
before the jury retired. The court would 



not now on that account be warranted to 
grant a new trial. 

The only reason that requires any ex- 
tended comment is the first one, which reads 
as follows: 1. Because the learned judge 
erred in rejecting John W. Allshouae, the 
defendant, as a competent witness to prove 
that he did not execute and deliver the note, 
and that he did not authorize or empower 
any other person or persons to execute and 
deliver the same for him. 

The things which the defendant offered 
himself as a witness to prove constituted the 
whole issue to be tried. The issue was, by 
the court, ordered to be framed so as to put 
those matters in issue, and it was so done. 
The jury has disposed of that issue, in a 
manner unsatisfactory to the defendani 
There can, therefore, be no question about 
the materiality of testimony of that import, 
if the witness was coiLpetent to give it. If 
he was competent, a new trial should be 
granted— if he was not competent^ a new 
trial should be refused. 

In order that we may distinctly have in 
mind facts that are in no wise disputed, we 
here recall that the obligation which the 
plaintiff claims binds the defendant — to- 
gether with the assignment endorsed 
thereon — is in the following form, viz: 
**Green8burg, Pa., September 8th, 1905. 
Four months after date, I, we, or either of 
us, promise to pay ' to the order of W. H. 
Fobter at the Merchant Trust Company of 
Greensburg, Three Thousand (t3,000) Dol- 
lars without Defalcation, Exemption or stay 
of execution, Value Received. 

**And further we do hereby empower any 
attorney of any Court of Record within the 
United States, to appear for us and confess 
judgment against us for the above sum, 
with costs of suit and attorney's ^H^mmissitHi 
of five per cent for collection and release of 
all errors, and without stay of execution, 
and inquistion upon any levy on real estate 
is hereby waived, and condemnation agreed 
to, and the exemption of personal property 
from levy and sale on any execution hereon 
is also hereby expressly waived and no 
benefit of exemption to be claimed under 
and by virtue of any exemption law now in 
or hereafter to be passed. 

'*W. H. Foster, 
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"W. B. Cboushobs, 

**K L. WOOLSEY, 

**J. W. Allshousb." 

W. H. Foster had this note discounted at 
the Merchant's Trust Company and assigned 
it by virtue of the following endorsement 
thereon, viz.: 

September 8th, 1905. 

**For value received I hereby sell, assign, 
transfer and set over this note and a)l 
moneys secured thereby to Merchant's Trust 
Company of Greensburg, and guarantee pay- 
ment at maturity. 

•'W. H. Foster.'' 

On September 19, J 906, the Merchant's 
Trust Company caused judgment to be en- 
tered against all the obligors of the note, in 
strict conformity to, and by virtue of the 
foregoing warrant of attorney. 

About September 15, 1905, J. W. Alls- 
house received a letter from the trust com- 
pany informing him that it was the holder 
of the foregoing note. Prior thereto, it had 
had no dealings or communications what- 
ever with J. W. Allshouse. Its only nego- 
tiations with respect to the note had, up to 
that lime, been with W. H. Foster, who 
received the proceeds of the discounted note 
— ^leaving a portion thereof on deposit to his 
own credit, with the trust company, until 
it was lifted by his legal representative after 
Foster's death — ^which event occurred in 
September, 1905, on some day subsequent 
to the 8th and prior to the 15th — the exact 
day being not more precisely fixed. 

The trust company received no reply to 
its letter, and J. W. Allshouse did not per- 
sonally or in any other way, communicate 
with it, in respect to the note, until he pre- 
sented his petition to court, on December 
18, 1905, and obtained the rule which re- 
sulted in the framing of the pending issue — 
although from the jurat thereto, it would 
seem that the petition was sworn to by him 
on September 30, 1905. In substance the 
petition alleges the foi^ry of petitioner's 
name to the note. 

That his name was on the note when it 
was presented to the trust company is not a 
matter of dispute. 

On the trial of such an issue, W. H. Fos- 
ter being dead at the time of trial, was J. 
W. Allshouse, the defendant, a competent 



witness in his own behalf to testify to the 
facts proposed in the offer, these facts hav- 
ing relation to matters occurring before the 
death of W, H. Foster? 

The answer to that question should be 
made after a consideration of the effect of 
clause e, section 5 of the act of May 23, 
1887, P. L. 158. 

That act makes competency the rule, in- 
competency the exception. * 'Clause e" 
defines an exception to the rule of compe- 
tency established by the act, as follows: 
**Nor where any party to a thing or contract 
in action is dead and his right thereto or 
therein has passed either by his own act or 
by the act of the law to a party on the record 
who represents his interest in the subject in 
controversy, shall any surviving or remain- 
ing party to such thing or contract, or any 
other person whose interest shall be adverse 
to the said right of such deceased party be a 
competent witness to any matter occurring 
before the death of said party, etc." 

The note in question represents a contract 
with J. W. Allshouse. The other party 
thereto is represented in the note to be W. 
H. Foster, who is now dead. The dece- 
dent's right therein or thereto had in his 
lifetime passed by his own act to the trust 
company, a party on the record, which 
herein prosecutes against the defendant the 
apparent right of the decedent, the point in 
controversy in the issue being the question 
of the forgery of the defendant's name to 
the note. 

J. W. Allshouse is the remaining cr sur- 
viving party to that thing or contract. The 
provision seems to declare in terms his in- 
competency. 

If the trust company is not the represen- 
tative of the right of W. H. Foster disclosed 
in the note, who does represent it, and by 
what means did he become the representa- 
tive of it? 

If the trust company has any right at all 
to the note, it has taken that right solely 
through the act of assignment of it made by 
W. H. Foster, which act of assigning the 
obligors, have, by terms of the note, appar- 
ently at least, authorized, inasmuch as the 
note is made payable to the order of W. H. 
Foster, the payee. J. W. Allshouse had no 
contract relation with the trust company 
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outside of that relation into which he has 
apparently been brought by the assignment 
of the note, on which his name appeared, 
by W. H. Foster in his lifetime. If J. W. 
Allshouse entered into that contract relation 
with W. H. Foster which that note repre- 
sents, the trust company as the assignee of 
W. W. Foster, is entitled to enforce it. If 
he didn't enter into that contract relation 
with W. H. Foster, the trust company is 
not entitled to enforce it. The witness 
offers l)imself to disprove what W. H. Foster, 
by his conduct, obviously asserted before 
his death. Death has now precluded W. 
H. Foster from giving testimony with re- 
spect to the thing now in dispute, and the 
spirit of **clau8e e," is to effect equality be- 
tween the parties to the contract by requir- 
ing that the surviving party thereto be pre- 
cluded from testifying also. The question 
now in dispute has its incipiency wholly 
in matters occurring, or alleged to have oc- 
curred, in the lifetime of W. H. Foster with 
respect to an indispensable requisite to the 
validity of the note which he subsequently 
transferred to the use plaintiff now on 
record, asserting the apparent right of W. 
H. Foster. 

If we had before us a question about the 
ownership of the money left in the trust 
company's custody at the death of W. H. 
Foster; it being asserted by the administra- 
tor of Foster that it had come from Alls- 
house in discharge of a debt to Foster, bui 
Allshouse asserting that it had come from 
him to Foster simply to hold it as a custo- 
dian or trustee for Allshouse, we would not 
have a question more completely between 
Foster and Allshouse than we have. It is 
not asserted here that Allshouse gave Foster 
money in his lifetime, but it is asserted that 
he gave him a marketable obligation which 
was, by its terms, convertible by Foster into 
money and with the design that it should be 
so done. In the supposed case of Foster's 
having gotten money from Allshouse and 
Allshouse* s asserting that he had gotten it 
only as a trustee, no one would think that 
under **clause e" Allshouse (Foster being 
dead) could testify about the character of 
the transfer of the money. Why should the 
law be different when the thing alleged to 
have been transferred is not money but a 



thing convertible into money? 

The case comes so literally within the 
terms of **clau8e e*' that the natural inquiry 
is: if J. W. Allshouse is not precluded by 
'^clause e," why is it that he is not? 

In answer to that inquiry, counsel now, 
and at the trial, cite three cases, none of 
which meet our question, as we shall en- 
deavor to show. 

(1) Dkk^on V. McOraw, 151 Pa. 98. That 
case decided that **to exclude a witness on 
the ground of interest, it is necessary he 
should have a vested interest, not in the 
question, but in the event of the suit." 

The action was ejectment The proposed 
witnesses were Candis M. Dickson and 
Henry Dickson, her husband. The subject 
in controversy was a leasehold once owned 
by Candis M. Dickson. This leasehold had 
been levied on and sold by the sheriff to 
John A. McGraw, who was dead at the time 
of the trial, but whOj in his lifetime, had 
assigned his interest to his mother, who put 
the defendants in possession. 

In 1890 the same leasehold was again sold 
by the sheriff on a judgment against Candis 
M. Dickson and was purchased by Mar j E. 
Dickson, who brought the ejectment, alleg- 
ing that the first sheriff's sale was fraudlent 
and void as against the creditors of Candis 
M. Dickson. To prove her charge of fraud 
the plaintiff offered as witnesses Candis M. 
Dickson and her husband, and, on objec- 
tion, the court below excluded them as being 
incompetent witnesses, John A. McGraw, 
the other party to the alleged fraud, being 
dead. But it was held by the Supreme 
Court that the witnesses were competent to 
prove their own fraud, and that they **not 
only had no *ad verse interest,' but had no 
interest at all in the event of the suit; and 
were therefore competent witnesses." 

Has J. W. Allshouse an interest in the 
event of this suit? To ask that question is 
to answer it in the affirmative. He is, 
therefore, not circumstanced as were the 
proposed witnesses in Dickson v. McGraw, 
and that case has no pertinency to the ques- 
tion under consideration. Allshouse has an 
interest adverse to the right of the deceased 
payee on which recovery is sought. 

(2) Bank v. Henning, 171 Pa. 399. This 
is the case mainly relied on by the defend- 
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ant What the case decides can only be 
known from keeping in mind the facts of 
the case, for we are not here permitted to 
employ language relating to those facts, as 
if it was predicated on the facts now before 
^ us, which facts are essentially different 
therefrom. The payee in that case was not, 
as in this, dead. It was a copartner, who 
was the defendant in the case, or one who, 
at one time, had been a copartner, and who, 
without authority, had signed the firm name 
to the note in suit; and the case was being 
prosecuted against the defendant as the sur- 
viving partner of the firm. It was decided 
in that case that '4n an action against a 
surviving partner of a firm consisting of two 
persons, on a note signed with a firm name, 
the surviving partner is a competent witness 
to prove that the partnership had been dis- 
solved before the date of the note, and was 
not in existence when it was given; that 
neither the defendant nor the partnership 
received any value from the note; that the 
note had not been signed by the defendant, 
or by anyone authorized to sign the firm 
name to it; and that the other partner had 
borrowed for his own benefit, after the dis- 
solution of the firm, the money for which 
the note was given.*' 

Mr. Justice Mitchell, speaking for the 
court, said: '*Henning was a competent 
witness. He was not within the exceptions 
in clause e of section 5 of the act of 1887, 
nor where any party to a thing or contract in 
action is dead . . . and his right therein 
had passed ... to a party on the record 
who represents his interests . . . shall any 
surviving party to the thing or contract . . , 
whose interest shall be adverse ... be a 
competent witness," etc. 

The rights of the alleged partner, deceased, 
had not passed to the plaintiff. It did not 
represent his interest in the note in suit, 
but was claiming adversely against his in- 
terest as well as against Henning. Nor was 
Henning's interest adverse to that of his 
deceased partner in this suit. The note was 
sued on as a firm note. Henning was called 
upon to testify that it was not made by the 
firm, and therefore his testimony was in 
exoneration of both partners so far as the 
present action was concerned. If the interest 
of the deceased partner should be inciden- 



tally affected by the testimony, not as a 
partner, but by virtue of an individual act 
in another capacity, that would not render 
Henning incompetent. The interest of the 
deceased would be in the question, not in 
the immediate result of the suit. His rep- 
resentative was not party to the suit, and 
the judgment could not operate upon his 
rights one way or the other. 

There is no mistaking the meaning of this 
clear language, nor the facts to which it ap- 
plies. But, in our case, it is the payee in 
the note that is dead instead of a supposed 
coobligor. That fact differentiates our case 
from the adjudicated case in at least seven 
particulars. The following things that did 
not exist in the adjudicated case, do exist in 
our case, viz. : 

(1) The rights of the decedent have 
passed to (he plaintiff. 

(2) That plaintiff does represent dece- 
dent's interest in the note. 

(3) It is claiming to exercise his rights in 
the note against the defendant. 

(4) Allhouse's interest is adverse to the 
interest of the decedent, which interest is 
now represented by the trust company. 

(5) The proposed testimony of AUshouse 
would not be in exoneration of the decedent. 

(6) The decedent, or his representative 
on the record, is interested in the result of 
the suit and not simply in the question. 

(7) The representative of W. H. Foster 
(the trust company) is a party to the suit, 
and the judgment rendered therein will 
most materially affect the interest it repre- 
sents. 

The want of the seven things enumerated 
in Bank v. Henning, as justifying the ruling 
in that case, does not exist here; for those 
things are present in this case to make that 
ruling inapplicable, and to leave the case 
within the literal terms of **clause e." 

(3) Strause v. Braunreuter^ 4 Super. Ct. 
263. In that case it was decided that a 
widow was a competent witness fn a suit 
against her alone, on a note signed by her- 
self and her husband, to show that she was 
a mere surety on the note. In this case, as 
in Bank v. Henning^ it was not the payee of 
the note that was dead, but a coobligor with 
the proposed witness, and the witness alone 
was the defendant in the suit then on trial. 
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Judge Rice, d^vering the opinion of the 
court, says: ''Bj clause e, the disqualifi- 
cation is made to depend, not only on the 
fact of the witness being a sunriving or re- 
maining party to the thing or contract in 
action, but also on the fact of his having an 
interest adverse to the right of the deceased 
party, which right has passed by his own 
act or the act of the law to a party on the 
record who represents his interest in the 
subject in controversy. The deceased party 
to the contract in action was Adam Braun- 
reuter, but his right had not passed to a 
party on the record who represented his in- 
terest The issue was between Joseph Stra- 
use and Elsie Braunreuter. The legal re- 
presentative of Adam Braunreuter was not 
a party to the record, and the testimony 
which the defendant proposed to give related 
to matters occurring between her agent and 
the agent of the living plaintifiF, and concern- 
ing which he had testified fully at the in- 
stance of the plaintiff. 

"The estate of Adam Braunreuter may 
have been interested in the question being 
tried, but not in the immediate result of the 
suit. There is wanting, therefore, one of 
the essentials necessary to bring the case 
within the exception." 

It is obvious, without again repeating the 
reasons given with respect to the case Bai^ 
V. Henningy that the case of Straude v. Braun- 
reuter lays down no doctrine that aids the 
defendant here. No case has been cited in 
his behalf wherein an obligor in a note was 
permitted to testify, the payee being dead 
at the time of trial. 

If the only relation which W. H. Foster 
sustained to this note was that of a coobligor 
with J. W. Allshouse, there being a living 
payee, foster's death would have no potency 
to exclude J. W. Allshouse from testifying 
in a suit brought by that living payee or his 
assignee against Allshouse. 

The cases of BarJc v. Henning, and Strame 
v, Braunreuter^ as well as the letter of the 
statute, show that. But the trouble about 
this case is that W. H. Foster does sustain 
another relation to this note, and that rela- 
tion is shown by his being a payee in the 
note, and it is that relation that gives him 
the right thereto or therein, *^and enables 
him," by his own act, **to pass it" to a 



party on the record who represents his in- 
terests in the subject in controversy. His 
relation as coobliger gives him no such right 
or power. The thing that is thus passed is 
a beneficial — not an oneorous or pr4>judicial 
thing. The thing passed is "a right" (in a 
case like this), and not an obligation. His 
relation as payee is representative of ^'a 
right," but his relation as maker is repre- 
sentative of obligation only. 

Because, within the sense of ''clause e," 
W. H. Foster's relation as a coobligor with 
Allshouse will not make Allshouse a surviv- 
ing party in a suit by a living holder of the 
note, W. H. Foster being then dead — ^it by 
no means follows that Foster's relation as 
payee in such a suit will not constitute 
Allshouse a surviving party so as to exdude 
him, by reason of the adverseness of his 
interest to that of the decedent. Allshouse 
is clearly the surviving party in the latter 
case, but he clearly is not in the foAner 
case, according to the cited decisions. The 
argument in support of the present motion 
ignores that dbtinction. 

The case of Bank v. Henning shows that 
a surviving partner, in a suit .on a partner- 
ship claim in which he* is a defendant, and 
some living holder is plaintiff, is not ex- 
cluded as a witness by reason of his copart- 
ner's death, because he has no adverse in- 
terest to that of the decedent, but would 
rather exonerate the estate of the deceased 
partner by the giving of his testimony in his 
own behalf. But in Dick v. FiStaww, 130 
Pa. 41, where the payee was the decedent, 
a partner against whom judgment bad al- 
ready passed, and who was not nominally 
defending in the pending suit, was held in- 
competent to testify, in behalf of his copart- 
ner, because, the suit being for an alleged 
partnership debt, the tendency of their wit- 
ness's testimony was to show that the debt 
was not a partnership debt at all, bat his 
own individual debt, and, therefore, by 
such showing he would not only exonerate 
his copartner, who was defending, but 
would relieve himself from the obligation of 
the existing judgment, for it could not stand 
except when supported by a partnership 
debt. He, therefore, as clearly as did the 
defending copartner, held an interest ad- 
verse to that of the deceased payee, and 
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their intereflts would both be affected by the 
judgment in the pending suit. Both de- 
fendants were incompetent These cases 
maj be taken to illustrate the distinction 
between the competency of a witness who 
sorviTes a codefendant in a suit wherein a 
liyiDg holder of a note is plaintiff, and a 
case where the payee is dead and the victim 
is his survivor as a party to the contract. 

The only interest that will disqualify is 
an interest adverse to the right of the dece- 
doit Rine v. Hall, 187 Pa. 264; loomey'a 
Appeal^ 150 Pa. 535. 

In the case of Long v. Spencer & Co., 78 
Pa. 303, a note was drawn by a firm to their 
own order, endorsed by them to one of the 
firm, and by him endorsed to Cotrell. Cot- 
rell died and the note was found among his 
papers, unstamped. It was held under the 
act of 1869, that the testimony of two of the 
defendants that the note was unstamped 
when passed to Cotrell, being as to a matter 
before his death, was inadmissible. 

In Sidhcrlaud v. Rosa, 160 Pa. 29, it was 
held that, ''where the date of the acknowl- 
edgment of a deed is within the lifetime of 
the grantee, the grantor and his wife are not 
competent witnesses after the death of the 
grantee to testify that the deed was a forgery, 
and that on the day of the alleged acknowl- 
edgment they were not in the county speci- 
fied in the certificate." 

It is not possible to first try a case to see 
whether a proposed witness has a pecuniary 
interest in the event of the suit. The ques- 
tion of admissibility is determinable by the 
prima facie appearance of that interest. In 
Decoureey v. Johnson, 134 Pa. 328, a husband 
and wife joined in ah assignment of a policy 
on the life of the husband for the benefit of 
thd wife, and that assignee transferred the 
policy to another and died. In a feigned 
issue between the second assignee and the 
widow of the assured to determine the owner- 
ship of the proceeds, the widow was held in- 
competent to testify as to matters occurring 
before the death of the firdt assignee under 
Sec. 5 (e), act of May 23, 1887, P. L. 159. 
She proposed to prove by her own testimony 
that the first assignee was merely the agent 
of the second assignee who was the plaintiff 
in the feigned issue. Mr. Justice Sterrett 
remarks, p. 332: ''From these and other 



testimony it appeared that the policy in 
question was assigned by herself and others 
to Boyd (the first assignee) absolutely, and 
that more than a month afterwards he 
assigned it to the plaintiff. There was noth- 
ing on the face of the papers to indicate that 
Boyd, who was then dead, was merely an 
agent of plaintiff in procuring the assign- 
ment. On the contrary he appeared to be 
a principal in the transaction, and there 
was nothing to rebut that legal inference. . . 
Having assigned her \\o\\cy to Boyd, who 
assigned the same to plaintiff in this issue, 
Mrs. Johnson was incompetent to prove any 
matter occurring before the death of her 
assignee and was therefore rightly excluded. ' ' 

Of course, if Boyd in fact had been but 
the agent of the second assignee, who was 
still alive, the death of Boyd would not 
have affected her competency. But the 
question of interest for the purpose of deter- 
mining her competency was properly deter- 
mined by the prima facie appearance of the 
papers. 

Ketmer v. Herr, 98 Pa. 6, is another case 
in which appearances determined the ques- 
tion of competency. "A mechanic's lien 
was filed against tv/o persons as owners. 
Subsequently one of them died and his ad- 
ministrator was substituted. On the trial 
the jury was sworn as to both defendants. 
The plaintiff offered himself as a witness 
with reference to the terms of the Original 
contract, contending that he was not disabled 
from testifying by reason of the fact that 
the action was against an administrator, 
because said administrator was not a neces- 
sary party to the suit, decedent having been 
merely the agent of the codefendant in con- 
tracting for the building. This fact he also 
proposed to testify to. Held, that the name 
of the administrator, not having been stricken 
off the record, and the jury having been 
sworn to try the cas e against him, the plain- 
tiff was incompetent to testify as to dther of 
the points above stated." 

In this case, W. H. Foster appears to be 
the payee. The present condition of the 
note was its condition in his lifetime and 
when it was by him assigned to the trust 
company. The thing to be determined in 
this issue is whether J. W. Allshouse did or 
did not execute and deliver this note to 
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Foster in his lifetime. The judgment is 
only opened for the ascertainment of that 
one fact In this issue we have nothing to 
do with the question of the equitable rights 
of the parties to the noU s among themselves. 
We have nothing to do with any question 
of liability as accommodation maker, or 
principal, or bail, or anything of that sort. 
Was the name of J. W. Allshouse forged to 
that note? If it was not, the question of 
how the obligation binds him needs not to 
be here followed up, for it was no part of 
the issue. The question to be tried is defined 
by the scope of the application which secured 
the opening of judgment. Smith v. HinCy 
179 Pa. 260. 

The forgery, which is the basis of the 
present issue, was committed, if committed 
at all, in the lifetime of W. H. Foster, the 
payee. J. W. Allshouse is not competent 
to testify with respect to that question be- 
cause he has an interest adverse to the in- 
terest of the decedent now in the trust com- 
pany's hands; which interest would be effect- 
ed by the judgment in this case. The case 
falls so literally within the terms of Sec. 5, 
clause e, that to attempt to discuss the ques- 
tion is to obscure it; to interpret the section is 
to corrupt it. The only thing to be done is 
to apply it. We think there is no basis for 
a new trial laid in the first reason. 

And now, October 28, 1907, upon due 
consideration, the motion and reason for a 
new trial are overruled, a new trial is re- 
fused, and judgment is ordered on the verdict 
on payment of the jury fee. 

For plaintiff, Keenan & Lvird. 

For defendant, By era & Snively, 

[From Wm. 8. Rial, Esq., Greensburg, Pa.J 



In re H. R. Leighton & Co., 17 Am. B. 
R. 275, holds that a company incorporated 
for the purpose of carrying on a general 
stock, bond, grain and brokerage business 
and promoting financial enterprises, etc., is 
subject to adjudication as a bankrupt. 



Where, as in Massachusetts, a direct gift 
of corporate stock from husband to wife is 
invalid, In re Tucker, 17 Am. B. R. 247, 
holds that her loan of the certificates, end- 
orsed in blank to him, creates no allowable 
claim against his estate in bankruptcy. 



Where, a day or two before a bank closed 
its doors, the defendant, its teller, with 
knowledge of its insolvency, and claiming 
to be a creditor, pays himself, by cashing 
his own check drawn against the funds of 
the bank, it has been held, In re Plant, 17 
Am. B. R. 272, that the transaction con- 
stitutes a preference recoverable by the 
trustee in bankruptcy of the bank. 



Where the note of a third person, offered 
to a bank as collateral security for unmatured 
notes, on condition of an extension of the 
time of payment, is not accepted until after 
the filing of a petition in bankruptcy against 
its deptor, held, In re Duncan, 17 Am. B. 
R. 283, that a subsequent delivery of the 
note of the third person to the bank is not 
effectual to transfer the title, which, upon 
adjudication, passed to the trustee. 



In re Screws, 17 Am. B. R. 269, holds 
that an application for additional compens- 
sation by a trustee in bankruptcy appointed 
in 1901, must be determined by the pro- 
visions of the Bankruptcy Act as they stood 
prior to tho adoption of the amendatory Act 
of 1903, and he cannot be allowed, in addi- 
tion to his fees, special compensation for 
services in investigating the bankrupt's dis- 
position of property and the loss of his 
stock by fire. 



Where, between the filing of an involunt- 
ary petition and the adjudication of an all- 
eged bankrupt, creditors file a bill in equity 
to vacate alleged fraudulent conveyances 
made by the alleged bankrupt to relatives 
within the four months period, it has been 
held, in Horner-Gaylord Co. v. Miller & 
Bennett, 17 Am. B. R. 267, that the bank- 
ruptcy court, since the amendatory Act of 
1903, has jurisdiction, and in its discretion 
may appoint a special receiver lo take poss- 
ession of such property. 



A private club, admission to which is ac- 
cessible to members only, is held, in Mos- 
man v. Ft. Collins (Colo.) 11 R.A.A. (N. 
S. ) 842, not to be a disorderly house because 
liquors are sold there in violation of a 
municipal ordinance. 
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ALLEGHENY COLNTY, 

Commonwealth ex rel. Campbell v. 
President, Secretary and Directors 
of the School District of the Twenty- 
Fifth Ward, Pittsburgh. 

School directors — Ouster — Forty-fourth section 
of the act of February 12^ 1869 — Manda- 
mus, 

The notice of the first meeting of the school board 
was left at the residence of A, who had just been 
elected a school director, on the day of the meet- 
ing and while he was absent from the city, and 
he was conseqaentiy unable to attend. He pre- 
sented his credentials at the second meeting, but 
was refused admission to the third by instruc- 
tions of the board which had declared his seat 
vacant and elected another to his place on the 
ground of refusal to attend a regular meeting. 
On his petition praying for a writ of alternative 
mandamus against the members of the board it 
was held, that a proper construction of section 44 
of the act of February 12, 1869, under which the 
respondents attempted to justify the ouster, and 
which provides for an ouster in case of the re- 
fusal of a member of the board to attend a regu- 
lar meeting, did not apply to the present case as 
his failure to attend the first meeting did not 
amount to a refusal. 

In this case there was no dispute as to the validity 
of the election of A, the only question being the 
legality of the ouster. Held, that mandamus 
was the proper procedure. 

A return to a writ of mandamus must bet forth all 
the essential facts required by the answer with 
distinctness and certainty. 

No. 354 Fourth Term, 1907. 

Opinion by Cohen, J. Filed September 
16, 1907. 

This proceeding is founded on a petition 
of J. E. Campbell as relator against the 
school directors of the school district of the 



Twenty-fifth ward, Pittsburgh, praying for 
an alternative writ of mandamus against the 
members of said school board requiring 
them to give the relator full and free access 
to, and permit him to participate in the de- 
liberations of all meetings of said school 
board; to which respondents made answer. 
This answer was demurred to, and issue was 
joined upon the demurrer. The question 
thus raised is whether defendants' answer is 
sufficient to prevent the relator from obtain- 
ing a writ of peremptory mandamus. 

The petition alleges that relator was duly 
elected a member of said board of directors 
on February 19, 1907; the answer of re- 
spondents admits such election, so that 
there is no dispute as to the original title of 
petitioner to the oflBce in question. The 
petition avers that a meeting was called for 
June 3, 1907, at 4 p. m., that notice of same 
was received at relator's home, 3223 Sidney 
street, at eleven o'clock on the morning of 
the day of the meeting, at which time peti- 
tioner avers that he was absent from the 
city and at Buffalo, N. Y. , which fact peti- 
tioner alleges **was known to the other 
members of the said board," and that peti- 
tioner did not receive personally said notice 
until after the meeting. The relator further 
suggests in his petition that a second and 
special meeting of said board was held at 4 
p. m. on July 1, 1907, that no ofiScial notice 
thereof was served on him, but learning of 
the meeting he, having been previously 
qualified by John a Blackner, alderman of 
said Twenty-fifth ward, presented himself at 
said meeting and filed with the president his 
credentials entitling him to his seat as a 
member of said board of directors, and 
which credentials the board still retain. 

Relator also avers that a third and special 
meeting of the board was held on July 8, 
1907. That petitioner was informed by C. 
C. Hersman, one of its members, of the 
time and place of meeting; that petitioner 
at said time went to place of meeting and 
was '^stopped at the gate and denied admit- 
tance to the building by John Jordan, Sr., 
janitor of the building, who stated he was 
acting under instructions of the board of 
directors." Petitioner finally gained ad- 
mittance to the meeting, and then and there 
learned that the president of the board had 
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peremptorily declared relator's seat vacant 
**6n account of non-attendance," and that 
the board immediately proceeded to appoint, 
and did appoint James Fouse to fill the 
vacancy, without giving petitioner an op- 
portunity to prove that his absence from the 
first meeting was caused by his temporary 
absence from the city. 

It^was admitted at the argument of this 
case that the said appointee was a candidate 
for nomination at the primaries and de- 
feated. Petitioner averred that the only 
meeting he was absent from was the first 
meeting held on June 3, 1907, at the date of 
which he was absent from city. 

Respondents' answer does not deny the 
absence of relator from the city at the date 
of the first meeting, June 3, 1907, nor does 
it deny his attendance at the subsequent 
meetings of July 1st and 8th, 1907. It fails, 
too, to controvert relator's allegation that no 
official notices were given relator as to the 
times and place of the second and third 
meetings of the board, and utterly omits to 
respond to petitioner's allegation of his at- 
tempted exclusion by the janitor from the 
building at the third meeting, or **that such 
was done by the direction of said board,'' as 
stated by the janitor to petitioner, and as set 
forth in the petition. 

Respondents justify their action in de- 
claring relator's seat vacant and awardinig 
same to Fouse, by virtue of the provisions 
of the act of assembly of February 12, 1869, 
section 44, providing, **That if any person 
elected school director shall refuse to attend 
a regular meeting of the board after having 
received written notice from the secretary to 
enter and appear upon the duties of his 
office, or if a person, having taken upon 
him the duties of his office as director, shall 
neglect to attend any two regular meetings 
of the board in succession, unless detained 
by sickness or prevented by absence from 
the ward, or to act in his official capacity 
when in attendance, the directors present 
shall have power to declare his seat in the 
board vacant, and to appoint another in his 
stead, to serve until the next annual organi- 
zation of the board." The act is undoubt- 
edly a wise one, beneficial to the interests of 
our public school system and well put into 
operation when one absents himself *jfrom 



two successive meetings unless detained by 
sickness or absent from the ward;" but 
surely it was never intended to apply when 
the director might on the occasion of even 
an organization meeting (where a majority 
of the board were present, as in this case) 
be unadvoidably absent or sick, or prevented 
by any one of a thousond incidents of family 
or business exigencies. 

The language of the section of the act 
referred to indicates there must be a refmal 
to attend a regular meeting, on the part of 
the director, who has not yet undertaken 
the duties of his office before his seat can be 
declared vacant, whilst as to the director 
who has taken upon him the duties of his 
office the act authorizes the board to declare 
his seat vacant, if he neglects to attend any 
two regulaf meetings in succession. 

Was thei'e a refusal in this case? We 
think not. Such refusal is not shown by 
the facts set forth in relator's petition, nor 
does respondents' answer allege any **re- 
fusal" on the part of relator; yet the resolu- 
tion of the board adopted at its meeting, 
July 8, 1907, as set forth in reflpondents' 
answer avers that '^relator's seat was vacated 
by reason of his having 'failed' to attend 
the meeting or to act as such director. 
'^Refusal" being the only cause for such 
removal under the terms of the act, the 
resolution vacating relator's seat was utterly 
illegal. 

It might well be argued that a * 'refusal" 
to act may be implied as well as expressed. 
Even so, still such implication does not 
arise under the circumstances alleged in 
relator's petition and not denied by the 
answer. To the contrary, relator was 
anxious to perform the duties of his office 
and attended the second and third meeting; 
his presence at the second meeting was and 
should have been considered ample evidence 
of his desire to perform such, instead of 
which his seat was peremptorily and with 
* 'indecent haste" declared vacant and in- 
stantly supplied. Such action is neither 
within the spirit or meaning of section 8 of 
the act of assembly of 1864 or of the similar 
provisions of the 44th section of the act of 
assembly of 1809, P. L. 150. "The said 
acts are highly penal, in that they permit a 
few individuals liable to be governed by 
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personal feeling to oust by summary pro- 
ceedings the oflBcer duly chosen by the elec- 
tors to represent them in their school mat- 
ters. These acts must be strictly construed 
and every step in the proceeding must 
clearly appear to have been regular and 
within the power conferred by the statute. 
The writ of mandamus is not to seat the 
relator, but to compel the respondents to 
recognize his right:*' Com^ ex rd, v. Gibbons, 
196 Pa. 97. This investigation does not 
concern the title of James Fouse, the alleged 
successor of the relator, who was elected by 
the board to fill a vacancy that did not 
exist Consequently Fouse is not entitled 
to notice of this proceeding, as claimed by 
respondents. See Com, ex rd, v. Gibbons^ 
mpra; also Zidich v. Bovmian, 42 Pa. 83, 
the remedy by mandamus is clear on prin- 
ciple. . 

In this case there is no contest as to rela- 
tor's original title to his seat under a valid 
election, but only as to the legality of his 
ouster. If this was not valid, he has never 
been ousted, and mandamus is the proper 
remedy to prevent his further unlawful ex- 
clusion. We have no concern with the title 
of his alleged successor. He was unlawfully 
elected by the board to supply an imaginary 
vacancy. 

In re Prosit Brewing Company's Petition, 
127 Pa. 523 (1889), it is said: 'There is 
no form of pleading known to law in which 
greater certainty is required than in a return 
to a writ of mandamus.* It requires not only 
the greatest possible certainty, not merely 
certainty to a common intent or certainty 
to a common intent in general, but certainty 
to the greatest possible intent; or, as it is 
sometimes called, certainty .to a certain in- 
tent in every particular. The reasor for this 
strictness is, that at the common law the 
return could not be traversed. However 
that may be now in some cases, the rule is 
practically the same in the present instance. ' ' 
Again: '*A return to a mandamus must set 
forth distinctly and certainly, not argumen- 
tatively, inferentially or evasively, all the 
facts essential to the conviction, both as to 
the cause and mode of proceeding." Society, 
etc,, v. Com,, 52 Pa. 126. 

The return in the case at bar is neither 
certain or distinct and lacks all the elements 



as tested by the decisions. In Com. v. Alk- 
gheny County Commissioners, 37 Pa. 277, the 
court say e: **The facts relied on to justify 
the refusal to obey the maixdate of the writ 
of alternative mandamus must be clearly 
and specifically set forth, with sufficient 
certainty, and not argumentatively, inferen- 
tially or evasively, so that the court may see 
at once that such facts, if established or ad- 
mitted, are suflScient as the alternative for 
obedience to the writ." The facts alleged 
in respondents' answer are clearly insuflB- 
cient, uncertain, vague, and do not consti- 
tute a violation of the law governing in such 
cases, by virtue of which the ouster can be 
justified or approved by the court. 

Even though all the proceedings of the 
board preceding the ouster were regular, it 
is exceedingly doubtful whether the meeting 
of the board at which the ouster resolution 
was adopted was a meeting such as is con- 
templated by said act for the purposes of 
ouster. The language of the act of February 
12, 1869, section 44, is **that the directors 
present (meaning at such organization meet- 
ing) shall have power to declare his seat 
vacant." No action was taken at such or- 
ganization meeting, nor is there anything in 
the return to indicate that four members 
were present at the meeting of the board on 
July 9, 1907, when the. ouster resolution 
was passed. Even though the date of such 
meeting was legal, unless four members 
were present no such ouster could be de- 
clared: Butler Township School District Case, 
158 Pa. 165. 

The case of Caflfrey v. Caffrey, cited by 
respondents' counsel does not apply. That 
was a contest based on the claim of two 
contestants, each asgorting his election by 
the people; but this is purely a question of 
ouster and does not aflfect relator's original 
title to the seat. 

Where there is no contest as to a school 
director's original title to his seat under a 
valid election but. only as to the legality of 
his ouster for alleged absence from meetings, 
the remedy of the director is mandamus to 
prevent his further unlawful exclusion. The 
remedy by quo warranto (as suggested by 
respondents' brief) against the person 
chosen to succeed him does not apply: Com. 
ex rel. Gibbons, supra. 
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The answer of respondents being insuffi- 
cient for the reasons stated, the demurrer is 
therefore sustained and a writ of peremptory 
mandamus ordered to issue. 

For relator, E. E. Cotton and Robert E. 
MacConneU. 

For respondents, Joseph McClure, 



(Ck)mnion Pleas No. 4, Allegheny Ck).) 

BRIGGS MACHINERY CO. v. THE 
THOMAS McNALLY CO. 



Affidavit of defense — Sufficient of — Sale — Alle- 
gation of warranty. 

An affidavit of defense to a suit to recover the price 
of machinery sold and delivered to the defendant 
under a written contract which contains no war- 
•ranty, is insufficient which alleges plaintiffs 
warranted the machinery to do certain work 
which it failed to do, but does not set out that 
the warranty was omitted from the contract by 
fraud, accident or mistake. In addition the de- 
fendant did not deny that it had received the 
machinery and retained it without tendering its 
return. 

No. 371 First Term, 1908. Rule for 
judgment for want of sufficient affidavit of 
defense. 

By the Court. 

In this case the plaintiff sued to recover 
the price of certain machinery sold and de- 
livered to the defendant. These sales were 
upon written orders, copies of which are 
attached to the statement of demand, and 
said orders were accepted by the plaintiff. 
On May 14, 1907, the portable engine, and 
on June 10, 1907, the sawmill, and on May 
28, 1907, the circular saw, were delivered to 
defendant. All of this machinery was, and 
still is, retained by the defendant. 

The defendant, in an affidavit of defense, 
admitted the order for the sawmill and for 
the engine, but averred that the plaintiff 
* 'guaranteed*' that said outfit was capable 
of cutting from 10, 000. to 20,000 feet of 
lumber per day; and it admitted ordering 
the saw. The defendant then averred that 
the sawmill and engine were not of such 
capacity as guaranteed, and that the plaintiff 
delayed shipping the saw for twenty-two 
days. It is also averred that defendant has 
been obliged, by reason of the plaintiff's 



failure to carry out the contract, to buy 
lumber elsewhere; and that defendant has 
been damaged $5,000. 

In a supplemental affidavit of defense the 
defendant averred that the agreement was 
**partly written and partly verbal;" that 
the plaintiff ** warranted the said sawmill 
would cut or saw between 10,000 and 20,- 
000 feet of lumber per day; " that the plain- 
tiff delay shipment thirty days; that said 
sawmill was not nearly of the capacity afore- 
said, and that defendant was obliged to buy 
lumber in the open market and was thereby 
damaged. 

It will be observed that there is no denial 
of the receipt and retention of this mach- 
inery. There is no averment that the saw- 
mill is worth less than the price named, by 
reason of its alleged want of capacity. Nor 
is there any allegation that the delays were 
unreasonable. 

The contract for the sawmill and engine 
is in writing. It contains no warranty 
whatever. How, then, can the defendant 
avail itself of the alleged warranty? It is 
not claimed thai the agreement of warranty 
was omitted from the written contract by 
fraud, accident or mistake. We understand 
that such an averment is necessary in order 
to vary a written contract by parol testi- 
mony: Seitz V. Brewers Ref. Machine Com- 
pany, 141 U. S. 510. 

But even if there was a warranty, there 
are no averments of facts in this defense 
sufficient to enable the court, or a jury if 
upon trial, to ascertain what the damages 
suffered by the defendant are. It is true, 
the defendant alleges, that it was compelled 
to buy lumber elsewhere at an increased 
price, but this is not the measure of dam- 
ages. The true measure is the difference 
between the contract price of the thing pur- 
chased and the market value of the thing 
delivered. There is no statement in the 
defense upon this subject: Weed & Com- 
pany v. Weinberger, 12 Sup. Ct. 12; Ogden 
V. Beatty, 137 Pa. 197. 

Besides, the defendant has received this 
machinery, has retained it, and there is no 
allegation that it even offered to return the 
same; and there is no offer now to return it: 
Tate V. Eschler, 11 Sup. Ct. 224. 

We think the affidavit and supplemental 
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affidavit of defense are insufficient, and 
tberefore the rule for judgment is made 
absolute. 

For plaintiff, Shiras Ar Dickey. 

For defendant, Lavorence B. Cook 



tSfOxxvt of Common I^Uas gLo. 2^ 

ALLEGHENY COUNTY, 

BAIR & GAZZAM MANUFACTUR- 
ING CO. for use v. VANDERSAL. 

Corporations — Offictrs — Compensation for serv- 
ices — Corporate action thereon. 

The president of a corporation is not entitled to 
compensation for his services unless there has 
been due corporate action authorizing the pay- 
ment and amount. 

No. 374 January Term, 1908. 

Opinion by Young, J. Filed January 
27, 1908. 

This is a rule for judgment for want of a 
sufficient affidavit of defense. Four reasons 
are assigned jvhy judgment should be en- 
tered in favor of the plaintiff: First. The 
affidavit of defense does not disclose any 
corporate action upon the part of the Bair 
& Gazzam Manufacturing Company allow- 
ing the defendant compensation. Second. 
The affidavit of defense does not disclose 
any valid agreement between said defendant 
and said company preceding his alleged 
services for compensation to him for his 
official services. Third. There is no denial 
that defendant took and has $500 of said 
company's money, to which under the law 
he has no title. Fourth. The affidavit of 
defense is evasive. 

In February, 1907, Samuel W. Vandersal 
was elected by resoulution duly passed by 
the board of directors of the Bair & Gazzam 
Manufacturing Company president of the 
company to fill the unexpired term of his 
predecessor, H. C. Bair. He entered upon 
the duties of his office and took into his 
possession on June 17, 1907, $500 of the 
plaintiff's money on account of compensa- 
tion which he claimed for his services ren- 
dered to the company as its president. The 
defendant in his affidavit of defense admits 
the receipt of the $500 and claims that he is 
entitled to it because, having been elected 



president of the company he accepted the 
office upon the express condition and under- 
standing that he should be paid a reasonable 
and proper salary for the services which he 
should thereafter render, and that he entered 
upon the duties of the office, performed the 
duties, still continues to hold the office, and 
is willing and ready to perform the duties. 
There is no question that Mr. Vandersal did 
render important and valuable services to 
the plaintiff company, and that if the case 
went to the jury, the jury would in all 
probability jSnd that his services were well 
worth the amount which he claims; but we 
are confronted in this case by the rule of 
law that an officer of a corporation is not 
entitled to compensation unless such com- 
pensation has been agreed upon before he 
accepts the office. An examination of the 
cases satisfies us that this is the true rule. 
It was so held in KUpatrick v. Penrose Ferry 
bridge Company^ 49 Pa. 118, where the court 
said, **The salary or compensation of cor- 
porate officers is usually fixed by by-law or 
by resolution either of the directors or stock- 
holders, but when no salary has been fixed 
none can be received. " To the same effect 
is the preceding case of the Loan Association 
V. StoTiemetZy 29 Pa. 534, and the subsequent 
cases of Martindale v. Wilson Cask Company^ 
134 Pa. 343, and McGowan v. Lincoln Park 
<k Steamboat Consolidated^Company, 181 Pa. 
55. The affidavit of defense in this case 
does not allege the fixing of the salary of 
the defendant. The most that is claimed 
by him is that he accepted the office upon 
the express condition and understanding 
that he should be paid a reasonable and 
proper salary. This does not comply with 
the law as we understand it. II does not 
allege a resolution of the board of directors 
by which he would be entitled to a reason- 
able and proper salary. Even if there were 
such a resolution, it would not be a compli- 
ance with the law as we understand it, be- 
cause it would not fix the amount of the 
salary. Nor would it be a good defense to 
say that the different directors had agreed 
to the payment of a reasonable and proper 
salary. As was said in Allegheny County 
Workhotise v. Moore^ 45 Pa. 408, **Corporate 
rights are not to be frittered away by loose 
and unauthorized declarations made by per- 
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sons who at the time had no authority to 
bind the corporation.'' We are clearly of 
the opinion that to entitle the defendant to 
retain any money from the corporation for 
his salary he must show a resolution of the 
board of directors jSxing his salary before he 
entered upon the duties of his office. 

The rule must therefore be made absolute. 
For plaintiff, Shiraa & Dickey, 
For defendant, Willis K McCooh 



WASHINGTON COUNTY, 



COMMONWEALTH v. CLUTTER. 



District attorney's bill — Information — Affida- 
vits — Injormation received — Posilve aver- 
ments. 

It is proper for a district attorney, with leave of 
court, to present a district attorney's bill to the 
grand jury based upon information received. 

In such a case, where the information sets forth 
•the facts as true, the addition of the words * 'in- 
formation on information received,*' does not 
affect the positive character of the other aver- 
ments. 

No. 27 February Term, 1907. Motion to 
quash information, and motion of the dis- 
trict attorney for leave to send bill of in- 
dictment before the grand jury. 

Opinion by McIlvaine, P. J. Filed Feb- 
ruary 5, 1907. 

On November 12, 1906, William B. Mc- 
Bride appeared before E. N. Dunlap, a jus- 
tice of the peace in and for Washington 
county, and **upon oath administered ac- 
cording to law, deposed and said that at 
Canton Township, in said County of Wash- 
ington, on about November 7, A. D. 1906, 
George W. Clutter, the above named defen- 
dant, did then and there unlawfully, being 
a constable and oflScer of the Commonwealth, 
wilfully and fraudulently receive and take 
by color of his office a fee and reward not 
allowed by law or act of assembly of this 
Commonwealth, froni one Joseph Abraham, 
and then and there unlawfully extort from 
the said Joseph Abraham the sum of $2 by 
threatening to arrest him for the offence of 
peddling without a license, for which said 
payment of $2 he, said George W. Clutter, 



then and there gave a false, forged and count- 
erfeited receipt purported to be signed by 
one W. B. McBride, whom the said George 
W. Clutter then and there unlawfully and 
falsely pretended to be. Information on in- 
formation received. Complainant therefore 
prays and desires that a warrant may issue 
and the aforesaid defendant, George W. 
Clutter, may be arrested and held to answer 
the charge of extortion, forgery and false 
pretence." He was arrested, bad a hearing 
and was bound over to court. 

The motion of the defendant's counsel is 
to quash the information above quoted from 
because on its face it shows it was made **on 
information received and not from personal 
knowledge of the complainant, W. B. Mc- 
Bride, and does not set forth the name of 
the informant nor the fads communicated 
to the complainant or his )>elief in the in- 
formation received." 

The counter-motion of the district attor- 
ney is supported by his petition under oath 
and is ''that he be permitted, as prosecuting 
officer of the said county of Washington, to 
lay before the grand jury, now in session, a 
district attorney's bill against the said 
George W. Clutter on the charges contained 
in said information," averring that ''said 
offences are against the administration of 
public justice," in the prosecution of which 
the public at large is vitally interested." 

It is certainly a question vitally affecting 
the public welfare to know whether its sworn 
officers, who have to do with the execution 
of its laws and the administration of justice 
by its courts, are unlawfully and corruptly 
using their office for their own private gain 
and the oppression of others. And the dis- 
trict attorney, having his attention o£5cially 
drawn to such a charge by its reaching the 
dockets of the criminal courts, although in 
an irregular way, would (if after investiga- 
tion he found the charge probably true) 
have the right with leave of court to present 
a bill of indictment before the grand jury 
for its investigation upon his official oath 
and responsibility. That this power exists 
cannot be questioned. "District attorneys' 
bills," as they are commonly called, are not 
uncommon in this court. There is not a 
term that they are not laid before the grand 
jury: McCuJlough v. Com., 67 Pa. 30; 
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Brown v. Com., 76 Pa. 319; Rowand v. 
Com., 82 Pa. 405. 

We might here stop and grant the prayer 
of the district attorney by permitting a bill 
of indictment to be laid before the grand 
jury, but we are requested to also pass upon 
the motion of the defendant's counsel, even 
if we do allow a district attorney's bill to be 
filed for the same offence charged in the in- 
formation, so that justices of the peace may 
be informed as to their duty in drawiug 
complaints which are made before them in 
criminal cases. 

The Constitution of the commonwealth of 
Pennsylvania provides that no warrant shall 
issue to seize the person of any one without 
probable cause, supported by oath or affir- 
mation subscribed by the affiant. Substan- 
tially the same provision is found in the 
.Constitution of the United States. George 
W. Clutter was arrested, and after hearing 
was bound by his recognizance to appear in 
this court at the next session thereof to 
answer the charge contained in the com- 
plaint of W. B. McBride as hereinafter set 
out The question is, has he been deprived 
of the right guaranteed him by the constitu- 
tional provisions just referred to? We think 
not. The cases of Com. v. Roland, 10 Dis- 
trict Reps. 410; Com. v. Clement, 8 District 
Reps. 705, cited by defendant's counsel, can 
easily be distinguished from the case at bar. 
In the case passed upon by Judge Reed, the 
affiant set forth none of the facts communi- 
cated to him. The complaint amounted to 
nothing more than an affidavit "that the 
affiant had been informed that the defend- 
ant had committed the crime of adultery." 
No facts showing to the justice probable 
cause were stated in the complaint. In the 
case decided by Judge Landis, the complaint 
was * ''that 'Joseph Schlegelmilch, upon his 
solemn oath from information received, 
saith,*' etc. 

In the case at bar the affiant swears pos- 
itively and without qualification to the facts, 
which clearly show probable cause. The 
words "information on information receiv- 
ed" are entirely disconnected with what 
precedes and is surplusage. For what pur- 
pose it was written in the complaint we do 
not know. It certainly in no way would 
relieve the complainant from having sworn 



that the facts stated by him were true. 
Every oath made ))y an affiant that certain 
facts stated in his affidavit are true must be 
on information received. All our knowledge 
is upon information received. A man's con- 
victions that a fact stated by him is true 
arises from information he has received by 
inquiry, observation, investigation and study. 
We hold, therefore, that a complainant in a 
criminal case cannot swear positively to a 
fact or facts and then escape the consequence 
of such oath By adding at the end of the 
complaint the words "information on infor- 
mation received." If he wants to avoid 
swearing positively to the truth of a fact, 
his complaint should read in this way: 
"John Doe, upon cath administered accord- 
ing to law, deposes and says that he is in- 
formed by Richard Roe" that certain facts 
exist (which constitute probable cause, stat- 
ing them), and then follow this by the aver- 
ment that he believes these facts of which 
he has been informed by Richard Roe are 
true, and that he expects to be able to prove 
that they are true. 

One about to make a complaint before a 
justice of the peace in order to obtain a 
warrant of arrest, we would therefore say, 
can pursue either of two courses: 

1. If the information he has received is 
of such a character as to produce conviction 
in his own mind, after investigation, that 
probable cause for charging the defendant 
with the commission of a crime in fact ex- 
ists, he can, "upon his oath, depose and 
say that the facts showing probable cause 
are true or are, to the best of his knowledge, 
information and belief, true:" Com. v. 
Green, J 85 Pa. 641. 

2. If he wishes to avoid the responsi- 
bility of a positive oath, he should, "upon 
his oath, depose and say that he is infor- 
med" (stating the facts which show probable 
cause of which he is informed, and who in- 
formed him), and then state that he believes 
the facts of which he has been informed to 
be true, and he expects to be able to prove 
them true. 

And now, February 5, 1907, motion to 
quash information herein filed overruled, 
and m6tion of district attorney to send bill 
before grand jury allowed. 

For commonwealth, 0. C. Underwood and 
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0. L, V. Acheson, 
For defendant, McHvaine & WUHams, 

[From Harry Bussell Myers, Esq., Washington, Pa.] 



HARRISBURG, 



SPECIAL BUILDING ASSOCIA- 
TION LOANS. 

Special oModation — Special louns — Act of 1874 

To permit a shareholder to secure a loan in excess 
of the full value of the shares held by him is a 
violation of the spirit and the letter of the law, 
and a step in the direction of making loans to 
persons who irre not shareholders at all, thus ig- 
noring and nullifying the very purpose cff build- 
ing and loan associations, which is to make loans 
to their shareholders. 

Request of Commissioner of Banking 
Berkey for opinion. 

Opinion by Fleitz, Deputy Attorney- 
General. Filed December 9, 1907. 

Your letter of recent date to this depart- 
ment stating that certain building and loan 
associiations are making what they denomi- 
nate **8pecial loans'* to shareholders, which 
loans are not based upon the par or market 
value of the shares held by the borrowers, 
and asking that you be furnished with an 
official opinion upon the right of these asso- 
ciations to make such loans, received. 

In the act of April 29, 1874, P. L. 73, 
providing for the incorporation of building 
and loan associations, the following language 
appears in clause 1 of section 37: **They 
shall have the power and franchise of loan- 
ing or advancing to the stockholders thereof 
the moneys accumulated from time to 
time." 

Clause 4 of the same section provides as 
follows: **The said officers shall hold stated 
meetings, at which the money in the treas- 
ury, if over the amount fixed by charter as 
the full value of a share, shall be offered for 
loan in open meeting, and the stockholder 
who shall bid the highest premium for che 
preference or priority of loan, shall be en- 
titled to receive a loan of not more than the 
amount iSxed by charter as the full value of 
a share for each share of stock held by such 
shareholder.*' 



It would be unwise to allow any deviation 
from this method of making loans, so 
plainly expressed by the legislature in the 
act authorizing the creation of these benefi- 
cial associations, l^o permit a shareholder 
to secure a loan in excess of the full value 
of the shares held by him is a violation of 
the spirit and letter of the law, and a step 
in the direction of making loans to persons 
who are not shareholders at all, thus ignor- 
ing and nullifying the very aim and purpose 
of these associations, which is to make loans 
to their shareholders. 

I am therefore of opinion and advise you 
that such practice ought not to be acquiesced 
in by your department, and that the asso- 
ciations making such loans be notified that 
they must cease doing so. 

(From Paul A. Kunkel, Esq., aarrlsbur^, Pft.) 



The power of an accused person to waive 
the right to a jury trial is denied in Re Me- 
Quown (Okla.) 11 L.R.A.(N.S.) 1136. 

-♦► 

The Circuit Court of Appeals, Second Cir- 
cuit, has held, in Matter of Mayer, Leslie 
and Bay lis. 19 Am. B. R. 356, that a bank- 
ruptcy court is without power to restrain a 
sale by the pledgee of property held by him 
under a valid agreement of . pledge by the 
bankrupt, and pursuant to its terms. 



That the mains of a private gas company 
cannot pe laid in a country highway with- 
out additional compensation to the owner 
of the fee, is declared in Strother v. Calor 
Oil&G. Co. (Ky.) 11 L.R.A.(N.S.) 727, 
although their purpose is to supply gas to 
the public. 



In Allen v. McMannes, 19 Am. B. R. 
276, it has been held that the sale of the en- 
tire stock of goods of a retail merchant, within 
four months of his adjudication as a bank- 
rupt, casts the burden of proof upon the 
purchaser to show that he had no notice of 
facts or circumstances sufficient to arrest his 
attention and puts him on inquiry and re- 
quires him to use such means of knowledge 
as were at hand to learn whether the seller 
was not in financial difficulty. 
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ALLEGHENY COhNTY. 

MONONGAHELA NATIONAL 
BANK OF BROWNSVILLE v. 
SAY. 

Promissory note — Collateral — Sent vrithout re- 
turning collateral — Affidavit of defense. 

An aflSdavit of defense to an action on a promissory 
note which sets forth that plaintiff holds certain 
stock as collateral and has not offered to deliver 
same to defendant is insufficient. Defendant's 
remedy is to pay the note and demand return of 
the collateral. 

No. 970 Fourth Term, 1907. Motion for 
judgment for want of suflBcient affidavit of 
defense. 

SWEARINGEN, P. J. 

The plaintiff averred in its statement of 
demand, that on August 11, 1905, the Har- 
mony Land Company executed and deliver- 
ed to the defendant, its promissory note at 
four months, wherein it promised to pay to 
his order the sum of $5,000 at the Mononga- 
hela National Bank of Brownsville, Pa., that 
this note was endorsed by the defendant and 
was purchased by the plaintiff, before ma- 
turity for value; that said note was protested 
when it became due and unpaid, and^notice 
thereof was given to the defendant; and that 
on March 21, 1906, plaintiff had received 
on account thereof, t500. Wherefore, the 
plaintiff claims $4,500 from defendant, with 
interest on $5,000 from December 11, 1905 
to March 21, 1906, and on $4,500 from 
March 21, 1906 to dale, with protest fees of 
$1.52. 



In his aflBdavit of defense, the defendant 
admits the endorsement of the note. He 
does not deny that plaintiff purchased it be- 
fore maturity, and for value. Nor does he 
deny that the note was protested for non- 
payment and that he had notice of protest. 
The def«^nse, upon which he relies, is as 
follows: 

'^Defendant admits that he endorsed the 
note sued upon as alleged in plaintiff's state- 
ment of claim. But defendant avers that 
after the endorsement of said note, to- wit 
on January 30, 1907, in reeponse to a de- 
mand by the plaintiff, he delivered to the 
plaintiff, three hundred and fifty (350) 
shares oif the capital stock of the Harmony 
Land Company as collateral security on said 
note; that said stock is now held by the said 
plaintiff and that the value of said stock is 
at least six thousand one hundred and 
twenty-five ($6,125) dollars, or the value 
of one thousand six hundred and twenty- 
five dollars in excess of plaintiff's claim in 
this case; that said stock in the possession 
of the plaintiff, as above stated, is the prop- 
erty of the defendant and that the said 
plaintiff has not delivered said stock to the 
defendant or offered so to do, but still re- 
tains possession thereof. *' 

We are of opinion that this defense is not 
sufficient to prevent judgment. It will be 
observed that the note in suit is a common 
promissory note — not a collateral note in 
which there is authority to sell collateral. 
Whilst the plaintiff is the holder of the 
collateral mentioned in the affidavit of de- 
fense, yet the plaintiff cannot sell the collat- 
eral for want of authority. The remedy of 
the defendant is to pay the debt and demand 
the return of his collateral, which the plain- 
tiff will then be obliged to deliver to him. 
The authorities are against the position 
which is taken by the defendant. McCaus- 
land V. Hickman, 3 W. & C. 94; Bank v. 
Marris, 1 W. & C. 330; Wilbert Trust Com- 
pany v. Weaver, 6 Lancaster Review 116, 
Lishy V. 0'Brien,'4, Watts 141. 

We are of opinion that the affidavit of 
defense does not present any sufficient de- 
fense and the rule for judgment is made 
absolute. 

For plaintiff, Reed^ Smith, Shaw & Bed, 

For defendant, Sylvester J, Luce. 



Digitized by 



Google 



278 



PITISBURGH LEGAL JOURNAL. 



NxmberS? 



(Common Pleas No. 4, Allegheny Co.) 



BURNS V. ARMSTRONG. 



Practice — Affidavit of defense to amended state- 
ment — Second rule for judgment. 

After a rule for judgment for want of a Bufficient 
affidavit of defense was discharged plaintiff filed 
an amended statement to which defendant filed 
a second affidavit of defense and plaintiff took a 
second rule for judgment. Held, that the court 
had power to entertain the second rule. 

An aflBdavit of defense by the endorser of a note 
denying that plaintiff gave him notice of dis- 
honor but not denying that the note was duly 
protested is insufficient. 

No. 252 First Term, 1901. Rule for judg- 
ment for want of sufficient affidavit of de- 
fense. 

SWEARINGEN, P. J. 

In .this case, after an affidavit of defense 
was filed, a rule for judgment was taken, 
which upon argument, without objection of 
plaintiff's counsel, was discharged. There- 
upon the plaintiff, by leave of court, filed 
an amended statement of demand. In this 
amended statement the plaintiff declared 
upon a promissory note, of which a copy 
was attached, marked * A." The following 
is a copy of the note: 

Pittsburgh, Pa., May let, 1907, 
$6,000.00 

Four months after date I promise to 
pay to the order of James E. Glass Six 
Thousand Dollars, at The Treasury 
Trust Company, Pittsburgh, Pa., with- 
out defalcation, for value received. 

James E. Glass. 
Endorsed: 

James E. Glass, 
A. I. CoOKE, 

Cuas. H. Muehlbronner, 
Tuos. McGoVERN, 
Edward Schenk, 
Jno. H. Armstrong, 
T. Burns. 
The plaintiff averred that, prior to May 
1, 1907, he became the holder in due course 
q{ a certain promissory note, of which one 
James E. Glass was maker, and the defend- 
ant, among others, endorser; that, being 
such holder, he had said note discounted at 
the Lincoln National Bank of Pittsburgh; 



that, upon maturity thereof, the aforesaid 
note, now marked **A,'* was made and en- 
dorsed as aforesaid and delivered to the 
Lincoln National Bank in payment of said 
note previously discounted by it; that, upon 
maturity of said note, now marked *'A,*' 
payment thereof was refused and it was 
protested, notice of which was given to the 
defendant and to the other endorsers and to 
the maker; that plaintiff has been obliged 
to pay and lift said note, which he now 
holds. 

To this amended statement of demand the 
defendant filed what he called a protest, in 
which he denied the right of the plaintiff to 
require him to file an affidavit of defense to 
said amended statement; and then the de- 
fendant filed an affidavit of defense to said 
amended statement of demand. 

In the latter affidavit, the ■ defendant *'on 
information received" denies that the Lin- 
coln National Bank discounted the note 
executed prior to May 1, 1907; but the de- 
fendant does not allege that he believes 
such information, and that he expects to 
prove it. He denies that the note in suit 
was delivered to said bank in payment of 
the prior note. He, **on information re- 
ceived," denies that exhibit A is a true and 
correct copy of the note, upon which suit is 
brought; but he does not state wherein said 
copy is incorrect, nor that he believes the 
information, and expects to prove it He, 
**on information received," denies that the 
plaintiff had the note in suit protested; and 
he denies that the plaintiff, as junior endor- 
ser, gave notice of protest or di?h(»nor to 
defendant. But the defendant does not 
deny that notice of protest was sent to him 
and to the other endorsers. 

Thereupon the plaintiff entered a second 
rule for judgment for want of a sufficient 
affidavit of defense. The defendant now 
takes the position that the court has no 
power 'to entertain the second rule. But 
we cannot agree with him. The purpose of 
the practice is to avoid delay, by having the 
court, upon a rule, determine what it must 
determine upon trial, whether or not, as- 
suming all that is alleged in the defense as 
true, the plaintiff is entitled to binding in- 
structions. The reason for the practice ap- 
plies to a case where an amended statement 



Digitized by 



Google 



March 25, '08. 



PITi 'SBURGH LEGAL JOURNAL. 



279 



is filed and an affidavit of defense thereto is 
filed, equally as strong as it does in the first 
instance. It will be observed that the de- 
fendant voluntarily filed his affidavit of 
defense to the amended statement. There 
is no question here as to the right of the 
plaintiff to compel the defendant to file 
such an affidavit of defense. He has filed 
it But we think the point is decided in 
the case of Cook v. Forker, 193 Pa. 461. 

The defendant has not denied the making 
and endorsing of the note in suit, and he 
has not sufficiently denied the copy at- 
tached; he has not demanded inspection of 
the original. The defendant has not denied 
that the plaintiff is the holder of the note 
in suit. He has not denied that said note, 
at maturity, was presented at the place 
named in the note for payment, and that 
payment was refused. He has not denied 
that said note was protested. He does say 
that the plaintiff gave him no notice of dis- 
honor. But this is immaterial. It was the 
doty of the Lincoln National Bank to pro- 
test the note, upon non-payment, and to 
give the notice. There is no averment that 
said bank did not do so; and there is no 
averment that notice of dishonor was not 
sent to the defendant: Odd Fellows Savings 
Bank v. Miller, 179 Pa. 412. 

The defendant endorsed this note, gave 
the credit of his name to all subsequent en- 
dorsers, and he cannot avoid liability by 
proving the allegations in this affidavit of 
defense. 

The rule for judgment is made absolute. 

For plaintiff, Rohm H. McElroy. 

For defendant, T. L. Gartner. 



(Ck>mmon Pleas No. 4, Allej2;heny Co.) 



BOROUGH OF GRAFTON v. 
RICHARDS: 



Municipal claims — Assumpsit — Act of April 23, 
1889— Act of April 4, 1907. 

The act of April 23, 1889, providing for the filing 
of municipal claims for street improvements is 
exclosive in the remedy and does not authorize 
an action in assumpsit for the claim. 

The act of April 4, 1907, providing that municipal 
claims may be proceeded for by lien or by action 
in assumpsit is not retroactive. 



No. 226 First Term, 1908. Demurrer. 

Opinion by Carnahan, J. Filed January 
9, 1908. 

Beals street, in the borough of Crafton, 
was paved and curbed in 1901 by authority 
of an ordinance of said borough. The de- 
fendant was then and is now the owner of a 
certain lot of ground abutting upon Beale 
street, which was so improved in front of 
said premises! The borough, in 1907, 
brought an action of assumpsit to recover 
from defendant her proportionate shaie of 
the cost of said improvement, allowing a 
deduction of one-third of the total cost, 
which the borough itself had assuitied and 
paid. To the plaintiff's declaration the 
defendant demurs, assigning as a reason, 
inter alia, that the act of assembly under 
which the improvement was made prescribes 
a method by which the cost of the same is 
to be collected, namely, by municipal claims 
filed against the delinquent owners. 

The act of April 23, 1889, P. L. 44, being 
the act referred to and under which the said 
improvement was made, provides for the 
filing of municipal claims and makes no 
reference to actions of assumpsit. The 
method so provided is exclusive, and if 
there be no other legislation applicable to 
the subject and upon which this action can 
be properly based, it is brought without 
authority of law and cannot be sustained. 

The plaintiff relies upon the act of assem- 
bly of April 4, 1907, P. L. 40, as authority 
for the action. This act provides: 

**Section 1. Be it enacted, etc.. That 
hereafter all municipalities of the Common- 
wealth of Pennsylvania may proceed for the 
recovery or collection of any municipal 
claim or claims whatsoever, by lien or by 
action of assumpsit." 

Statutes should be so construed as to 
operate prospectively and not retrospectively, 
unless it be plain, from the language used, 
that the intention of the- legislature was 
otherwise. We find nothing in this statute 
to indicate that the legislature intended that 
it should have a retroactive effect; nor does 
its title, which is **An act providing for the 
recovery and collection of municipal claims 
by lien or by action of assumpsit," give in- 
dication of such intention. 

We are, therefore, of opinion that the act 
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of April 4, 1907, is not retroactive in eflFect. 
It follows that this suit is without authority 
of law and that the demurrer should be 
sustained. 

And now, to wit, January 9, 1908, upon 
due consideration, the demurrer of defend- 
ant is sustained and judgment is hereby 
entered in favor of defendant and against 
the plaintiflF. 

For plaintiflF, John 0. Petty, 

For defendant. H. G. Tinker. 



CflJouvt of (£ioxxnxion ^leas Uo* 2, 

ALLEGHENY COUNTY. 



COMMONWEALTH ex rel. COM- 
MISSIONER OF NORTH VER- 
SAILLES TOWNSHIP V. PITTS- 
BURGH & CONNELLSVILLE 
R. R. CO. 



Railroads — Turnpikes — Occupancy of — Dam- 
ages — Act of 1869 — Mandamus. 

A railroad company, which in the improvement of 
itb road, crosses or occupies a turnpike and such 
improvement is within the meaning of the act of 
1869, relating to the straitening and widening of 
the right of way of railroads, the proceeding to 
determine the damages for such crossing or occu- 
pancy is by the appointment of viewers in the 
quarter sessions and not by writ of alternative 
mandamus, provided the act of 1869 is supple- 
mental to the charter under which the railroad 
operates. 

No. 561 July Term, 1907. 

Opinion by Young, J. Filed January 
23, 1908. 

This cause comes before us upon demur- 
rer to the return to the alternative writ of 
mandamus. The defendant, in the second 
paragraph of its return, suggests that the 
Pittsburgh & Connellsville Railroad Com- 
pany was incorporated under the act of 
April 3, 1837, P. L. 185, and the various 
amendments and supplements thereto, and 
suggests that the act of March 21, 1855, P. 
L. 104, provided that the provisions of the 
fourth and fifth sections of the act of assem- 
bly of March 27. 1848, and the act of March 
20, 1849, relating to the assessment of land 
damages and the crossing and occupying of 
turnpike or public roads, should be extended 



to the Pittsburgh & Connellsville Railroad 
Company, and that all former amendments 
or supplements to the act inconsistent there- 
with were repealed. Defendant further sug- 
gests that the act of 1849 provides in suD- 
stance that when the site of any turnpike or 
public road has been changed and wlien the 
necessary time has elapsed to enable the 
railroad to comply with the provisions of 
the fifth section of the act of 1848, it shall 
be the duty of the court of quarter sessions 
of the county in which such turnpike or 
public road shall be located, upon petition 
of the company owning the said turnpike, 
or twelve or more citizens of the township 
in which said public road may be, to ap- 
point three competent persons, etc., as 
viewers, etc. And it is therefore suggested 
that this court has no power to award the 
writ of mandamus in this case, but that the 
plaintiff has an adequate remedy nt law by 
proceedings in the court of quarter sessions. 
To this return the plaintiflF filled a demurrer, 
and the single question to be decided is 
whether the jurisdiction is in this court by 
writ of mandamus or whether the jurisdic- 
tion is in the quarter sessions by the appoint- 
ment of viewers, etc. 

The act of March 27, 1848, P. L. 273, is 
a supplement to the charter of the Pennsyl- 
vania. Railroad Company, and in its fifth 
section provides that if said railroad com- 
pany shall find it necessary to change the 
site of any turnpike or public road they 
shall cause the same to be reconstructed. It 
having been determined, as set forth in the 
preamble to the act of the 20th of March, 
1849, P. L. 196. which was also a supple- 
ment to the charter of the Pennsylvania 
Railroad Company, that, while provision 
was made for the reconstruction of a public 
road taken, there was no provision made for 
compelling the* company to comply with 
that law, it was therefore enacted that the 
court of quarter sessions should upon peti- 
tion of certain persons appoint three compe- 
tent viewers to inquire into whether the 
railroad company had reconstructed the 
road. We havt*, therefore, the defendant 
authorized to change the site of a public 
road, and also provision that if in changing 
that site a new road is not constructed a 
proceeding may be had in the court of quar- 
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ter segsions to determine the question. We 
have, then, the act of 1869, authorizing a 
railroad company to straighten and widen 
its road, and we have, by the decision of 
the Supreme Court of this st»te in the case 
of Marlor v. Philadelphia, Wilmington & 
Baltimore Railroad, 166 Pa. 524, a decision 
that the act of 1869 is to be read as a sup- 
plement to all railroad charters granted by 
special laws. If the act of 1869 is a supple- 
ment to the special charter of the defendant 
railroad, there can be read into it all the 
provisions of the special acts and their sup- 
plements granting rights to the defen<lnnt 
company, and therefore, if the defendant 
company in originally locating its right of 
way and constructiitg its railroad had the 
right to take a public road, it certainly has 
this right under the act of 1869. While the 
defendant had exhausted its power by its 
first location, there can be no question that 
the act of 1869 was intended to author- 
ize a railroad company to increase its facili- 
ties by widening, etc., to meet the exigencies 
of public travel and business. The defend- 
ant company, therefore, had the right under 
the act of 1869 to take a public road in 
making its improvements, and the act of 
assembly authorizing it to take the public 
road provided the means of compelling the 
railroad company to supply another road, 
namely, by proceedings in the court of 
quarter sessions. The act of March 21, 1806, 
provides: 

**That in all cases where a remedy is pro- 
vided or duty enjoined, or anything directed 
to be done by any act or acts of assembly of 
this commonwealth, the directions of the 
said acts shall be strictly pursued, and no 
penalty shall be inflicted, or anything done 
agreeably to the provisions of the common 
law, in such cases, further than shall be 
necessary for carrying such act or acts into 
eflfecf 

This has been sustained by many de- 
cisions. A remedy having been provided, 
as we have seen, in the acts of 1848 and 
1849, by proceedings in the quarter sessions, 
this court has no jurisdiction to com])el the 
building of a road by mandamus. 

The demurrer must therefore be overruled. 
For plaintiff, <S. M. Cunningham, 
For defendant, Mcdeave & Wendt. 



Couvt of ©oiumott l^leas; 

FAYETTE COUNTY. 



HUTCHINSON v. BARNES. 



Deed — Warranty deed— Husband and wife — 
Subsequent purchase of outstanding interest 
by wife. 

Where a wife has joined with her husband in a 
warranty deed in conveying an entire estate in 
land l)eU)nging to her husband, and in which she 
has no interest, and subsequently purchases at 
sheriff's sale an undivided interest in the land, 
her purchase oT such interest inures to the benefit 
of the parties holding under the deed which she 
had previously executed. 

No. 216 September Term, 1906. Eject- 
ment. 

Opinion by Umbel, J. Filed August 13, 
1907. 

From the agreement of counsel the plain- 
tiff's statement and the defendant's answer 
and abstract of title filed in this case we 
make the following: 

In 1839 the commonwealth of Pennsyl- 
vania patented to Isaac Hutchinson a tract 
of land situate in Union township Fayette 
county, Pa., containing two hundred and 
fifty- five acres and one hundred and forty - 
five perches, and in 1864 said Isaac Hutch- 
inson devised, inter alia, the part now in 
dispute to Wilson 11. Hutchinson for life, 
and at his death to his children, by will 
probated December 24. 1866, in Will Book 
4, p. 162. 

Wilson H. Hutchinson and five of his 
children by deeds of various dates conveyed 
the land in dispute to Elijah Hutchinson, 
who with his wife Ann, the present plain- 
tiff, by deed dated September 13, 1884, con- 
veyed the land in dispute to Clark E. Hutch- 
inson, who by will probated July 12, 1887, 
in Will Book 10, p. 292, devised it to Mary 
Hutchinson, who by deed dated May 10, 
1905, recorded in Deed Book 240, p. 205, 
conveyed it to Walter Hutchison, who by 
deed dated May 16, 1905, recorded in Deed 
Book 240, p. 206, conveyed it to Martha B. 
Barnes, wife of James R. Barnes. 

Wilson H. Hutchinson, had seven chil- 
dren, two of whom, Wilson and Howard, 
did not join in the aforesaid deeds to Elijah 
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Hutchinson, but by deeds dated Septembe 
17, 1890, and October 13, 1892, recorded in 
Deed Books 96 and 115, pp. 164 and 38, 
respectively, conveyed their interests in the 
said land to Geo. B. Hutchinson, as whose 
property it was sold by the sheriff of Fayette 
county to Ann Hutchinson — plaintiff herein 
— sheriff^s deed dated April 1, 1897, Sheriff's 
Deed Docket 4, p. 103. 

Since September 13, 1884, Clark E. 
Hutchinson and those claiming under and 
through him have had quiet and undisputed 
possession of the whole of said premises. 

While the praecipe and wrfl set forth and 
claim an undivided two- thirds interest of 
and in about twenty acres of the said first 
mentioned tract, by amendments and ad- 
missions, the matter actually in dispute is 
narrowed and limitted to an undivided two 
sevenths of only eighty-eight perches of the 
said land, and that is what is claimed by 
the plaintiff. 

In view of the fact that Wilson and 
Howard, two of the remaindermen and 
children of Wilson H. Hutchinson, did not 
join in the conveyances to Elijah Hutchin- 
son, their interests in the said land were not 
at that time affected thereby and remained 
undisturbed and continued to vest in them 
until conveyance by them to George B. 
Hutchinson, who doubtless could have re- 
covered the said undivided two sevenths had 
he proceeded to do so. 

It is insisted on the part of the plaintiff 
that she has succeeded to the title and all 
the right of George B. Hutchinson of, in, 
and to the said eighty-eight perches, and 
that if eaid George B. Hutchinson was en- 
titled to recover the said undivided two 
sevenths that the plaintiff succeeding to all 
his rights, etc., in like manner should re- 
cover. Against which, however, it is urged 
on the part of the defendants as follows, viz: 

The plaintiff having been a parly privy to 
and joined with her husband in the deed of 
September 13, 1884, to Clark E. Hutchin- 
son conveying the whole and complete fee 
simple title to said eighty-eight perches, any 
interest she might thereafter acquire of or in 
the same, through any source or channel 
except Clark E. Hutchinson would inure to 
the benefit of the said Clark E. Hutchinson 



and those claiming by, through or under 
him. 

Open, notorious, adverse, and uninter- 
rupted possession of the said land by the 
defendant and her predecessors in title for 
more than twenty-one years. 

The plaintiff does not question but that 
as an abstract proposition of law the prin- 
ciple set forth in defendant's contention 
above is correct, but insists that it does not 
apply in this case because the plaintiff here- 
in had no interest in the fee simple title to 
the property in question when she joined in 
the conveyance of September 13, 1884. 

We have not been able to discover any 
Pennsylvania authorities exactly in point 
and none have been cited, but in our opin- 
ion the plaintiff knowing, when she pur- 
chased the undivided two sevenths as the 
property of George B. Hutchinson, that she 
had some years previously joined with her 
husband in a deed conveying and warrant- 
ing to Clark E. Hutchinson the entire title 
to said eighty-eight perches, including the 
undivided two sevenths she was then pur- 
chasing, and possibly for that very reason 
was induced to become a 'purchaser at the 
said sheriff' 9* sale, on her acquiring title in 
that way to the said undivided two sevenths 
interests of Wilson and Howard Hutchinson, 
it would inure to the benefit of the party or 
parties who then were holding under the 
conveyance made by the plaintiff and her 
husband September 13, 1884. 

Notwithstanding the plaintiff may not 
have had any interest in the fee simple title 
to the property conveyed by the deed of 
September 13, 1884, in which she joined 
with her husband, yet she was privy to 
such deed and had knowledge of such con- 
veyance, in consequence of which, and in 
view of the said conveyance and warranty, 
she was interested at least to the extent of 
it being to her advantage as the wife of 
Elijah Hutchinson that a good title vest in 
Clark E. Hutchinson, the vendee, and it 
being no more than just and right and in 
line with honesty and fair dealing, we find 
and conclude as a matter of law that the 
conveyance to her of the interests of Wilson 
and Howard Hutchinson by the sheriff's 
deed of April 1, 1897, inured to the benefit 
of the grantee in the said deed, Clark E. 
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Hutchinson, and those claiming through 
and under him, and her knowledge o! the 
conveyance of Septemher-13, 1884, estops 
her from claiming under the said eheriflf^s 
sale against the defendants; she is not in the 
position of an innocent purchaser. 

The statute of limitations would not begin 
to run against Wilson and Howard Hutch- 
inson or those claiming under them, until 
after the death of their father, Wilson H. 
Hutchinson (Gernet v. Lynn, 31 Pa. 94). 
and their being nothing in the record indi- 
cating when he died we are unable to deter- 
mine whether the state of limitations has 
any application or not. 

Now, July 30. 1907, this matter came on 
to be heard and was argued, and now, Aug- 
ust 13, 1907, upon and after due considera- 
tion it is ordered and directed that judgment 
be entered in favor of the defendants. 

For plaintiff, Z>. M, Htrizog. 

For defendants, J, C. Work and A. C. 
Hagan, 

[From D. W. McDonald, Esq., Uniontown, Pa.J 



CONSTITUTIONAL LAW. (License 
Tax.) U. S. Sup. Or.— The right of a state 
to impose a license tax on the business of 
selling intoxicating liquors within the state 
by any traveling s;ilesman who solicits 
orders is upheld in Delamater v. South 
Dakota, 27 Sup. Ct. Rep. 447, as under the 
Wilson act the power of a state attaches to 
intoxicating liquors when shipped into the 
state from another one after delivery, but 
before the sale in the original package, so as 
to authorize the state to regulate or forbid 
such sale. The court holds that it follows 
that the regulation by the state of the busi- 
ness carried on within its borders of solicit- 
ing proposals to purchase intoxicating 
liquors, even though such liquors are situ- 
ated in other states, cannot be held to be 
repugnant to the commerce clause of the 
Constitution, because directly or indirectly 
burdening the right to sell in the state — a 
right which, by virtue of the Wilson act, 
does not exist It was contended that as 
under the Wilson act a resident of one state 
has the right to contract for liquors in an- 
other state and receive the liquors in the 
state of his residence for his own use, an 
agent or traveling salesman of a nonresident 



dealer in intoxicating liquors has the righ t 
to go into the state and there carry on the 
business of soliciting from residents orders 
for liquors, to be consummated by accept- 
ance of the proposals by the nonresident 
dealer whom he represents. This premise 
the court says is sound, but the error lies in 
the deduction, since it ignores the broad dis- 
tinction between the want of power of a 
state to prevent a res^ident from ordering 
from another state liquor for his own use, 
and the plenary authority' of a state to for- 
bid the carrying on within its borders of the 
business of soliciting orders for intoxicating 
liquors situated in another state, even al- 
though such orders may only contemplate 
a contract to result from final acceptance in 
the state where the liquor is situated. The 
distinction between the two is not only 
obvious, but has been foreclosed by a pre- 
vious decision of the court. That a state 
may regulate and forbid the making within 
its borders of insurance contracts with its 
citizens by foreign insurance companies or 
their agents is certain. Hooper v. Califor- 
nia, 155 U. S. 648, 39 L. Ed. 297, 5 Inters. 
Com. Rep. 610, 15 Sup. Ct. Rep. 207. But 
that this power to prohibit does not extend 
to preventing a citizen of one state from 
making a contract of insurance in another 
state is also settled. Alleyer v. Louisiana, 
165 U. S. 578, 41 L. Ed. 832, 17 Sup. Ct 
Rep. 427.— The Green Bag, 



Stare Decisis. — A case forcibly illustrat- 
ing the legislative department's reluctance 
to remedy defects in the law disclosed by 
judicial decisions is that of People v. Tomp- 
lins, 79 Northeastern Reporter 326. In this 
case the Court of Appeals of New York re- 
affirms the doctrine of M^cCord v. People, 46 
New York 41f0, that a prosecution for lar- 
ceny by false pretenses cannot be sustained 
where the person parting with his property 
or money does so for for any legal purposes. 
The court admits that the weight of auth- 
ority is to the contrary, but feels bound to 
follow the doctrine as settled by the earlier 
decision, the duty of making a change rest- 
ing with the legislature, and says that to 
change the existing rule would, in eflFect, be 
enacting an ex post facto law. 
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TORTS. (Procuking Breach of Con- 
tract. ) Mass. — Where one Pgrees in a con- 
tract to act as the exclusive agent of another 
in a certain territory, lie may obtain an in- 
junction to prevent a third person frori, also 
acting as agent in his territory according to 
Beekman v. Marsters, 80 N. E. 817. Plaint- 
iff in this case had obtained from a hotel 
corporation conducting a hotel on the James- 
town Exposition grounds a contract whereby 
he was made their exclusive agent for tiie 
New England States to solicit patronage for 
the hotel. Defendant had induced the hotel 
corporation to break this contract with plaint- 
iff in order to allow him to act also as their 
agent in the New England States. The 
court held that equity would enjoin defen- 
dant in acting as such agent. The court 
notes that the rules applicable to enticing 
away a servant, apply to the case. If a 
defendant by an offer of higher wages entices 
a laborer who is n )t under a contract to 
enter his (the defendant's) employ in place 
of the plaintiff's, the plaintiff is not injured 
in his legal rights. But i.t is quite different 
if a laborer is under contract and the defen- 
dant knowing that, intentionally entices the 
laborer to leave plaintiff's employ by an 
offer of higher wages. Aa to the necessity 
of showing malice, the court says that this 
was not a case where there wus an abuse of 
what, if done in good faith, would have been 
a justification, but a case where the defen- 
dant, with knowledge of the contract be- 
tween the plaintiff and the hotel corporation, 
intentionally and without justification, in- 
duced the hotel corporation to break it. 
That is proof of malice.— The Green Bag, 



By the laws in force in the Indian Terri- 
tory an action at. law may be instituted 
against a person usurping an office, either 
by the state or by the party entitled to the 
oflSce. This is in lieu of scire facias and 
quo warranto or an information in the nature 
of a quo warrinto. But according to the 
decision of the Court of Appeals of tha In- 
dian Territory in Re Le Bosquet v. Myers, 
103 Southwestern Kei)orter, 770, the statu- 
tory provisions apply only to public officers, 
and not to proceedings for the ouster of 
oflBcers of a private corporation. 



The Power of Liquor. — During the eariy 
days of the prohibition law in Iowa there 
were many cases Coming up, where liquor 
was seized, and the question arose as to 
whether or not the liquor was intozieating. 
Once a bottle-goods case was on trial in one 
of the courts of midland Iowa and a jury 
waa duly selected to try the issues as to 
whether or not the stuff called by some 
**sloop ale," by others **home brew joy," 
**white rose," etc., was intoxicating. There 
was evidence of the officers, and others that 
the stuff was kept on the premises, and sold, 
and that the people got drunk on it. There 
was evidence by the defendant and others 
that it was a safe, soft drin^, while others 
did not know whether it was beer or' not, 
although it was duly proved that these men 
were old hands in rush:ng the growler. 

The liquor was brought into court in a 
case, and the jury wished to have the case 
sent to the jury room for examination. The 
jury was out a long time, and finally came 
back into the court room and asked to be 
discharged. 

The judge asked the reason why. 

The foreman arose and wiih a dignified 
bearing said **your honor, there be two 
juro!*s who refuse to vote on dis here ting, 
for they got noting of the beer we drank 
up. Before we can agree der sheriffs must 
bring in some more beer dat dem other two 
fellers do get their share of the drinks." — 
The Green Bag. 



The United States Circuit Court for Ohio 
in Wall Paper Company v. Louis Voight & 
Sons Company, 148 Federal Reporter 939, 
denies the right of the wall paper trust to 
recover from a wall paper dealer for goods 
bought by the dealer from various members 
of the wall paper combine. 



Because a foreign corporation has acquired 
a controlling interest in a domestic corpor- 
ation does not, according to the United States 
Supreme Court in Peterson v. Chicago R. 
Co., 27 Supreme Court Reporter, 518, make 
it amenable to process in the state, when the 
domestic corporation retains its own officers, 
its property, and is responsible for its 
contracts. 
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FITT8BURGH, PA.. APRIL 1, 1908. 

fiBtrijct ®0ttrt, WaittA jltatjes^ 

WESTERN DISTRICT OF PENIPA, 

In the Matter of PITTSBURG DRUG 
COMPANY, Bankrupt. 

Bankrupt — Rent — Priorty— Lease — Insurance 
and taxes — Priorty. 

Bankrupt leased certain business property for two 
years from May 1, 1906, for a total rental of 
$27,500, payable monthly in installments. The 
lease proVided that ''in case default be made at 
any time in the payment of any installment of 
rent or of water tax or of any other sum which 
may become due by the terms and conditions of 
this leaae * * * or bankruptcy proceedings be 
begun by or against said lessee, or an assignment 
be made for the benefit of creditors or a receiver 
appointed, the entire balance of the term of the 
lease * * shall become due and payable and a 
landlord's warrant may be issued forthwith on 
the lease and prosecuted to levy and sale for the 
collection of the same." Default was made in 
the payment of rent due September 1, 1906, and 
the following months, a receiver appointed, and 
on November 26, 1906, the lessee thrown into 
bankruptcy by involuntary proceedings. The 
goods on the leased premises were subsequently 
sold by the trustee for more than sufficient to 
pay the rental for the whole term. Held, that 
under section 64b 5 of the bankruptcy law, giv- 
ing priority to any person who under the state 
laws would be entitled to priority and under the 
. act of June 16, 1836, relating to distress for rent, 
the landlord was entitled to priority of his claim 
though the goods upon the premises had not 
been actually taken by warrant of distress. 
The petition in bankruptcy was filed November 26, 
1906, at which time there was owing a balance 
on the September installment of rent and also 
the mstallments for October and November, and 
by the terms of the lease above quoted the bal- 
ance for the whole term thereupon became due 
and payable. Held, that the rent for the balance 
of the term become a fixed liability within the 
meaning of section 63a 1 of the bankruptcy act 



and provable in bankruptcy, and the landlord, 
under the act of 1836," was entitled to prove his 
claim for rent for one year as a prior claim and 
to prove the balance as an unsecured debt. 
By the terms of the lease a default occurred in case 
of failu're of the lessee to pay municipal taxes, 
water rent and insurance. On November 26, 
1906, the date of the bankruptcy proceedings, 
the insurance for which lessee was liable was not 
due nor were the taxes for 1907 which lessee 
covenanted to pay. Held, that these items were 
not a fixed liability at the time of the filing of 
the petition and were not provable in bank- 
ruptcy. 

No. 3397, in Bankruptcy. 

Opinion by Young, J. Filed February 
28, 1908. 

This case comes before ub upon the cer- 
tificate of the referee in bankruptcy award- 
ing to D. E. Nevin, landlord of the bank- 
rupt, a priority in the sum of $11,458.40, 
and an unsecured claim in the sum of tl3,- 
722.71 for rent of the premises where the 
bankrupt carried on its business. Excep- 
tions were filed to the report and order of 
the referee by the trustee in bankruptcy to 
the allowance of the priority and to the un- 
secured claim. The landlord also filed ex- 
ceptions to the report and order, alleging 
that the referee erred' in not allowing as a 
priority the further sum of $1,962.64, an 
amount equal to the city taxes for 1907; the 
sum of 1201.69, an amount equal to the city 
water rent for the year 1907; and the sum 
of 1363.61, an amount equal to the county 
taxes for 1907; and the sum of $1,440, an 
amount equal to the fire insurance premiums 
due November 27, 1907. 

STATEMENT OP PACTS. 

The bankrupt upon the 17th day of May, 
1906, by lease in writing, rented from Daniel 
E. Nevin certain premises at the corner of 
Wood street and First avenue in the city of 
Pittsburgh for the term of two years from 
the first day of May, 1906, to the 30th day 
of April, 1908, for the total rent of $27,600, 
payable in monthly installments of $1,- 
145.84. The lease also provided for the 
paymtnt of certain sums in addition to the 
rent, that provision being as follows: **In 
addition to the rent above specified, lessee 
agrees and covenant; to pay said lessor as 
as additional rent, the following sum viz. : 
on or before March 30th, 1907, a sum equal 
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to amount of city taxes assessed against said 
premises, March and September installment 
for 1907; likewise on or before June 30th, 
1907, a sum equal to the city water rent 
assessed against said premises for 1907; 
likewise on or before July 30th, 1907, a sum 
equal to the Allegheny county taxes, assessed 
against said premises for J 907, provided 
that for the year 1907, if on or before the 
above respective dates lessee pays or causes 
to be paid the taxes, delivering the lessor 
the official receipts therefor, credit shall be 
given said lessee for said respective sums on 
account of this lease; also on or before March 
30th, 1908, lessee shall pay Lessor a sum 
equal to one-third of all taxes assessed 
against said premises for 1908, city, water and 
county. Lessee also covenants and agrees 
to pay lessor as additional rent a sum or 
sums sufficient to pay all premiums of fire 
insurance in approved companies from the 
date of this lease to April 30th, 1908, to the 
amount of $60,000 required by the first 
mortgage, and $20,000 required by the 
second tnortgage now on said premises, and 
in the event of the cancellation of any or all 
of the policies and the refusal or neglect of 
the lessee to pay said premiums or pay the 
amounts or any of them above specified re- 
quired to pay taxes where and as specified, 
lessor, at his option may cancel this lease, 
or proceed and collect any and all said same 
as additional rent, in the same manner as 
provided in this lease, by landlord's warrant, 
confession of judgment or otherwise." 

The lease also contains the following pro- 
vision: **And it is further agreed that in 
case default be made at any time in the pay- 
ment of any installment of rent or of the 
water tax, or of any other sum which may 
become due by the terms and conditions of 
this lease, or should the said lessee at any 
time remove or attempt to remove any of 
the goods and chattels from the premises 
without having paid the entire rent and 
water rent and other items above referred to, 
or should an execution be issued against 
lessee, bankruptcy proceedings be begun by 
or against said lessee, or an assignment be 
made for benefit of creditors, or a receiver 
appointed, the entire balance of the term of 
the lease, including water tax or other sum, 
etc., then unpaid, shall thereupon become 



due and payable, and a landlord's warrant 
may be issued forthwith on this lease, and 
prosecuted to levy and sale for the collection 
of the same." 

The facts as agreed upon before the referee 
were: 

1st. That defaults were made by the 
lessee in the payment of rent under said 
lease due September Ist, October 1st and 
November 1st, 1906, and that on November 
23, 1906, in the Court of Common Pleas No. 
2 of Allegheny county, The Seamless Rubber 
Company against the Pittsburgh Drug Com- 
pany, at No. — January Term, 1907, on 
bill in equity filed, C. F. Patterson was ap- 
pointed receiver of the Pittsburgh Drug 
Company, and thereafter on November 26, 
1906, at the above number, an involuntary 
petition in bankruptcy was filed against the 
Pittsburg Drug Company, the act of bank- 
ruptcy in said involuntary petition being 
the above stated appointment of a receiver 
by the common pleas court 

2nd. That after the appointment of the 
receiver in the common pleas court and 
prior to the filing of the bankruptcy peti- 
tion, counsel for the said landlord stated to 
the receiver in the common pleas court that 
the landlord proposed to claim one year's 
rent as a priority claim and the rent for the 
balance of the term as an unsecured creditor, 
thereafter upon the filing of the bankruptcy 
petition and the appointment of the said 
Charles F. Patterson as receiver in the bank- 
ruptcy court, renewed and reiterated said 
statement to him as receiver in the bank- 
ruptcy court. 

3rd. The said receiver took possession of 
the personal property on the premises de- 
scribed in said lease and the same was there- 
after sold by Justus Mulert, trustee in 
bankruptcy, on March 16, 1907, to J. M. 
Young for the sum of $31,350, the goods so 
sold having been goods that were on the 
premises and subject to distress at the time 
the receiver was appointed in the common 
pleas court and in the bankruptcy court. 

4th. The city of Pittsburgh taxes, March 
and September installments, 1907, and the 
water rent for 1907, and the oounty taxes 
for 1907, specified in exhibit B attached to 
the landlord's claim, were ascertained and 
assessed in February, 1907. 
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5th. The landlord became liable for the 
fire insurance premiums on November 27, 
1906, appearing upon exhibit B attached to 
landlord's claim, in amount of $1,440, and 
actually paid the same on December 4, 1906. 
These insurance premiums being for insur- 
ance on the premises according to terms of 
the lease in advance for one year from No- 
vember 27, 1906. 

6th. On the 22nd of April, 1907, the 
trustee notified the landlord that he would 
cease to occupy the premises after the end 
of April, 1907, and offered to surrender the 
premises. On the 25th of April, 1907, the 
landlord refused to accept the surrender of 
the premises. 

7th. Prior to the first of May, 1907, the 
trustee, in pursuance of the foregoing notice 
to the landlord, vacated and abandoned the 
premises, and since May 1, 1907, has occu- 
pied them in no way whatever, and the 
landlord has refused to accept said surren- 
der of the premises or to retake possession 
of the same in any way. 

8th. It is further agreed upon as a fact, 
if deemed material by the court, that the 
premises are now occupied by J. M. Young 
above named, without permission or with- 
out any contract of lease, contract or agree- 
ment of any nature whatsoever with the said 
landlord, but the said J. M. Young stands 
ready and willing to pay $200 a month 
rental to whichever party will receive the 
same, but both of said parties have refused 
to consider any negotiations or offers what- 
soever from the said J. M. Young. 

The landlord, alleging a default, filed a 
proof of claim for the Sum of $25,181.11, 
claiming priority for the sum of $15,426.14, 
and the balance $9,754.97 as an unsecured 
claim. 

Out of the above facts arises the question, 
is the landlord entitled to a priority for a 
part of his claim and an unsecured claim for 
the balance? This question naturally falls 
into two inquiries: first, is the landlord en- 
titled to priority, no warrant of distress hav- 
ing been issued; and second, to what amount 
is the landlord entitled to priority. 

The landlord's claim to priority, if al- 
lowed, must be based upon the provisions 
of the bankrupt act of 1898, Sec. 64b 5, 
which provides that the debts to have prior- 



ity shall be, among others, ''debts owing to 
any person who by the laws of the state or 
the United States is entitled to priority." 
The question then arises, is the landlord's 
claim for rent such a debt as under the laws 
of the state of Pennsylvania would be en- 
titled to priority? The act of June 16, 1836, 
Sec. 83, P. L. 777, of the Commonwealth of 
Pennsylvania, provides; *'The goods or 
chattels being in or upon any messuage, 
lands or tenements which are or shall be 
demised for life or years or otherwise, taken 
by virtue of an execution and liable to the 
distress of the landlord, shall be liable for 
the payment of any sums of money due for 
rent at the time of taking such goods in exe- 
cution; provided that such rent shall not 
exceed one year's rent" While the statute 
allows the landlord one year's rent where 
the goods liable to distress are taken in exe- 
cution, it was decided in Longstreth v. Pen- 
nock^ 87 U. S. 575, that where the goods are 
taken by an assignee in bankruptcy the 
claim of the landlord to a year's rent is 
within the equity of the statute which gives 
a preference in case of execution. 

It would appear then that the bankrupt 
act having given a priority to any person 
who under the laws of the state would be 
entitled to a priority, and the statute of 
Pennsylvania having entitled the landlord 
to one year's rent out' of the proceeds of the 
sale of goods on the premises liable to dis- 
tress, the landlord is such a person as is 
provided by the section of the bankrupt act 
referred to and the* debt such an one as is 
entitled to priority. 

It was argued that the case of York Manu- 
facturing Company v. Casadl, 15 Am. B. R. 
633, which decided that the trustee in bank- 
ruptcy was vested with no better right or 
title to the bankrupt's property than be- 
longed to the bankrupt, following Thompson 
V. Fairbanks^ 196 U. S. 516, where the court 
said: **Under the present bankrupt act the 
trustee takes the property of the bankrupt, 
in cases unaffected by fraud, in the same 
plight and condition that the bankrupt him- 
self held it, and subject to all the equities 
impressed upon it in the hands of the bank- 
rupt, except in cases where there has been 
a conveyance or encumbrance of the prop- 
erty which is void as against the trustee by 
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some positive provision of the act/' qualified 
the doctrine of Longstreth v. Pennock, 
flupra. We are of opinion that those de- 
cisions do not qualify the doctrine of that 
case, but rather emphasize the right of the 
landlord to claim his rent, all the goods on 
the premises being under the terms of the 
lease subject to distress for the entire rent of 
the term. So that the trustee, standing in 
the shoes of the bankrupt, took the goods 
subject to the landlord's right of distress, 
that right being limited by the act of 1836 
to an amount not exceeding one year's rent, 
and it having been admitted in this case 
that the goods taken by the trustee were on 
the premises, liable to distress and were sold 
for more than sufficient to pay the rent for 
the entire term. It has been uniformly held 
in Pennsylvania, not only under the act of 
1836, but under the original act of 1772, 
and down through all the cases to the pres- 
ent time, that in case of execution the land- 
lord was entitled to one year's rent due at 
the time of the seizure of the goods. 

It was argued in this case that the claim 
of priority could not be allowed because 
there was no distress prior to the bankruptcy 
petition. We do not regard this as tenable. 
The landlord had the right of distress, the 
goods were subject to distress. The statute 
itself provides that the landlord shall have 
this right if the goods are liable to distress. 
In Mosses Appecd^ 36 Pa. 162, Mr. Justice 
Woodward said: ''Undoubtedly, the land- 
lord cannot claim the proceeds of goods that 
he could not have distraihed; but what right 
have we to say in the face of the statute, 
that he may not claim the proceeds of goods 
that were liable to his distress? No reason- 
ing that we have met in reported cases 
would seem to justify so narrow a construc- 
tion of a remedial statute." This is recog- 
nized in In re Gerson^ 2 Am. B. R. 270. We 
must conclude, therefore, that if the goods 
were on the premises and liable to distress 
the landlord would be entitled to his claim, 
though the goods had not been taken by 
warrant of distress. 

We now come to the second inquiry, and 
that is, to what amount is the landlord en- 
titled to priority? While the statute gives 
the landlord one year's rent he is only en- 
titled to this rent if it was due at the time 



of the seizure of the goods under the execu- 
tion. We must therefore determine what 
amount of rent was due at the time of the 
filing of the bankruptcy petition, November 
26, 1906. It appears from the landlord's 
proof of claim that at that time there was 
past due rent for the month of September to 
the amount of $291,68, rent for the month 
of October, $1,146.84, and rent for the 
month of November, payable in advance, 
$1,148.84. But it is claimed by the land- 
lord and awarded by the referee, rent from 
September 1, 1906, to September 1, 1907. 
This claim of the landlord is based upon the 
covenant in the lease that if default be made 
in the payment of rent, or if, among other 
things, a receiver be appointed, the rent for 
the entire term should become due and pay- 
able, and it is claimed that Piatt v. Johnson^ 
168 Pa. 47, is authority for the claim. It is 
there said: *'As was said in Goodwin v. 
Sharkey^ 80 Pa. 149, *the whole rent for the 
term might have been made payable at any 
time during the running of the lease, upon 
the happening of any contingency. The 
right of distress would immediately arise,* 
upon the happening of the specified contin- 
gency; and that right might be exercised by 
the lessor to the extent of collecting more 
than one year's past due rent, provided the 
rights of execution creditors have not pre- 
viously attached. If they have, the act of 
June 13, 1836, limiting the lessor's right to 
payment out of such fund to an amount not 
exceeding one year's rent, becomes operative 
in favor of the execution creditors." This 
is the law of Pennsylvania, but it at once 
gives rise to the inquiry whether parties by 
contract or by covenant in their lease can 
avoid the provision of the bankrupt law 
which requires, **a fixed liability as evi- 
denced by a judgment or an instrument in 
writing absolutely owing at the time of the 
filing of the petition against him, whether 
then payable or not," as provided by Sec 
63a 1 of the bankrupt act. It appears to 
have been decided in many cases by differ- 
ent judges of the district courts that rent 
which would fall due after the filing of the 
petition in bankruptcy will not be provable, 
although the covenant of the lease provides 
that it shall become due. In our own cir- 
cuit, in the case of Wilson y. Pennsylvania 
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Trust Co,, 114 Fed. 742, it was said by 
Judge Acheson: ' 'Notwithstanding the 
ruling in PlaXt v. Johnson, 168 Pa. 47, up- 
holding as valid a provision in a lease that 
the entire rent for the balance of the term 
should become due if the lessee should be- 
come embarrassed, or make an assignment 
for the benefit of creditors, or be sold out by 
sheriff's sale, it may well be doubted whether 
the stipulation here making the whole rent 
for the whole term due and payable if the 
lessee shall become a bankrupt is enforceable 
as against the provisions of the bankrupt 
act." The question, however, was not de- 
cided as the case went off on another ques- 
tion. So far as we have been able to find, 
the question has not been decided by an 
appellate court. It is an important question 
and one of especial importance in this case 
because of the large amount involved. 

Notwithstanding the .eminent authority 
cited by counsel for the trustee, and especi- 
ally the case of Wilson v. Pennsylvania 
Trust Co., supra, we are of opinion that the 
covenant in the lease making the rent for 
the entire term fall due is good and the debt 
thereby created one provable in bankruptcy. 
In the cases cited, and especially in Wilson 
V. Pennsylvania Trust Co., supra, the de- 
fault provided for was the event of the tenant 
becoming a bankrupt. In the case at bar 
the default relied upon is provided by the 
following clause of the lease: '*And it is 
further agreed that in case default be made 
at any time in the payment of any install- 
ment of rent or of the water tax, or of any 
other sum which may become due by the 
terms and conditions of this lease, or should 
the lessee at any time remove or attempt to 
remove any of the goods and chattels from 
the premises without having paid the entire 
rent and water rent and other items above 
referred to, or should an execution be issued 
against lessee, bankruptcy proceedings be 
begun by or against said lessee, or an assign- 
ment be made for benefit of creditors, or a 
receiver appointed, the entire balance of the 
term of the lease, including water tax or 
other sum, etc., then unpaid, shall there- 
upon become due and payable, and a 
landlord's warrant may be issued forth- 
with on this lease, and prosecuted to levy 
and sale for the collection of the same." It 



is admitted that part of Septer^ber rent and 
all of October and November rent for 1907 
was paat due and that a receiver had been 
appointed by the state court on November 
23, 1906, and that that receiver had been 
notified that the landlord would claim a 
year's rent as priority and the balance as an 
unsecured claim, and all before the filing of 
the bankruptcy petition. So that, it ap- 
peiirs by the express terms of the contract 
the entire rent for the term had become due, 
had become **a fixed liability absolutely 
owing at the time of the filing of the peti- 
tion," and a landlord's warrant could have 
been issued for the collection of the entire 
amount. 

It also appears to us to be just as much a 
fixed liability, evidenced by an instrument 
in writing, absolutely owing at the time of 
the filing of the petition as a bond securing 
the payment of an annuity (Cobb v. Over- 
man, 109 Fed. 65), or a bond of an admin- 
istrator (Hibbard v. Bailey, 129 Fed. 576), 
which by its provisions would fall due upon 
a default being made. In it's favor we have 
the weight of authority of the case of Piatt 
V. Johnson, supra. 

We are therefore of opinion that not only 
is the debt one provable in bankruptcy, but 
that the whole amount became due under 
the express covenants of the lease and limi- 
ted by the act of 1836, allowing a priority 
to the landlord to an amount not exceeding 
one year's rent, the remainder to be proved 
as an unsecured debt. 

A question also arises as to the taxes, 
which under the terms of the lease are made 
payable at certain times after the filing of 
the bankruptcy petition, namely, March 30, 
June 30 and " July 30, 1907, and the pre- 
miums of insurance payable November 27, 
1906, also after the filing of the bankruptcy 
petition. There is an express covenant in 
the lease that these taxes should be paid as 
additional rent on or before the dates 
specified. These taxes and the water rent 
were therefore made additional rent by the 
lease, and under the express covenants of 
the lease would be added to the monthly 
rents for the months of March, June and 
July, 1907, and would become due upon 
the default in the payment of any of the in- 
stallments of rent, or upon the appointment 
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of a receiver or other contingency provided 
by the lease, and could have been collected 
when those dates arrived as rent for those 
months, and if a bankruptcy petition had 
not been filed until after those several dates 
arrived, they would have become due and 
collectable under the express terms of the 
lease iu case of default; but the bankruptcy 
petition was filed on November 26, 1906, 
and before the amount of taxes could ' be 
determined, because those taxes could not 
be determined until the municipal authori- 
ties, city and county, had fixed the rate and 
made the tax levy. They were not liqui- 
dated and could not be liquidated until after 
the proper municipal action had been taken. 
How can it then be said that they became 
due by the default? What amount became 
due? Certainly not the amount now claimed, 
for that amount was not fixed and deter- 
mined until after the filing of the petition, 
namely, by the tax levy in February, 1907. 
The taxes, therefore, were not a fixed lia- 
bility at the time of the filing of the petition 
and would not be provable in bankruptcy 
as between the landlord and his tenant, and 
necessarily, could not be allowed as a 
priority. 

The same is true as to the insurance pre- 
miums, which it is admitted the landlord 
did not become liable for until November 
27, 1906, the day after the petition in bank- 
ruptcy was filed. The premiums of insur- 
ance, therefore, cannot be allowed as a 
priority. 

The taxes and premiums of insurance not 
being a fixed liability within the meaning of 
Sec. 63a 1 of the bankrupt act are not prov- 
able as unsecured claims, as we have above 
concluded. Nor are they such unliquidated 
claims against the bankrupt as can bo proved 
under Sec. 63b, our understanding of that 
section being that it admits to proof only 
those claims which can be liquidated by 
legal proceedings instituted at the time of 
the bankruptcy; and this claim, as we have 
seen, could only be liquidated by the proper 
municipal action fixing the rate of taxation 
and the amount of the tax levy. 

We find, therefore, that the landlord is 
entitled to priority for one year's rent, less 
the payments that have been made to him, 
as found by the referee, and to prove the 



remainder of the rent for the term as an un- 
secured claim; that he is not entitled to the 
taxes and insurance premiums as claimed 
by him and is not entitled to prove them as 
an unsecured claim. As thus modified the 
report of the referee is affirmed and all ex- 
ceptions either sustained or rejected in ac- 
cordance with this opinion. 

For claimant, C A. Woods. 

For trustee, W. A, Way. 



A manufacturer, engaged in the manu- 
facture of steel, in accordance with a secret 
process discovered by him, who sues a 
former employe and a competitor who has 
employed the former servant, to restrain the 
servant from disclosing the secrets to the 
competitor, and the competitor from retain- 
ing the servant in its employ, is not required 
to disclose on the trial the secret process of 
his business, according to the decision of the 
New Jersey Chancery Court, in Taylor Iron 
& Steel Co. V. Nichols, 65 Atlantic Report- 
er, 665. 



In Security Warehousing Co. v. Hand, 
19 Am. B. R. 291, the Supreme Court of 
the United States has held that, as the 
general law of pledge which requires pos- 
session by the pledgee prevails in the State 
of Wisconsin, receipts given by a bankrupt 
warehousing company acknowledging the 
receipt of property when there was in fact 
no change of possession and scarcely any in 
form, are not entitled to the status of 
negotiable instruments, the transfer of which 
operates as a delivery of the property men- 
tioned in them (distinguishing Union Trust 
Co. V. Wilson, 14 Am. B. R. 109); that a 
trustee in bankruptcy stands in the shoes of 
the bankrupt, and all property of the estate, 
unless otherwise provided in the Bankruptcy 
Act, 1898, is subject to all the equities 
impressed upon it in the hands of the bank- 
rupt; but that in the circumstances of the 
case at bar, there being no valid pledge of 
the so-called warehouse receipts, no equitable 
lien arose in favor of the intervening holders 
thereof, which would take precedence of the 
title of the trustee in bankruptcy by virtue 
of sections 70a and 70e of the Bankruptcy 
Act. 
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ALLEGHENY COUNTY, 

In re Estate of DAVID S. LOWEN- 
STEIN, Deceased. 



DecedenCs esUite — Lease by decedents — Cove- 
nants of— 'Liability of estate. 

Decedent sometime prior to his death, individually 
and as a partner, entered into a lease by the 
terms of which he became liable, inter alia, for 
the payment of the water rent assessed yearly 
upon the premises. He died two years before 
the expiration of the lease, and the term was 
completed by his partner, who failed to pay the 
water rent. The lease covenanted that the lia- 
bilities thereunder should extend to the heirs, 
executors and administrators of the lessees. 
Held, that decedent's estate was liable for the 
payment of the unpaid water rent for the balance 
of I he year. 

No. 68 October Term, 1906. 

Opinion bv Over, J. Filed December 27, 
1907. 

David S. Lowenstein died intestate No- 
vember 16, 1904. He and Solomon L. 
Lowenstein had been partners doing busi- 
ness as the East Liberty Home Dressed Meat 
Company, and on January 13, 1904, en- 
tered into a written agreement with S. W. 
Vandersaal renting premises 6373 and 5 
Penn avenue, Pittsburgh, for a period of 
three years for a total rent of $37,600. This 
agreement was signed and sealed by the 
lessor and by the East Liberty Home Dressed 
Meat Company by D. S. Lowenstein, the 
decedent. It contained, inter alia, the fol- 
lowing covenants: 

**The lessees also agree to pay as due, all 
water taxes assessed on the said premises, 
and to pay for all gas, and electric light 
used thereon, and will make all necessary 
repairs to the said building, machinery fix- 



tures, appliances, etc., contained in said 
building, or on the premises, and will keep 
the premises clean, free of rubbish, and in 
such condition as the board of health may 
require, during the term, and if the lessor 
pays for the same or any part thereof, it will 
be additional rent payable forthwith. . . . 

**A11 rights and liabilities herein given to 
or imposed upon either of the parties hereto 
shall extend to the heirs, executors, admin- 
istrators, successors and assigns of such 
parly." 

After the death of D. S. Lowenstein his 
surviving partner continued the business of 
the firm on the leased premises and event- 
ually purchased the interest of the decedent 
therein. 

In January, 1907, Vandersaal sold the 
leased premises, and in examining the title it 
was discovered that the city had a claim for 
unpaid water taxes assessed thereon, includ- 
ing the estimate for 1907 of $7,012, and the 
purchaser retained sufficient of the purchase 
money to satisfy the claim. It is alleged 
that $3,739.44 of this water tax accrued 
during the period covered by the lease, viz., 
between April 1, 1906, and January 12, 
1907, and Vandersaal presents a claim 
against the estate for that amount. 

The water furnished was measured by a 
meter, and when so furnished under the 
city rules an estimate was made at the be- 
ginning of the year by the assessor based 
upon the amount of water used the preced- 
ing year as shown by the meter, and the 
amount of the estimate assessed as the water 
tax for the ensuing year. Then, at the ex- 
piration of the year, if the estimate exceeded 
the amount used, a rebate was allowed, and 
if payment had been made the excess re- 
funded, or if the amount used exceeded the 
estimate, an additional assessment was 
made. The estimate made for these premi- 
ses for the year from April 1, 1906, to April 
1, 1907, was $1,060. The meter was out of 
order from April 1, 1906, to June 7, 1906, 
but for that period the city ordinance pro- 
vides that an estimate shall be made of the 
amount of the water used based on a period 
when the meter is in order, and from so 
estimating the water used during that period 
and from the readings of the meter it ap- 
pears that the amount of water tax accruing 
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from April 1, 1906, to January 12, 1907, 
was $8,739.44. The water having been 
furnished the lessees through a meter they 
are bound by the city's ordinance and rules 
regulating the assessment of water taxes 
under that system, and unless there is some 
other defense, are liable to pay the taxes. 

In June, 1906, a fire occurred, injuring 
the leased premises and the landlord col- 
lected some insurance. Solomon Lowen- 
stein, the surviving partner, objected to 
paying the rent, and Vandersaal agreed to 
apply the insurance money to repair the 
building and machinery. Some dispute 
having arisen as to this matter and the ad- 
justment of rent, they made a settlement on 
December 18, 1906, when a paper, of which 
the following is a copy, was executed: 
*Tittsburgh, Pa., December 18, 1906. 

**I, Samuel W. Vandersaal, do hereby 
acknowledge receipt of Two Thousand 
($2000.00) Dollars, from Solomon L. Low- 
enstein, which is payment in full for rent 
due on lease from' me to David S. Loweq- 
stein and Solomon L. Lowenstein, for 
premises known as Nos. 6371-6373 and 6375 
Penn Avenue, Pittsburgh, Pa., dated the 
13th day of January 1904; and we do hereby 
acknowledge and state that settlement has 
been made in full, as between ourselves, of 
the insurance money received by reason of 
the fire on said premises, and that we have 
no demands upon each other by reason 
thereof, or arising out of said fire. 

** Witness our hands and seals the day and 
year first above written. 

♦'(Signed) S. W. Vandersal (Seal) 

**(Signed) Sol Lowenstein (Seal) 

** Witness: 

**C. S. Crawford." 

It is now claimed that under this paper 
no claim can be made for any unpaid water 
taxes. They were not, however, mentioned 
during the negotiation of this settlement, 
nor were they in the paper itself. It is true 
it recites that the $2,000 is payment in full 
for rent diie, and that the lease provides 
that the water taxes, if unpaid by the lessees, 
**will be additional rent payable forthwith." 
But at that time Vandersaal did not know 
the water tax was unpaid; under the lease 
it was the lessees duty to pay it, and Van- 
dersaal had a right to assume that the 



lessees would pay them whenever required 
to do so; moreover, as the amount could not 
be definitely fixed until the expiration of 
the fiscal year, April Ist following this agree- 
ment, nothing more than the estimated 
amount, $1,050, could then have been paid. 
This receipt and settlement must be con- 
strued with reference to what was in the 
minds of the parties at the time, and that 
was the insurance money and the adjust- 
ment of the rent not including water taxes. 
It is also objected to the claim that as the 
death of this decedent occurred prior to the 
time this water tax accrued his estate is not 
liable therefor. The contract in this case 
names the decedent and Solomon Ix)wen- 
stein partners, doing business as East 
Liberty Home Dressed Meat Company, as 
parties to it. It is executed by the decedent 
in the firm and his own name under seal, 
and he expressly covenants ihat the liabili- 
ties thereunder shall extend to his heirs, 
executors and administrators. Not only 
was he personally bound by this covenant 
but his estate is also, and as the contract is 
to pay money at a future time or on a future 
contingency it survives the obligor and 
binds his representatives: White's Executors 
V. Cormrwnwealth^ 39 Pa. 167. The claim of 
S. W. Vandersaal for the amount of unpaid 
water tax, $3,739.44, with five per cent 
penalty thereon is therefore allowed. 



In re SAME. 



rent — Ua- 



DecedefixVs estate — Jjcase — Water 
hility for. 

Where a decedent's estate becomes liable for water 
rent by the terms of a lease which had not ex- 
pired at the time of the decedent's death, which 
provided that the lessees "shall pay as doe all 
water rents assessed on said premises," the 
amount to be paid for any one year should be 
determined by the covenants of the lease. The 
assessment for the year should determine the 
amount and an estimate based on the excess of 
water used as determined by meter, which had 
been installed by agreement. 

Exceptions to adjudication of audit. 

Opinion bv Miller, J. Filed March 18, 
1908. 

**To pay as due, all water taxes assessed 
on the said premises" is the measure of the 



Digitized by 



Google 



AprU 8, '08. 



pitl 'sburgh legal /ouri/al. 



293 



legal liability o! the Lowenstein partnership 
under the lease with the claimant. This 
means a legal assessment, made by the 
proper authorities on these premises during 
the continuance of the lease, in accordance 
with the provisions of the acts of assembly, 
or ordinances, of the city of Pittsburgh. 

The act of February 20, 1857, P. L. 56, 
empowers councils of the city of Pittsburgh 
to adopt schedules of rates by which all 
water rents shall be assessed to the owners, 
shall be a lien upon the premises. 

The fourth section of the act of March 22, 
1877, P. t. 16, provides that water rents for 
cities of the second class shall be levied in 
January or February of each year for the 
succeeding fiscal year beginning April 1st. 
The sixth section of the same act provides 
that water rents shall be payable during the 
month of June of each year. 

From the levy or assessment thus made 
there is no relief, save by exoneration as the 
act provides. The assessment made in ac- 
cordance with the act of assembly is a lien 
from the first of April whether entered or 
not; if unpaid a lien is filed of record and 
collection can be enforced as in the case of 
any other municipal claim. The system 
of taxation relating to this branch of 
municipal claims is complete and entire, 
and the assessment so made concludes 
the taxing power with respect thereto 
for that period. By analogy the rule laid 
down in Moneypenny's Estate, 181 Pa. 309, 
relating to collateral inheritance tax is appli- 
cable here. The taxing power, having an 
estimate of receipts and expenditures pre- 
sumptively in its hands, before the 31st of 
December preceding, exercises its legal right 
to fix the tax levy and assessment for the 
ensuing year upon every subject matter 
within its grasp, water rents of course in- 
cluded. 

The evidence of McClain from the delin- 
quent tax oflBce and of the representatives 
from the water department, clearly shows 
that whatever excess or deficit the meter 
reading indicated, after the period for the 
assessment of taxes, is not added to, or taken 
from, the assessment levied and fixed; but 
it is made part of, or used as the basis for 
the following yearns levy or assessment, and 
rebuts claimant's contention that the assess- 



ment is a mere estimate. 

The controversy here is limited to water 
rents assessed for the year 1906, that is be- 
ginning with April of 1906 and ending with 
March of 1907. Every exhibit offered from 
the water assessment department, or from 
the delixiquent tax office, shows on its face 
that the assessment for the yeaf 1906, being 
the period covered by this lease, is $1,050. 
It particularly appears from exhibit No. 13, 
that the additional water used for the latter 
part of 1906, fixed the water assessment for 
1907, beginning with April 1st of that year. 
There is no pretense on the part of the water 
department or the delinquent tax collector's 
office to include the alleged over consump- 
tion as part of 1906 assessment, but to make 
it the assessment for the year following, the 
land being liable in either case. 

The question before us, is not what it 
might seem ought to be paid for excess 
water used, as ascertained after the assess- 
ment had been made, but what are the terms 
of the covenant binding the tenant to pay? 
As between the owner and the tenant of 
these premises the additional estimates are 
not within the terms of the lease. The 
stipulation is to pay water taxes assessed, 
not estimated, during the continuance of the 
lease; there is no stipulation to pay for the 
amount used. 

Nor, are we concerned with what the claim- 
ant should pay the city to have his premises 
freed from the lien of the assessment for 
1907. This estate's liability under the lease 
is the sole matter at issue; it is determined 
by ascertaining the water tax assessed dur- 
ing the term of the lease. As that is $1,050, 
so must be the award in favor of the claim- 
ant, including any penalty and costs thereon 
for delinquency. 

To this extent the exceptions are sus- 
tained. 

^ 

In re SAME. 



Dissenting opinion by Over, J. Filed 
March 18, 1908. 

When the lease on which the claim of S. 
W. Vandersaal is founded was made, water 
was furnished by the city on 'the premises 
for a fixed yearly rate, for which an assess- 
ment was made at the beginning of the 
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year. Subsequently the system was changed, 
a meter installed on the premises, the 
amount of water furnished measured by it, 
and a charge made for the water actually 
used. Under this system an estimate was 
made of the amount which would probably 
be due the city for water used during the 
year, and this amount assessed against the 
property; the water tax being a lien thereon. 
But this was only a conditional assessment, 
and if the amount assessed was paid and at 
the expiration of the year the charge for 
water used as shown by the readings of the 
meter was less than the amount assessed, 
the excess payment was refunded, or if it 
were more, the amount due in excess of the 
conditional assessment was added to the 
assessment lor the next year and was pay- 
able with it. If the conditional assessment 
is final and conclusive as to the lessor in the 
lease it is also as to the lessee, and an in- 
justice might be done to the lessee as well 
as the lessor. To illustrate: Suppose that 
by the readings of the meter in this case the 
city was only entitled to two hundred dollars 
for water used during the continuance of the 
lease, that amount is all the claimant would 
be compelled to pay the city, and yet he 
under the covenants in the lease could re- 
cover from the lessee $1025, the amount of 
the assessment. If, however, the covenant 
to pay the water tax assessed on the leased 
premises be construed with reference to its 
purpose such a result is avoided. Its pur- 
pose is to compel the lessees to pay the 
charges of the city for water used on the 
premises by them during the continuance 
of the lease; the amount claimed here for 
water rent seems to be within the intent 
and meaning of the covenant, and the 
lessees are liable tlierefor. 

The exceptions to the decree should there- 
fore be dismissed. 

For accountant, Alfred CaJien., M. R. 
Trauerman and C S, Cr cm ford. 

For claimant, Willis S, McCook, 



The guardian of a person since deceased, 
being an officer of the court, is held, in Pugh 
v. Jones (Iowa) 11 L.R.A.(N.S.) 706, not 
to be garnishable to reach funds to apply 
on judgments against the ward's heirs and 
devisees. 



ALLEGHENY CObNTY. 



PITTSBURGH CONSTRUCTION 
COMPANY V. WEST SIDE BELT 
RAILROAD COMPANY. 



Contract — Arbiter — Award — Assumpsit on 
award — Quantum meruil — Demurrer, 

Where a construction contract provides that the 
chief engineer shall l>e the final arbiter of "any 
dispute which may arise between the parties to 
this agreement arising or touching the same," 
and the engineer in pursuance of the contract 
has made his award, which is not paid and is 
less than the contractor claimed, it is proper for 
the latter to bring suit in two counts, one on the 
award and the other upon a quantum meruit for 
materials furnished and work and lal)or done. 

No. 398 Fourth Term, 1907. Demurrer 
to statement of demand. 

SWEARINGEN, P. J. 

Without reciting all that is set forth in 
the statement of demand, whicli is very 
lengthy, it appears generally that a contract 
was made, whereby the plaintiff agreed to 
construct the line of the defendant's railroad. 
By the terms of said contract, James H. 
McRoberts, chief engineer, was made final 
arbiter of **any dispute which may arise 
between the parties to this agreement relat- 
ing to or touching the same," and the 
parties waived any right of action or suit at 
law or otherwise. 

After completion of the work, said James 
H. McRoberts heard the parties and settled 
the disputes. Before him, the plaintiff 
claimed the aggregate sum of $962,191.05, 
shown upon exhibits C & D attached to 
the statement of demand, and admitted 
credits amounting to $540,737.63, thus leav- 
ing a balance of $421,453.42 due. After 
hearing, Mr. McRoberts found that the 
balance due the plaintiff was $332,750.98. 

As we understand it, there are two counts 
in this statement of demand. One is upon 
the award of James H. McRoberts for the 
amount thereof, to wit, $332,750.98. The 
other is upon a quantum meruit^ in which it 
is alleged that the amount of the materials 
furnished and the work and labor done and 
the fair value thereof are correctly set forth 
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in said exhibit C & D, and the balance, as 
shown upon said exhibits after deducting 
credits admitted, to wit, $421,453.42, is the 
amount due. 

The defendant has demurred to said state- 
ment and has assigned the following reason, 
viz.: 

*The said statement of claim does not 
disclose a concise statement of plaintiff's 
demand, in that it does not disclose whether 
plaintiff's demand is for $332,750.98 based 
on the contract and award under that con- 
tract recited in the statement, or, whether 
its demand is for the sum of $421,453.42 on 
the quantum meruit for the value of the 
items shown on exhibits C and D attached 
to statement of claim." 

We are unable to agree with the defend- 
ant. There does not appear to be any 
sound reason why a plaintiff should not de- 
clare in two counts; and we understand that 
' the Superior Court has decided that he may 
do 80 in Winters v. Mawrer, 1 Sup. Ct. 47. 

If the contract between plaintiff and defen- 
dant is valid, then the only remedy of plain- 
tiff was to proceed before the arbitrator and 
it is concluded by his award. Then the 
first count of this statement of demand is 
the only one upon which the plaintiff can 
recover, because that count is upon the 
award, and suit is brought because the 
defendant ha? refused to pay the same. 

But, if for any reason the said contract is 
invalid, and we were informed at the argu- 
ment the United States Circuit C/Ourt of 
Appeals had so decided (although that is 
not now before us), then the award is a 
nullity and the plaintiff cannot make it the 
basis of this action. 

Therefore the plaintiff is relegated to his 
action for the materials furnished to, and 
for the work and labor done for, the defen- 
dant, which is the basis of the court in this 
statement of demand upon a quantum meruit 
What then is to prevent the plaintiff from 
proving its whole claim of $421,453.42 be- 
fore the jury, if it can, just as it attempted 
to prove it before the arbitrator? Nothing 
that we can see, if the contract and the 
award upon it are void, because, in that 
event, the award is a more nullity and can- 
not stand in the way of anyone. It might 
result in the defendant's being obliged to 



pay more money than if it had accepted the 
award, but that does not appear to be a 
legal reason for sustaining this dennirrer. 

We must not be understood as now ruling 
the question, whether or not the plaintiff 
can prove the larger sum at the- trial, be- 
cause that question is not now before us. 
W^e are only passing upon the validity of 
this demurrer. The defendant can ^rely 
state, in its affidavit of defense, whatever 
defense it may have to the count upon said 
award, and can, at the same time, state 
whatever defense it may have to the count 
for materials furnished and for work and 
labor done. 

The demurrer of defendant is overruled 
and the defendant is ordered to answer over. 

For plaintiff, Reed^ Smith, Shmv tC* Beat. 

For defendant, Willis F. McCook. 



©crtivt of ©ommou ^Itas IJo. 2^ 

ALLEGHENY COUNTY, 



BOROUGH OF BELLEVUE v. 
UMSTEAD. 

Municijinl Hem — Sh^^iJTs sale — Divesting — 
Act of June i, 1901, 

All liens against real estate are divested by a 
judicial sale unless clearly presented by some 
statute. 

The act of June 4, 1901, while giving priority to 
municipal claims does not preserve the lien until 
fuily paid, and a lien filed under that act is 
diveste<l by a sale on a mortgage although the 
sale only realizes the costs. 

No. 504 July Term, 1966. Case stated. 

Opini<m by Frazer, P. J. Filed January 
21, 1908. 

In substance, the facts agreed upon are 
as follows: Frederick Dillemuth, being the 
owner of a lot of ground situate on Rodgers 
avenue in the borough of Bellevue, conveyed 
the same to defendant Umstead by deed 
dated September 22, 1899, and to secure 
unpaid purchase money took a mortgage 
upon the property. By assignment the 
mortgage became the property of George H. 
Quaill, October 30, 1902. By virtue of 
proper municipal authority, Rodgers avenue 
was graded and paved during the year 1900, 
and on May 28, 1902, a lien was filed 
against the Umstead lot for benefits accru- 
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ing from the impjovernent, which the view- 
ers fixed at $168.35. On December 12. 
1903, a'sci. fa. was issued upon the pur- 
chase money mortgage above referred to Judg- 
ment obtained thereon, and the property 
sold by the sheriff February 4, 1903, on 
a lev. fa. issued thereon, George H. Quaill 
becoming the purchaser for the sum suffi- 
cient' only to pay costs of suit. The question 
for determination is, did that sfile divest the 
borough's claim for benefits assessed against 
the property for the improvement of Rodgers 
avenue? We are of opinion that it did. In 
the first place, it is a well settled rule that 
all liens against a property are divested by 
judicial sale unless clearly preserved by an 
act of assembly. Shaw v. CUy oi Allegheny ^ 
116 Pa. 46. The act of May 16,, 1891, 
P. L. 69, expressly preserved municipal 
liens **until fully paid and satisfied." That 
act, however, was repealed l)y the act of 
June 4, 1901, P. L. 364, which latter act 
is now in force, and was at the time of the 
sale in this case the law governing such 
liens. While that act gives municipal liens 
priority in payment out of the proceeds of 
a sheriff's sale, it does not preserve and con- 
tinue the lien until fully paid as did the act 
of 1891. The borough's lien, therefore, not 
having been preserved by the act of 1901, 
or any law in force at the time of the sale 
on the mortgage, it was discharged, and the 
purchaser took the property free of tlie claim. 
This conclusion is strengthened by the 
enactment of the amendatory act of May 28, 
1907, P. L. 280, in which it is expressly 
provided that liens for taxes and municipal 
claims shall not be divested by any judicial 
sale, except to the extent that the proceeds 
of such sale are applied to the claim. The 
evident purpose of this act was to renew to 
municipal claims the protection previously 
afforded by the act of 1891. If such were 
not the case, and such claims were not 
divested by judicial sales, the act -was 
unnecessary and presumably would not 
have been passed. 

Being of the opinion that the plaintiff's lien 
against defendant's l(»t was divested by the 
sale on the prior purchase money mortgage 
in question, judgment is entered on the case 
stated in favor of defendant, with costs. 

For plaintiff, David L. Starr. 

For defendant, George H. Quaill. 
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MALONE V. MOUNTS. 



Wills — Legacy — Charge on land. 

Testator devised all his real estate to bis son A for 
life with remainder to the two sons of A. He 
further bequeathed to his daughter B "the sum 
of $600 to be paid to her by my son A as foUows, 
viz. : $100 to be paid to her in one year from the 
date of my decease and $100 each year thereafter 
until all is paid, the same to be without interest 
until due and payable." 

By the terms of the will there was no blending of 
the real and personal estate, and although A was 
given the personal estate absolutely, the teistator 
left none. Within a year after the death of the 
testator A died without paying any part of the 
legacy, and the real estate accordingly vested in 
his two sons. Held, that the legacy was not a , 
charge on the land, and at moqt was a mere per- 
sonal obligation on the part of A, for which buit 
in assumpsit would lie and in satisfaction of 
which his life estate could have been levied upon 
and sold. 

No. 188 February Term, 1908. Case 
stated. 

Opinion by Taylor, J. Filed January 
20, 1908. 

The only question presented to the court 
for decision by this case stated is whether 
or not a certain legacy is a charge on land. 

Adam Malone devised all the real estate 
of which he died seized to his son, Adam 
Taylor Malone, for life, then the remainder 
over to his two sons, namely, Joseph Henry 
and Harry Clinton Malone, the plaintiffs in 
this case stated. The said Adam Malone in 
paragraph fourth of his will bequeathed to 
his daughter Margaret: 

"Now intermarried with Joseph England, 
the sum of six hundred dollars to be paid 
to her by my son Adam Taylor Malone. as 
follows, viz.: One hundred dollars to be 
paid to her in one year from the date of my 
decease, and one hundred dollars each year 
thereafter until all is paid, the same to be 
without interest until due and payable." 
The said Adam Taylor Malone died without 
having paid the said legacy to Margaret 
England, and the title to the real estate of 
Adam Malone, the testa toiv^eing now vested 
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in the plaintiffs, is the legacy bequeathed 
to the said Margaret England a charge on 
their land? 

*To make a legacy a charge upon land it 
is necessary that it shall be declared to be 
80 by express words, or that it may be in- 
ferred from the whole will that such was the 
intention of the testator." Montgomery v. 
McElroy, 3 W. & S. 370. The language 
used by the Supreme Court in this opinion 
is a correct statement of the law of Pennsyl- 
vania. 

On the argument of this case counsel for 
defendant admitted that it could not be 
claimed that there was any express words in 
the will of the testator which declare the 
legacy to Margaret England to be a charge 
on the real estate devised to Adam T. Ma- 
lone and his sons Joseph Henry and Harry 
Clinton Malone. The language of the will 
is simply a plain direction to pay this legacy 
to his daughter by his son, Adam Taylor 
Malone: **I will and bequeath to my 
daughter Margaret, the sum of six hundred 
dollars to be paid to her by my son Adam 
Taylor." 

From this plain direction and from the 
whole will can an intention to make the 
legacy to Mrs. England a charge on the land 
*^be inferred"? 

The direction in the will is that Adam 
Taylor Malone shall pay the legacy. Accord - 
ing to the will the first instalment was pay- 
able **in one year from the date of my 
decease," but no' provision is made for pay- 
ment of the first instalment in the event that 
Adam Taylor Malone should die within one 
year of the death of his father. In that 
event his estate in the land was ended. His 
sons take title, not through him, but through 
the will, yet there is no direction that the 
sons should pay any part of the legacy, 
either the first or any subsequent instal- 
ments. If payment of the first instalment 
may have been avoided by the death of 
Adam Taylor Malone, the conclusion is ine- 
vitable that the whole legacy must fall, un- 
less the language shows that all or any part 
of it shall be assumed by the sons. CaheVs 
Appeal, 91 Pa. 327; Van Vliet's Appeal, 102 
Pa. 574; WaUer's Appeal, 95 Pa. 305; Ha- 
worth's Appeal, 105 Pa. 362; Eqvfs EstaU, 
207 Pa. 459; Pmny's Appeal, 109 Pa. 323. 



It id a fact that the testator had no per- 
sonal estate, and it is argued that that is one 
reason why an intention to charge the legacy 
upon the real estate must be inferred or im- 
plied from the fact that there was no other 
source out of which the legacy could be 
paid. It has been decided by the Supreme 
Court that where a testator blends real and 
personal estate the legatees shall look to the 
real estate for the payment of their legacy, 
the personal estate being insufficient. In 
the present case there was no blending of 
real and personal estate, the estate of Adam 
Taylor Malone in each* was separate and 
distinct. In the real estate he took a life 
estate; while in the personal estate his in- 
terest was absolute, in the words of the will 
**to be his to have and to hold absolutely 
and entirely." 

In Van VlieCs Aj^peal, 102, Pa. 574, supra, 
the testator devised certain real estate to his 
two sons, and directed that they pay certain 
legacies. In a subsequent clause o^the will 
was a bequest to the two sons of the testator's 
personal property, with a direction to pay 
all the testator's debts and funeral expenses. 
Our Supreme Court decided that there was 
no blending of the real and personal estate, 
**hence none of the authorities applicable to 
a case where the property is thus blended 
control the case at law. The ciise rests on 
an entire omission of the testator to use any 
language sufficient to charge upon the land 
devised to the sons, the legacy given to the 
daughter. He directs his sons to pay the 
legacies, but does not charge them on the 
land. Something more must appear in the 
will than a mere direction to pay." 

There was no blending of the real and 
personal estate in the case at bar except by 
a forced construction, and then the question 
arises in whose hands was it blended. Cer- 
tainly not in the hands of the plaintiffs in 
this case. Their estate in the land was 
entirely distinct and separate from that of 
their father, and the}'^ took as direct de- 
visees. If, then, the blending of the real 
and personal esttate shows an intention that 
the legacy shall be a charge on the interest 
of any person, it would be a charge on the 
interest of the person in whose hands the 
estates were blended. And in this ciise that 
would be only a charge on theinterest of 
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the tenant. And this being the case, the 
lien of the legacy cannot, in the absence of 
express* words, or clear intention^ descend 
upon the estate in fee, and this legacy 
amounts to nothing more than a mere per- 
sonal obligation upon the part of Adam 
Taylor Malone for the payment of which 
suit in assumpsit would lie, and in satisfac- 
tion of which his life estate could have been 
levied upon and sold. McClurken^s A'p'pecd^ 
48 Pa. 211; Hamilton v. Porter, 63 Pa. 332; 
Young's Appeal, 108 Pa. 17. 

And now, January 20. 1908, by agree- 
ment of the parties in the case stated and on 
the foregoing opinion of the court, judg- 
ment is ordered to be entered for the plain- 
tiffs for the sum of $1,331.99, the first in- 
stalment of the purchase money of said 
land, with interest thereon from November 
1, 1907, with costs. 

For plaintiff, John H, Murdoch Sc Son. 

Contra, Duncan, Chalfant & Warne. 

[Prom Harry Russell Myers, Esq., Washington, Pa.l 



Book Notice. 



MONAGHAN'S CUMULATIVE ANNUAL 
DIGEST OF PENNSYLVANIA DE- 
CISIONS. James Monagiian, Editor, 
assisted by George M. Henry of the 
Philadelphia Bar. Soney & Sage, Pub- 
lishers, Newark, N. J. 
This digest has been issued yearly since 
1899. It is a digest of all Pennsylvania 
opinions reported during 1907. Its useful- 
ness as a means of finding the latest rejjorted 
cases in this state is now well recognized by 
the profession, and it needs no further 
recommendation. For this purpose it should 
be in the library of every Pennsylvania 

practitioner. 

. — ♦ ^ » 

The fact that the right of appeal is in th 
nature of a privilege or favor and not a con- 
stitutional right, is again emphasized in a 
case recently decided by the Supreme Court 
of Oklahoma. The case referred to is that 
of Butts V. Anderson (91 Pacific Rep. 906, 
September 1907). The action was one for 
the enforcement of a mechanic's lien and 
the trial was held on March 11, 1904, result- 
ing in a judgment for the plaintiff. The 
clerk, however, failed to record the judg- 



ment in the case until a year later. The 
defendants filed their motion for a new trial 
which was overruled and time given to make 
and serve a case on appeal, on March 14, 
1904. On March J 3, 1905, defendants made 
another motion for a new trial, in which it 
was alleged as grounds therefor that after 
the trial of the cause and before defendants 
had been able to procure a transcript of the 
evidence submitted on the trial the court 
stenographer died, and no one had been 
found who was able to read his notes. The 
trial courjt granted a new trial upon the 
ground specified, which action was reversed 
by the court on appeal. The appellate court 
finds that in view of the fact that the appli- 
cation for a new trial did not fall within any 
of the grounds upon which according to the 
Oklahoma Code of Procedure such new trial 
might be granted, the award of the- new trial 
was erroneous. The appellate court also 
pointed out that the record might have been 
preserved by other means than an official 
stenographer's notes, saying that it is only 
within the past quarter of a century that 
shorthand reporters have been known to the 
courts, and that it would be manifest in- 
justice to the plaintiff to have the judgment 
vacated and a new trial ordered ijot for any 
error in the proceedings or mistake of the 
parties or the court officers, but because, 
long after the judgment ^as rendered, a con- 
dition arose by which the dissatisfied party 
was unable to perfect an appeal from a judg- 
ment which the court must presume was 
right and just. — Albany Tmw Journal. 



Where upon motion to confirm a report 
recommending that a bankrupt be granted 
a discharge it appeared that his adjudication 
was in 1905, that since November, 1898, he 
had acted as agent for his wife under an 
unrecorded power of attorney, and prior to 
the enactment of the Bankruptcy Act, 1898, 
was indebted to her for borrowed money, it 
was held. In re Hedley, 19 Am. B. R. 409, 
that written assignments by him in 1897 
and 1901, of corporate stock held in his own 
name, to his wife, which stock was kept in 
a !)ox with other papers belonging to her, 
are not fraudulent as to his creditors, though 
the wife had no actual knowledge of the 
assignments, and they will not defeat his 
right to a discharge. 
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CWrjcttlt ^onxtf "WLniXtA jltates/ 

WESTERN DISTRICT OF PENNA. 

BLEVINS V. THE CLEVELAND 
COMMERCIAL TRAVELERS' 
ASSOCIATION. 

Foreign corporations — Action against— Process, 
Agent — Doing business in this state. 

Plaintiff broaght suit in the Circuit Court of the 
United States for the Western District of Penn- 
sylvania against a beneficial organization, incor- 
porated under the laws of Ohio, which did not 
have in Pennsylvania an office for the transaction 
of business. All the business was transacted 
through the main office in Cleveland, Ohio. 
Process were served on a vice president of the 
company in AU^heny, whose duties were to 
preside at meetings in the absence of the presi- 
dent and whose only other business was to solicit 
applications for new membership in this state, 
which he as well as other members did. Held, 
that although the defendant corporation was 
doing business in Pennsylvania by soliciting 
members, the vice president was not an execu- 
tive officer within the meaning of the Pennsylva- 
nia act of 1901, relating to the service of process, 
nor was be such a representative of the associa- 
tion in Pennsylvania as to constitute him a legal 
agent upon whom process could be served. 

No. 27 May Term, 1906. On rule to 
show cause why service of summons upon 
defendant should not be set aside. 

Opinion by Lanning, D. J. (specially 
assigned). Filed March 19, 1908. 

The plaintiff sued out a summons in this 
court against the defendant company and 
caused it to be served by the Marshal upon 
Mr. C. H. Kelly in the city of Allegheny, 
in this district. Mr. Kelly is one of the 
vice-presidents of the defendant company 
and resides at Allegheny. The defendant 
now applies for an order quashing the ser- 
vice on the ground that the defendant com- 



pany is a corporation foreign to the state of 
Pennsylvania and does no business therein, 
and also on the ground that Mr. Kelly is 
not an agent of the defendant company on 
whom process against it can be legally served 
in Pennsylvania. 

The facts, which have been agreed on by 
the parties, are, in substance, that the defen- 
dant is a corporation of Ohio; that it has 
never had an office or place for the trans- 
action of business within the state of Pennsyl- 
vania, has never qualified itself to do busi- 
ness in Pennsylvania under the laws of that 
commonwealth, and has but one office and 
that in the city of Cleveland, Ohio; that it 
is governed by the laws of Ohio relating to 
the organization and control of fraternal 
orders, and has members in Pennsylvania 
whose remittances for dues are sent directly 
and only to the Cleveland office; that its 
officers are a president, five vice-presidents, 
a secretary, a treasurer, a sergeant- at-arms, 
and a board of directors; that in the conduct 
of its business a vice-president is authorized 
merely to preside at meetings of the associa- 
tion when the president is absent; that Mr. 
Kelly resides at Allegheny, and at the time 
of the service upon him, was one of its vice- 
presidents; that its members are requested 
by the association to solicit applications for 
new memberships therein, and that Mr. 
Kelly and other members residing in Penn- 
sylvania have from time to time, through 
their solicitations, obtained such applica- 
tions from residents of Pennsylvania which 
have been forwarded to the office in Cleve- 
land and there accepted by the association; 
and that no transactions other than such as 
are above mentioned have, at any time, 
been carried on within the state of Pennsyl- 
vania. 

It is a settled rule that service upon a 
corporation of process issued out of a federal 
court-must be made either within the state 
under whose laws the corporation is organ- 
ized, or within a state in whidi it is doing 
business, upon an agent representing the 
corporation in its business. But the mere 
fact that Mr. Kelly was a vice-president of 
the defendant company, and resided within 
the Western District of Pennsylvania, is not 
sufficient to support the service. **The 
residence of an officer of a corporation does 



Digitized by 



Google 



300 



PrnSBURGH LEGAL JOURNAL. 



NwmberiO 



not necessarily give the corporation a domi- 
cile in tiie state. He must be there officially 
— there repicsenting the corporation in its 
business.'' Conley v. Mathieaon Alkali 
Works, 190 U. S. 406, 411. 

The plaintiff insists that the facts agreed 
upon in the present case show both that the 
defendant is doing business within the state 
of Pennsylvania and that Mr. Kelly was a 
proper agent on whom to make the service. 
As to the transaction of business within the 
state of Pennsylvania, Mr. Kelly did noth- 
ing more, and was authorized to do nothing 
more, than each and every other of the 
members of the defendant company did or 
was authorized to do. He solicited applica- 
tions for new membership, and that was all. 
Other members did the same. That, how- 
ever, was business. An isolated act would 
not be. The stipulation of the parties de- 
clares that Mr. Kelly and the members of 
the defendant company in Pennsylvania, 
upon the recjuest of the association, solicited 
applications for new memberships. Such 
acts increased the revenues of the defendant 
company and developed and strengthened 
its business. This case is very diflferent 
from Peterson v. Chicago, Rock Island & Pac. 
Ry., 205 U. S. 364, to which reference has 
been made by counsel. The defendant 
company here belongs to one of the fraternal 
orders of the present day, and the acquisi- 
tion of new members in the sUite of Penn- 
sylvania must, viewed in the light of the 
meagre facts now furnished to the court, be 
regarded as very important business. I 
think the defendant company must be con- 
sidered as one doing business in the state of 
Pennsylvania. 

But the Pennsylvania statute requires 
that service of process upon a corporation 
shall be *'by handing a true and attested 
copy thereof to the president, secretary, 
treasurer, cashier, chief clerk or other exe- 
cutive officer, personally.'* See P. L. 1901, 
p. 614. Mr. Kelly is neither president, 
secretary, treasurer, cashier, nor chief clerk. 
Nor is he an executive officer except when, 
in the absence of the president, he presides 
at a meeting in Cleveland, Ohio. He is 
never an executive officer in the state of 
Pennsylvania. Therefore, the service made 



does not comply with the provisions of the 
Pennsylvania statute. 

Nor do I think it caa be upheld under 
the authority of the doctrine announced in 
Barrow Steamship Cxmipany v. Kane^ 170 U. 
S. 100. There, jurisdiction of the CSrcuit 
Court of the United States for the southern 
district of New York was sustained in a case 
where the plaintiff was a citizen of New 
Jersey and the defendant a corporation of 
the Kingdom of Great Britain, notwith- 
standing no statutory authority for the 
service of process in any such case existed. 
Service was made, however, upon the regu- 
larly appointed agents of the corporation in 
New York, where the corporation was carry- 
ing on business. Service upon a corpora- 
tion, to be valid, must be upon some agent 
authorized in law to receive it in behalf of 
the corporation. In the present case, Mr. 
Kelly's authority in Pennsylvania was none 
other than that of the remaining members 
of the defendant company residing in Penn- 
sylvania. Unless service upon any member 
of the defendant company who had solicited 
applications for membership in Pennsylva- 
nia would be valid service upon the corpora- 
tion, I cannot see why service upon Mr. 
Kelly should be. It is not reasonable to 
infer that every member of a fraternal 
society who resides in a state other than 
that in which the society has been incor- 
porated, and who labors to build up that 
society by increasing its membership, is an 
agent of the sr»ciety on whom process against 
the society may be served. The agent must 
have a representative charnctar distinct from 
that of general membership. Mutual U/e 
Ins. Co. V. SpraUey, 172 U. S. 611-616; St. 
Clair V. Cox. 106 U. S. 360, 859. I think 
Ml. Kelly's relation to the defendant com- 
pany was, in Pennsylvania, that of a gen- 
eral member only. He had no such official 
relation to the business of the association in 
Pennsylvania, and was not such a represen- 
tative of the association in Pennsylvania as 
constituted him the legal agent of the asso- 
ciation to receive judicial process in that 
state. 

The rule must therefore be made absdate. 

For plaintiff, Dunn & Moorhead. 

For defendant, A. 0. Fording. 
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ALLEGHENY COLNTY. 



In rc Petition to Strike Off the Names 
of the District Officers, Third Dis- 
trict, Twelfth Ward, Pittsburgh. 

Primary eUction law — Common Pleas — Man- 
damua — Jurisdiction, 

Under proper averments the Common Pleas has 
pow«r to iflsne writs of mandamus, in cases 
arising under the Primary Election Act of Feb- 
ruary 17, 1906. 

No. — Second Term, 1908. 

PETITION. 

**The petition of John Welsh, a qualified 
Republican elector of the Twelfth ward of 
the city of Pittsburgh, respectfully repre- 
sents that in the third district of the Twelfth 
ward of the city of Pittsburgh, Allegheny 
county, Pennsylvania, the following candi- 
dates appear, to wit: Jos. Wilson, Andrew 
Shirley, C. W. Sypniewski, Jos. Hooker, 
John Lauton, Michael Donnelly, and David 
Stewart, for the various officers and com- 
miltccp. 

*'Your petitioner further represents that 
the electors, whose signatures appear upon the 
said petition, did not sign the said petition, 
and that the aforesaid signatures appearing 
upon the said petition were not writUin by 
and are not the true signatures of the said 
electors, but that the aforesaid signatures 
were written by one and the same person. 

*'Your petitioner therefore asks and prnys 
the honorable judges to restrain the county 
commissioners from printing the names of 
the candidates for the various district offices 
and committees, and that the petition filed 
ba thrown out on the grounds of irregular- 
ity." 

Opinion by Swearingen, P. J. Filed 
April 1, 1908. 

This petition is filed by John R. Welsh, 
in which he alleges that he is a qualified 
Republican elector of the Twelfth ward, 
Pittsburgh. He avers that in the third dis- 
trict ol said ward *'the following candidates 
appear, to wit: Jos. Wilson, Andrew Shi vely, 
C. W. Sypniewski, Jos. Hooker, John Lau- 
ton, Michael Donnelly, and David Stewart, 
for the various offices and committees." 



He then alleged that the electors ** whose 
signatures appear upon the said petition*' 
did not sign said petition, but that their 
signatures were written by one and the same 
person. 

He therefore prays this court **to restrain 
the county commissicneis from printing the 
names of the candidates for the various dis- 
trict offices and committees, and ihat the 
petition filed be thrown out on the grounds 
of irregularity." 

If this is intended as a petition for a writ 
ot mandamus directed to the commissioners 
of Allegheny county, as it appears to be, it 
is not in conformity with the act of June 8, 
1893, P. L. 345, known as the **Mandftmus" 
Act, either in form or in substance, as a 
reading of the first four sections of the act 
will disclose. For example: This petition 
does not show for what offices these persons, 
whose names he desires the commissioners 
to be restrained from printing, are candi- 
dates, nor where the petitions are which he 
desires thrown out. It does not show any 
demand upon the commissioners to perform 
any act or duty, or any refusal by them to 
perform any act or duty. It does not show 
what, if any, beneficial interest the petitioner 
has in the result. And it does not show that 
the petitioner is without other adequate and 
specific remedy at law. These are some of 
the things which are required by said act to 
be set forth in a petition for a writ of man- 
damus. In these respects this petition is 
not in compliance with the requirements of 
the statute. It is too vague, uncertain' and 
indefinite. 

We have already held, in the case of Com. 
ex rel, Stevenson v. CommissionerSy No. — 
Second Term, 1908, that the common pleas 
has the power to issue writs of mandamus 
to the county commissioners in cases arising 
under the Primary Election Act. But the 
question in this case is one of the sufficiency 
of the petition for a writ of mandamus. 

If the purpose of this petition is to invoke 
the aid of the court in some form of pro- 
ceeding, other than mandamus, we have not 
been referred to any statute which author- 
izes us to grant the relief. It is not pre- 
tended that any such power is given us by 
the Primary Election Act of 1906. 

We have been referred to the case of Com. 
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ex rel, v. Blankenberg, 218 Pu. 339j as auth- 
ority. But, as appears from the report of 
that case, it was a proceeding for a writ of 
mandamus. Presumably, the petition in 
that case was in compliance with the require- 
ments of the Mandamus Act. The case is 
not authority for any form of proceeding 
other than that of mandamus. 

We are unanimously of opinion that this 
petition should be refused. 

For petitioners, Englert & Stadtlander, 

Contra, JohnS. Wdler, 



(Common Pleas No. 4, AlleRheny Co.) 



In re Petition to Strike Off the Names 
of the District Officers, Fifteenth 
District, Twenty- First Ward, Pitts- 
burgh. 

Primary election law — Common Pleas — Petition 
of candidates — Jurisdiction. 

The Common Pleas has no juriBdiction, under the 
Primary Election Act of Febniary 17, 1906, to 
strike names off petitions of - candidates, which 
are filed pursuant to said act. 

No. — Second Term, 1908. 

PETITION. 

**The petition of David D. Davies, a 
qualified Republican elector of the Twenty- 
first ward of the city of Pittsburgh re- 
spectfully represents that in the fifteenth 
district of the Twenty-first ward of the city 
of Pittsburgh, Allegheny county, Pennsyl- 
vania, the following candidates appear, to 
wit: John C. Goettman, C. K. Babbett, 
Fred Moesta, H. C. Kennedy, G. P. Adler, 
Walter D. Graham, I. Truxell for the vari- 
ous district offices and committees. 

**Your petitioner further represents that 
Chas. Moesta, whose signature appears upon 
the said petition, is not a registered elector 
of the said district, and is therefore not a 
qualified elector. 

*'Your petitioner further represents that 
H. Moesta, whose signature appears upon the 
said petition, is not a qualified Republican 
elector of the said district, and is not a 
member of the Republican party. 

**Your petitioner further represents that 
the said petition does not contain the requisite 
number of qualified electors, as prescribed 



by the act of assembly, and your petitioA^r 
therefore asks and prays the honorable 
judges to refuse to print the names of the 
candidates for the various district offijces 
and conimitt^es, and that the said petition 
be thrown out on the grounds of irregu- 
larity.'' 

Opinion bv Swearingen, P. J. Filed 
April 1, 1908." 

We are unanimously of opinion that this 
court is without jurisdiction to grant the 
relief for which the complainant prays in 
the petition filed in this case. No jurisdic- 
tion is conferred by the act approved Feb- 
ruary 17, 1906, P. L. 36, and we have not 
been referred to any other act which does 
confer jurisdiction. Even if the act of 1893, 
known as the Ballot Act, does give us power 
to interfere in such a case as this, as was 
argued, these proceedings were not taken 
within the time prescribed by that act. 

The petition is therefore refused. 

For petitioners, Englert & Stadtlander, 

Contra, John S. Weller, 



dUoiivt of (Common fi^kas ^o. 2^ 

ALLEGHENY COUNTY. 

RODGERS SAND COMPANY v 
PITTSBURGH, CARNEGIE & 
WESTERN RY. CO. et al. 



Mechanics* Hens — Arnendme^it of parties— 
Railroads — Merger. 

I^nd was deeded to the A railroad and it later 
merged with the B railroad, the title to the land 
still standing on the records in A's name. X 
filed a mechanics* lien against A and later asked 
to Bul)Stitute B as the defendant. The time for 
filing had expired, but all notices had been 
served on B. Held, the amendment should be 
allowed. 

M. L. 7 July Term, 1907. Sur petition 
for leave to amend mechanics' lien. 

Opinion by Shafer, J. Filed March 7, 
1908. 

The lien was filed against the Pittsburgh, 
Carnegie & Western Railway Company as 
owner. It now appears that the land, or at 
least the greater part of it, upon which the 
building stands, was conveyed to the last 
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named company, and that no conveyance 
out of that company is of record, but that 
before the erection of the building in ques- 
tion this railway company was merged with 
one or more others into the Wabash Pitts- 
burgh Terminal Railway Company, which 
latter company made the contract with the 
contractor named in the lien for the erection 
of the building, and was in possession of the 
building with all the other property of the 
Pittsburgh, Carnegie & Western Railway 
Company at the time thebuilding was erect- 
ed, and has pending a rule to strikt off the 
lien because not filed against the true owner. 
The plaintiff has thereupon presented the 
present petition for leave to amend by nam- 
ing the Wabash Pittsburgh Terminal Rail- 
way Company as owner, it appearing that 
the notices required by the mechanics' lien 
law were served upon the latter company, 
or at least came into its possession. The 
mechanics' lien law provides for amend- 
ments and gives the plaintiff a right toamend, 
with the provision, however, that, after 
the time for filing has expired, no amend- 
ment shall be allowed which substitutes **a 
wholly different party as the defendant with 
whom theclaimantcontracted.*' As pointed 
out by plaintiff's counsel, this exception to 
the right of amendment is somewhat pecu- 
liarly worded. Taken literally, this excep- 
tion would not apply to the present case, as 
the claimant is a sub-contractor who alleges 
that he contracted with the Monongahela 
Construction Company as contractor, and 
he is not endeavoring to substitute another 
party as the defendant with whom he con- 
tracted, but to substitute another party as 
owner of the building. Upon a first view 
of the matter, it would seem that the legis- 
lature intended to except from amendments 
•haade after the time for filing the lien, de- 
^fendants generally. If this is the meaning, 
■however, the words **with whom the claim- 
ant contracted* * would be of no effect. We 
are inclined to believe that the act means 
precisely what it says — that a claimant shall 
not be allowed to amend by substituting a 
different party as the person with whom he 
contracted, that being a matter at all times 
within his own knowledge, but that as to 
parties with whom he did not directly deal, 
he should be allowed to amend; which 



amendment, of course, could not affect in- 
ervening rights. 

But, however this may be, we are of 
opinion that the substitution of the Wabash 
Pittsburgh Terminal Railway Company, into 
which the Pittsburgh, Carnegie & Western 
Railway Company was merged, is not a sub- 
stitution of a wholly different party. The 
Wabash Company has title to the land, 
simply because a deed was made to the 
Pittsburgh, Carnegie & Western Railway 
Company, it being admitted that no con- 
veyance was made from the latter to the 
former. 

The amendment is therefore allowed as 
prayed for. 

For plaintiffs, Carpenter & Chalfant. 

For defendant, Willis K McCooL 



(Common Pleas No. 2, Allegheny Co.) 

FRASER V. FIRST CONGREGA- 
TIONAL CHURCH OF ' PITTS- 
BURGH. 

Real estate — Sale — Fixtures. 

In the sale of a church the question whether the 
organ, pulpit and pews are fixtures and pass 
with the realty, depends on the intention of the 
congregation at the time they were placed, that 
is, was it the intention that they should remain 
there permanently or teipporarily? The question 
is one for the jury under proper instructions. 

No. 780 October Term, 1905. Sur motion 
ex parte defendant for new trial and judg- 
ment in its favor non obstante veredicto. 

Opinion by Frazer, P. J. Filed Febru- 
ary 4, 1908. 

Plaintiff purchased from defendant its 
church property on Fifth avenue, Pitts- 
burgh, for the sum of $ . Subsequent 

to the sale, defendant removed from tho 
building and sold to another congrega- 
tion for the sum of $1,000 the organ, 
pulpit and pews. Plaintiff then brought 
this action to recover the • amount re- 
ceived by defendant for the articles 
enumerated, less certain credits for insur- 
ance which plaintiff admitted owing defend- 
ant. The verdict was in favor of plaintiff. 
The principal question involved in the pro- 
ceeding was whether or not the organ, pul- 
pit and pews were fixtures and passed to 
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plaintiflf with the building. Whether they 
were or not, it seems to us under the auth- 
orities, depends upon the circumstances 
under which they were placed in the build- 
ing; whether they were physically annexed 
to the realty or not is immaterial, the ruling 
question being the intention of the congrega- 
tion at the time the articles were placed in 
the building. Was it the design or inten- 
tion at that time that the articles remain 
there permanently or temporarily? If the 
former, title to them passed to plaintiflf; if 
the latter, it did not. What that intention 
was, seemed to us to be a question of fact, 
and was submitted to the jury for determi- 
nation. Electric Light Co, v. Goodman^ 129 
Pa. 212; Seeger v. PeUit, 77 Pa. 440. An 
examination of the authorities cited by 
counsel has not convinced us that we were 
in error in so doing. Tlw other reasons 
urged in support of these motions have been 
considered and do not seem to us to be well 
founded. An examination of the testimony 
and rulings thereon and also our charge, 
satisfies us the case was submitted to the 
jury as favorably to defendant ns it had a 
right to expect. A new trial and judgment 
for defendant non obstante veredicto must 
therefore be refused. 

And now, February 4, 1908, new trial 
and judgment for defendant non obstante 
veredicto refused. 

For plaintifiF, Watson B. Adair, 

For defendant, Diamond & Zacharias, 



^onvt of Common f^Icas^ 

DAUPHIN COUNTY. 

COMMONWEALTH ex rel. CAR- 
SON, V. STATE BANK OF PITTS- 
BURGH. 



Bank and banking — Deposit — Misrepresenta- 
tion of cashier — Measure of damage — Act of 
1876. 

Exceptants claimed in the distribution of the funds 
of the State Bank of Pittsburgh as depositors by 
virtue of a certificate signed and delivered by the 
cashier. The auditor had found that no deposit 
had been made either in cash or by the discount 
of a note and that the certificate was false. Con- 
tended, however, by the exceptants that even if 
there had been no deposit in fact made, yet they 



were entitled to recover from the bank, bectose 
they had been deceived and misled to their Um 
by the misrepresentation of the'cartiier. Hdd, 
that recovery on such ground was limited to 
actual loss, and as the claim did not arise out of 
the £act that a deposit had been made, it wn 
subsequent to the claims of the depositors who 
under the act of 1876 were first- oititled to be 
paid. 

No. 23 Commonwealth Docket, 1904. 
Exceptions to report of auditor. 

Opinion by Kunkel, P. J. Filed Decem- 
ber 18, 1907. 

The exceptants, Colbom & Robinson, 
claimed to share in the distribution as de- 
positors. They offered, in support of their 
claim, the following certificate, which was 
delivered lo them by the cashier of the state 
bank: 

*TiTTSBDRG. Pa., July 8, 1903. 

**This is to certify that the State Bank of 
Pittsburg holds in escrow Ten Thousand 
Dollars ($10,000), to be distributed accord- 
ing to the terms of contract and prospectus 
of W. R. Hackert, Colvin & Robinson, C. 
E. Smith, and D. Paul Hughes, of even 
date; said contract and prospectus madV a 
part of this consideration. 

**LoDi8 Klein, Cashier." 

They also oflfered in evidence the written 
contract mentioned in the certificates, by the 
terms of which the $10,000 deposit was to 
be forfeited to Col born & Robinson and C. 
E. Smith if D. Paul Hughes, who was to 
make the deposit, should fail to comply with 
the terms and conditions of the contract. 
Claiming that the forfeiture had taken place, 
the exjceptants demanded payment of the 
certificate out of the fund for distribution. 

The auditor has found that, as a matter 
of fact, no deposit was made in the bank, 
either by cash or by the discount of a note, 
and that the certificate was false. The books 
of the bank failed to show that any deposit 
of cash was made, or that any note was dis- 
counted by the bank in connection with the 
transaction, save that in the minutes, kept 
by Klein the cashier, of the meeting of the 
directors, held July 7, 1903, the day before 
the date of the certificate, there was the 
minute: 

''Following notes were discounted: 

*'Wm. H. Whitfield, End. John Heppel, 
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200—4 Ma; Heilman Bros., J. H. Elder & 
R J. Kingan, 1476—2 Mo. ; J. C. Fulton, 
D. Hartbauer, 75—90 Da.; W. A. Scott, Jr., 
40 sharefe Mfgrs. L. & B. Co., 1000-4 Mo.; 
W. C. Connelly, Jr., D. Paul Hughes &W. 
A. Merritt, 10,000. To be held in escrow." 

The directors present at the meeting, how- 
ever, testified that no such note as that last 
stated was passed upon by them, and both 
W. A. Merritt and W. C. Connelly, Jr., also 
testified that they did not sign such a note. 
Klein, the cashier, did not appear before 
the auditor, and D. Paul Hughes was dead. 
Under all the evidence, we think that the 
learned auditor was fully warranted in his 
finding. 

But it is contended by the exceptants that 
even if there was no deposit in fact made, 
yet they are entitled to • recover from the 
bank, because tbey were deceived and mis- 
led to their loss by the misrepresentation of 
the cashier. They have not, however, made 
any proof of the amount of their loss, but 
claim (he whole amount represented to have 
been deposited. Conceding that they would 
be entitled to recover for the loss which they 
suffered by reason of the misrepresentation 
of the cashier, who was the agent of the 
bank, upon the principle that where one of 
two innocent parties must suffer by the act 
of a third person, the one who held that 
(lerson out as worthy of trust and confidence, 
and as having authority in the matter, 
should sustain the loss, yet it does not fol- 
low that they may claim as depositors, or 
the amount of the alleged deposit. Upon 
this theory their claim would not arise 
out of the fact that the deposit was 
made, for it was not made, but out 
of the misrepresentation of the bank's 
agent, and recovery would be limited to 
their actual loss. They, therefore, would 
not be entitled to receive, necessarily, the 
amount of the certificate, or a dividend upon 
that amount. Nor would they be entitled 
to be paid out of the fund which is now 
being distributed. The fund is not suflB- 
cient to pay in full all the claims of the de- 
positors, and, by the direction of section 28 
of the act of May 13, 1876, P. L. 161, it 
must be first applied to them. The claim, 
we think, was properly disallowed. The 
exceptions to the auditor' .i report are, there- 



fore, overruled, the report is confirmed, and 
distribution is directed to be made in ac- 
cordance therewith. 

For exceptions, L. G. Barton, 

Contra, Marron & McGirr. 

(From Paul A. Kunkel, Esq., Harrisburg, Pa.) 

Effect of Discharge in Bankruptcy on 
Assignments of Future Earnings. 

It rests in the nature of things that there 
can be no **title" to non-existent property. 
Nevertheless, where future property, if it 
come into existence at all, must come as the 
product of something presently'owned, our 
law has, in certain instances, imputed to 
the owner of a potential possession of the 
non-existent property, which possession is 
conceived to be subject to present transfer. 
Grantham v. Hawley, Hob. 132; Hull v. 
Hull, 48 Conn. 260. The right of the 
assignee of a non-existent chose in action 
has sometimes been confused with that of 
the purchaser of such future property. His 
right, however, rests on an entirely different 
basis. The earlier common law even re- 
fused to give effect to assignments of exist- 
ing contractual rights. Eventually the 
rights of such assignor and assignee were 
worked out on the principle of an irrevoca- 
ble agency in the latter to collect and retain 
to his own use the obligation owed to the 
assignor. This doctrine has marked theo- 
retical and practical advantages, but it is to 
observed that it makes possible the effectual 
* 'assignment" of a right not y^t in being, 
without imposing even the limitations of 
the fiction of potential possession. How* 
ever, the courts, apparently impressed by 
the fact that public policy is opposed to 
permitting one to mortgage himself too far 
into the future, have declined to give effect 
to assignments of future wages unless to be 
earned in an employment existing at the 
time of assignment. Herbert v. Bronson, 
125 Mass. 475. See Kane v. Clough, 36 
Mich. 436; Garland v. Harrington, 51 N. 
H. 409. This subject has been brought 
into some prominence by a recent conflict of 
authority. When an assignment of wages 
to be earned under an existing employment 
is given as security for a loan, and the assig- 
nor thereafter receives his discharge in 
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bankruptcy, the question arises whether or 
not the assignee may collect wages earned 
by the assignor after the discharge. It has 
been held (Mallin v. Wenham, 209 111. 252, 
258), that the assignee had, at the time of 
bankruptcy, a valid lien on the future wages 
which is preserved by the bankruptcy act, 
S^c. 67d, 30 Stat, at L. 564. The three 
other c^ses (In re West, 128 Fed. 205; In 
re Home Discount Co., 147 Fed. 538, 547; 
Leitch V. Northern Pacific Ry. Co.. 95 Minn. 
.35) dealing with the problem hold that such 
an assignee can have no lien until the wages 
have been earned, and therefore that at the 
time of discharge there is no valid lien to be 
preserved. The Supreme Court of Massa- 
chusetts has recently held that such an 
assignment operated to transfer potential 
possession of the wages to be earned after 
bankruptcy, and tijat the assignee therefore 
had, at the time of the discharge, a valid 
lien. Citizens' Loan Ass*n v. Boston, etc., 
R. R. Co., 82 N. E. 696. 

All of these cases seem to overlook the 
nature of the so-called '^assignment'* of 
choses in action. A power of attorney to 
collect wages which may chance to be 
earned in the future,, cannot with propriety 
be spoken of as a lien,_even though given as 
security for a present obligation. On the 
other hand, there appears to be no provision 
in the bankruptcy act which can o[)erate to 
disturb this agency of the assignee. Indeed, 
it is recognised that such powers of attorney 
to collect choses m action which were in 
existence before the bankruptcy, survive the 
.discharge: Stcdman v. Gassett, 18 Vt. 346; 
.Hayes v. Pike, 17 N. H« 564. Cf. In re 
Oliver, 132 Fed. 588. It seems to follow 
that such a power of attorney must equally 
be effectual to permit the assignee to collect 
the bankrupt's after-acquired choses in 
action. The weight of tlie objection to this 
rule founds itself on *'the spirit of the bank- 
.ruptcy laws." Undoubtedly the dominant 
purpose of such enactments is to appropriate 
.the whole of the debtor's present property 
to the payment of his debts and to permit 
him to retain his future earnings as against 
former creditors. See 2 BL Comm. 471, 
472. — Harvard Law Review, 



An ingenious marriage contract not to be 



performed until the death of the yonng 
lady's mother, presumably to avoid any 
disagreeable interference by the mother-in- 
law with the connubial bliss of the wedded 
pair, is revealed in the case of Bailey v. 
Brown, 88 Pacific Reporter, 518. Judge 
McLaughlin, of the California Court of 
Appeals, who filed a concurring opinion in 
the case, intimatet? that a breach of such 
contract did not constitute a cause of action. 
He asked the question, •^How could a con- 
tract to marry exist when the promisor 
might never be under an obligation to marry 
the promisee, and vice versa?" and continu- 
ed: **If this good mother should live to a 
very ripe old age, as mothers sometimes do, 
no human could tell what might happen. 
Either of the parties might be waiting for 
the other, harp in hand, beyond this vale of 
tears, or both might pine away and die be- 
fore this promise of future connubial bliss 
could ripen into a cause of action enforceable 
in earthly courts." 



The Supreme Court of the United States 
has recently held, in the case of Bluthenthal 
V. Jones, 19 Am. B. R. 288, that where 
upon the objection of a creditor having a 
provable debt, the bankrupt is denied his 
dicsharge, but in a subsequent bankruptcy 
the same creditor intentionally remained 
away from court and the bankrupt was 
granted his discharge without objection, an 
action upon said debt, if it is a dischargeable 
one, is barred, where the ground upon which 
the first discharge was refused does not 
appear. 



The county court of Steuben county in 
in Benson v. American Illuminating Com- 
pany, 102 New York Supplement, 206, up- 
pholds the right of an electric light company 
to shut off the current without liability to 
the customer, where after the company has 
wired an office for light the customer makes 
defective connections with other wires, daus- 
ing danger by fire, and refuses to remedy it. 
Under such circumstances, whatever dama- 
ges the customer suffers by being deprived 
of light is due to his own fault, and not to 
the fault of the company. 
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PITTSBURGH, PA.. APRIL 22. 1908. 



DA UPHIN CO UNTY. 

COMMONWEALTH ex rel. TODD, 
Attorney-General, v. IRON CITY 
TRUST COMPANY, 



Equity — Jurisdiction — United States Circuit 
Court — Banking corporations — Appointment 
of receiver by United States Circuit Courts 
and states courts — Act of February 11, 1895, 

Certain citizens of Ohio presented in the Circuit 
Coart of the United States for the Western Dis 
trict of Pennsylvania their bill in equity against 
a Pennsylvania banking corporation, alleging 
that they were contract creditors of the defend- 
ant, and praying for the appointment of a 
receiver, asserting the inability of the defendaitt 
to convert its assets into cash and meet i s obliga- 
tions, to which bill defendant filed an answer 
admitting the truth of the allegations. Upon 
the application of the attorney-general of Penn- 
sylvania in the state court for the appointment 
of a receiver and the winding up of the business 
of the defendant company, it was held, 

First, that a simple contract creditor, having no 
lien on the property of the defendant by judg- 
ment or otherwise, has no standing in the Circuit 
Godrt to prosecute a bill for the appointment of 
a receiver. 

Second, that the act of February 11, 1895, P. L. 4, 
was intended to provide a complete system of 
supervision and control for banking corporations, 
and in the interest of public welfare should be 
held to be as exclusive as is the control of 
national banks by the Federal government and 
that the Circuit Court had no jurisdiction. 

No. 430 Commonwealth Docket, 1907. 
Bill in equity for the appointment of re- 
ceiver. 

Opinion by McCarrell, J. Filed Feb- 
ruary 20, 1908. 

This is an application made November 20, 
1907, upon the relation of the attorney- 



general of the state acting in pursuance of 
information submitted to him by the bank- 
ing commissioner of the commonwealth for 
the ap{)ointment of a receiver and the wind- 
ing up of the budiness of the Iron City Trust 
Company of Pittsburg, Pa., upon the allega- 
tion that said defendant company is in an 
unsound and unsafe condition, and is in- 
solvent. 

The application is made under the pro- 
visions of the act of February 11, 1895, P. 
L. 4, and the proceeding is instituted under 
section 9 of said act. 

From the testimony taken at the hearing 
upon the rule to show cause on December 
19, 1907, we find the following: 

On October 23, 1907, W. D. McKeefrey, 
N. J. McKeefrey, and W. D. McKeefrey, 
partners, doing business under the name of 
McKeefrey & Company, alleging that they 
were citizens and residents of I^etonia, 0., 
presented their bill of com])laint in equity 
to the Circuit Court of the United States for 
the Western District of Pennsylvania, the 
said bill l)eing filed in said court on said day 
to No. 30, November term, 1907. 

The bill alleges that the complainants are 
nvditors of the defendant, the defendant 
leing indebted to W. D. McKeefrey in the 
sum of ^3,151.52, and to the firm of Mc- 
Keefrey & C()mi)any in the sum of $32,- 
0*^9.59, and averring that these sums are re- 
spectively ilue and owing by the said defen- 
dant to the eomi)hunants, respectively. 

The bill of complaint further alleges, as 
follows: 

**Tliat the defendant, tbe Iron City Trust 
Company, is a corporation organized and 
existing under the laws of Pennsylvania, 
having its office and place of business in 
tbe city of Pittsburg, Pa., and is engaged in 
receiving and holding moneys on deposit 
and in trust, and doing a general banking 
and trust company business, in accordance 
with tbe laws of Pennsylvania in said cases 
made and provided.'^ 

The bill further alleges that **plaintiffs* 
claims exceed the sum of $2,000 over and 
above interest and costs, and the assets of 
the defendant consist of about $175,000 in 
cash and other assets exceeding $4,000,000, 
which assets are largely in excess of its 
liabilities, but cannot be converted into cash 
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in time to meet the liabilities as they 
mature.'* 

The bill further avers that **upon the de- 
fendant's failure to meet its obligations, it 
will, unless its assets are properly protected 
by an officer of this court, be subject to 
vexatious and costly litigation, its assets 
will be subject to attachment and execution, 
and in the event of a forced sale will bring 
very much less than their fair and reason- 
able value, all of which will be to the great 
prejudice of your orators and to all other 
creditors and the stockholders of the defend- 
ant, and your orators verily believe that 
unless the court will take defendant's prop- 
erty into its custody and deal with it as a 
single trust, such property will be sacrificed 
and the stockholders and creditors, and all 
other parties in interest, will suffer irrepar- 
able damage and loss." 

The bill then prays for the appointment 
of W. L. Abbott and H. S. A. Stewart as 
receivers of the property of the defendant 
and an order requiring defendant's officers 
to forthwith transfer, convey md turn over 
and deliver to the receivers all of the real 
and personal property, business, assets and 
effects of whatsoever kind and nature be- 
longing to defendant. 

Upon the same day, October 23, 1907, 
and apparently at the same time when the 
bill of complaint was presented, the corpora- 
tion defendant presented and filed its answer 
to the said bill. This answer **admits as 
true all the- statement of facts in said bill of 
complaint, and it admits that, although 
having assets very largely exceeding all its 
liabilities, it is not able to convert said assets 
into cash as rapidly as said liabilities will 
mature and it therefore joins in the prayers 
of the bill and prays tliat your honorable 
court will appoint receivers as therein asked 
for, to the end that all of the creditors of 
your respondent may be paid in full without 
loss and sacrifice of its assets and so as to 
preserve the same for its stockholders as* 
well." 

It thus appears that the appointment of 
receivers by the Circuit Court of the United 
States for the Western District of Pennsyl- 
vania was not the result of any controversy 
between the complainants in said bill as 
citizens and residents of the state of Ohio, 



but that the said receivers were appointed 
in pursuance of the concerted action of the 
complainants and the defendant company, 
and that the appointment of said receivers 
was practically the result of an agreement be- 
tween the complainants and the defendant. 

At the hearing the commonwealth offered 
in evidence certified copies of the bill of 
complaint above referred to, and the answer 
thereto of the defendant and the order of 
the Circuit Court made upon the said bill 
and answer. 

To the petition and application of the 
attorney-general filed in this court Novem- 
20, 1907, the defendant company made 
answer on December 2, 1907, admitting that 
it is a corporation of Pennsylvania, with its 
office in the city of Pittsburgh, Pa., deny- 
ing that it **i8 in an unsound and unsafe 
condition, and denying that it is insolvent," 
and averring that its assets, exclusive of 
furniture, equipment and supplies, on Octo- 
ber 23, 1907, were of the value of $4,740,- 
449.59; that its liabilities to depositors were 
$1,546,814.27; that its other debts, exclu- 
sive of capital, were $263,000; and that it 
therefore had an excess of assets over credit- 
ors' claims of $2,931,635.32. 

The answer further avers that because of 
the failure of the Westinghouse companies 
and the Security Investment Company on 
October 23, 1907, and the financial strin- 
gency then existing, it was unable "to se- 
cure currency to meet the demands of its 
depositors," and it was then **deemed pru- 
dent and advisable to discontinue deposits 
and payments on that date." 

The answer further avers that in conse- 
quence of this condition receivers were ap- 
pointed by the Circuit Court of the United 
States for the Western District of Pennsyl- 
vania on October 23, 1907, and that said 
receivers had taken possession of all the 
properties and assets of the defendant com- 
pany and "are duly administering the same 
and converting them into cash, aad within 
one month of their appointment they have 
reported $391,000 for distribution, and 
under all normal conditions all depositors 
will be paid in full within six months." 

The answer further avers that the defend- 
ant company "is not engaged, and does4:iot 
intend to engage, in business beyond liqui- 
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dating its assets and liabilities/* and claim 
"that there is no justification or need for 
receivers to be appointed by this court/' 

At the hearing December 19, 1907, before 
this court the defendant company called H. 
S. A. Stewart, one of the receivers, who 
testified that he considered the defendant 
was solvent on October 24, 1907, when he 
took possession as receiver, and that the 
difficulty which resulted in the appointment 
of receivers by the Circuit Court was simply 
that the defendant had not the currency to 
meet demands of depositors, and could not 
get cash for its own deposits in New York 
banks. 

He further stated (page 12) that he did 
not consider the defendant either unsafe or 
unsound, and that upon examination he 
found its financial condition on October 23, 
1907, to be as follows, to wit: Assets, $4,- 
395,269; liabilities to creditors, $1,649,- 
086.42, leaving an excess of assets over 
creditors' claims of $2,846,172.58. 

Mr. Stewart also testified (pages 13 and 
14) that the plaintiffs in the bill of com- 
plaint, filed in the United States Court, 
while then depositors of the defendant com- 
pany, were liable upon promissory notes 
held by the defendant company for amounts 
larger than their respective deposits. 

The defendant also called as a witness 
Josepii A. Knox, assistant treasurer of the 
Fidelity Title and Trust Company of Pitts- 
burgh, who testified (page 18) that from an 
exa urination made by him of the assets and 
liabilities of the defendant company he be- 
lieved the defendant on October 23, 1907, 
'*to be perfectly solvent, having assets very 
considerably in excess of its liabilities. *' 

On page 20 he testifies, as a result of his 
examination, that the financial condition of 
the defendant company on October 23, 1907, 
was as follows, to wit: Assets, $4,161,- 
467.81; liability to creditors, $1,586,712.54, 
leaving an excess of assets over liabilities to 
creditors of $2,574,755.27. 

He further testified that his estimate of 
assets and liabilities was a very conservative 
one. 

On page 21 he says that he regards the 
defendant company as safe and sound, and 
that it could do business it it chose to do 
so. 



lie further states that the stock of the 
defendant company, after payment of all 
liabilities to creditors, is worth, in his opin- 
ion, $128.75 per share, the par value of each 
share being $100. 

Upon these proofs the defendant company 
contends that it is not insolvent; that it is 
not in an unsafe or unsound condition, and 
that no receivers can properly be appointed 
by this court. 

The commonwealth contends that the de- 
fendant company is insolvent within the 
meaning of the act of February 11, 1895, 
and that the fact that the defendant com- 
pany ceased to do business on October 23, 
1907, and secured the appointment of re- 
ceivers, who are closing up its business, is 
sufficient proof that the defendant company 
is not in that safe and sound condition 
which justifies its continuing in business. 

The commonwealth further contends that 
the appointment of receivers by the Circuit 
Court of the United States in the manner 
and under the circumstances hereinbefore 
mentioned, was an appointment not within 
the jurisdiction of the court making said 
appointment, and that the control and 
management of the winding up of the busi- 
ness of the corporation defendant is under 
the act of February 11, 1895, solely within 
the jurisdiction of this court, and that 
receivers should now be appointed for the 
purpose of receiving the assets and closing 
the business of the corporation defendont, 
and tliat a decree should now be entered 
dissolving the said corporation defendant 
and appoint receivers to wind up its busi- 
ness. 

It is manifest from all the testimony sub- 
mitted that on October 23, 1907, the defend- 
ant co;npany was not in condition to meet 
and pay its obligations to depositors as they 
were demanded, and the conclusion seems 
to be inevitable that at that time the cor- 
poration defendant was insolvent in the 
technical and legal sense of that word and 
within the meaning of the act of February 
11, 1895. The admitted fact that the cor- 
poration defendant practically voluntarily 
ceased to do business on October 23, 1907, 
warrants the conclusion that the defendant 
did not then regard itself as in a safe and 
sound condition to continue business, and 



Digitized by 



Google 



310 



PITTSBURGH LEGAL JOURNAL. 



Numtm- i-l 



that Jt actually was not then in a safe and 
sound condition to do or continue business. 

If it were not fo.r the appointment of re- 
ceivers by the Circuit Court of the United 
States for the Western District of Pennsyl- 
vania on October 23, 1907, and the placing 
of the property of the defendant company 
in the hands and under the control of said 
receivers, to be administered and applied by 
said receivers, under the direction of said 
court, the right of the commonwealth to 
now ask for the dissolution of the defendant 
company and the appointment of receivers 
by this court to wind up its business would 
apparently become a question. 

The important question therefore to be 
considered and decided is whether the action 
of the Circuit Court of the United States for 
the Western District of Pennsylvania, as 
hereinbefore mentioned, is of such character 
as to deprive the commonwealth of the decree 
which is now asked. 

The com gnon wealth contends that the said 
Circuit Court, under all the circumstances 
connected with this case, had no lawful 
jurisdiction to entertain the bill of complaint 
or appoint receivers thereunder. 

The lawful jurisdiction of said Circuit 
Court as limited and defined by the act of 
Congress, approved September 24, 1789 
(1 Stat, at L. 79), has been modified by the 
act of Congress, approved March 3, 1875 
(18 Stat, at L. 470). entitled *'An act to 
determine the jurisdiction of Circuit Courts 
of the United States and to regulate the re- 
moval of causes from state courts and for 
other purposes.*' 

This act was further amended by the act 
of Congress, approved March 3, 1887, and 
was further changed by act of Congress, ap- 
proved August 13, 1888, so that at present 
it reads as follows: 

**Thatthe Circuit Courts of the United 
States shall have original cognizance con- 
current with the courts of the several states 
of all suits of a civil nature at common law 
or in equity where the matter in dispute ex- 
ceeds, exclusive of interest and costs, the 
sum or value of $2,000, and arising under 
the Constitution or laws of the United States 
or treaties made, or which shall be made 
under their authority, or in which contro- 
versy the United States are plaintiflfs or 



petitioners, or in which there shall be a 
controversy between citizens of dlEerent 
states in which the matter in dispute ex- 
ceeds, exclusive of interest and costs, the 
sum or value aforesaid." 4 Fed. Stat., 
Ann. 265. 

The general object of the act of March 3, 
1875, and its supplements, as appears upon 
it face and as has been often declared by the 
courts, is the contract not to enlarge the 
jurisdiction of the Circuit Courts of the 
United States. 

In discussing the act of March 3, 1876 
(18 Stat. 470 and its supplements), Chief 
Justice Fuller, in Mexican Nat. R, R, v. 
Davidson, 157 U. S. 208, says: 

**This change was made in accordance 
with that intention to restrict the jurisdic- 
tion of the Circuit Courts, which has been 
so often recognized by this court. Smith v. 
Lyon, 133 U. S. 315319; In re Penna, Co,, 
137 U. S. 451; Hanridh v. Hanrich, 163 U. 
S. 12*i. In Hanford v. Dames, 163 U. S. 
279, Mr. Justice Harlan uses the following 
language: *It is well settled that as the 
jurisdiction of a Circuit Court of the United 
States is limited in the sense that it has no 
other jurisdiction than that coiiferred by the 
Constitution and laws of the United States, 
the presumption is that a cause is without 
its jurisdiction unless the contrary affirma- 
tively appears; and that it is not sufficient 
that jurisdiction may be inferred argumen- 
tatively from averments in the pleading, 
but the averments should be positive. These 
principles have been applied in cases where 
the jurisdiction of tho Circuit Court was in- 
voked upon the ground of diverse citizen- 
ship. But they are equally applicable 
where its original jurisdiction of a suit be- 
tween citizens of the same state is invoked 
upon the ground that the suit is one arising 
under the Constitution or laws of the United 
States.' '' 

The plaintiffs in the proceeding instituted 
by them in the Circuit Court of the United 
States for the Western District of Pennsyl- 
vania came into that court and filed their 
bill in equity, alleging that they were simple 
contract creditors of the corporation defend- 
ant. The testimony before us clearly indi- 
cates that while they were nominal creditor 
as depositors, they were actually and really 
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indebted at the time of the filing of their 
bill to the corporation defendant upon un- 
matured notes in an amount exceeding their 
deposits, and that in reality they were net 
creditors but debtors. 

Their right as simple contract creditors, 
even if it be conceded that they were such, 
to institute and maintain this proceeding in 
eqoiiy in the United States Circuit Court is 
apparently questionable. 

In HoUins v. Briarfield Coal and Iron Co, , 
160 U. S. 378, Mr. Justice Brewer uses the 
following language, to wit: 

"The plaintiffs were simple contract 
creditors of the company. Their claims had 
Dot been reduced to judgment, and they 
had no express h'en by mortgage, trust deed, 
or otherwise. It is the settled law of .this 
court that such creditors cannot come into 
a court of equity to obtain the seizure of the 
property of their debtor and its application 
to the satisfaction of their claim; and this, 
notwithstanding a statute of the state may 
authorize such a proceeding in the courts of 
the state.. The line of demarcation between 
equitable and legal remedy in the Federal 
courts cannot be obliterated by state legisla- 
tion.'' 

This decision has been uniformly followed 
in the Federal courts. 

In Jacobs et al, v. Mexican Sugar Co,^ 130 
Fed. Rep. 589, it was clearly held by Judge 
Archbald that **a simple contract creditor 
having no lien by way of pledge or other- 
wise on the property of the defendant com- 
pany, and his claim not having been reduced 
to judgment, has no standing in this court 
to prosecute the present bill, the state to the 
contrary notwithstanding.*' 

In Canton Roll and Machine Co, v. RoUing 
MiU Co. of America, 155 Fed. Rep. 321, it 
was held by Judge Dayton that ihe judiciary 
act of March 3, 1875, **Does not enlarge the 
right of an individual to sue and confers no 
right upon a simple contract creditor to 
maintain a creditor's suit in a Federal court 
to set aside an alleged fraudulent convey- 
ance of property by the debtor, nor does the 
fact that complainant has an alleged mech- 
anic's lien upon the property afford basis 
for such a general creditor's suit, since such 
lien, if valid, may be enforced in rem against 
the property regardless of conveyances 



whether prior or subsequent." 

In each of the two cases last cite<l there is 
a full and able discussion of the right ol a 
simple contract without any s|>ecific lien to 
institute proceedings in equity in the cpurts 
of the United States, and the conclusion an- 
nounced in each of these cases is supported 
by numerous Federal authorities. 

Theie ie no Pennsylvania statute giving 
the simple contract creditors of banking cor- 
porations or trust companies ihe right to 
proceed in equity against such corporations 
or companies for the appointment of re- 
ceivers. 

The Pennsylvania statute of February 11, 
18%, P. L. 4, was enacted for the purpose 
of placing all such corporations and com- 
panies under the control of a seperate.4^ 
partment of the state governnient, and sub- 
jecting them to the supervision of the bank- 
ing commissioner of the commonwealth. 
This statute was intended to provide a com- 
plete system of supervision and control of 
such corporations and companies, and in 
the interest of the public welfare should be 
held to be as exclusive as is the control of 
national banks by the Federal government. 
It is important to the public that this 
system of supervision and control should be 
exercised without hindrance by the depart- 
ment of the state government to which the 
legislature has committed this work. The 
public interests can be m >re fully protected 
\)y holding, as we do, that this statute was 
intended to preserve to the state through 
its banking department and its banking 
commissipner the exclusive supervision and 
control of these corporations and companies. 

While the policy of the law and the com- 
ity properly existing between courts of con- 
current jurisdiction preclude us fiom decid- 
ing whether, under all the circumstances of 
ihiscase, the Circuit Court of the United 
States for the Western District of Pennsyl- 
vania had lawful jurisdiction to entertain 
and pass upon the bill in equity filed in 
that court against the corporation defendant, 
we feel constrained, in order that the purpose 
of our state statute may be followed and 
carried out, to grant the application made 
by. the commonwealth of Pennsylvania 
through her attorney-general in the present 



case. 
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We cannot, of coarse, confer upon the 
receiver whom we may appoint authority to 
take posseBHion of the property and assets of 
the defendant corporation now in the pos- 
session of the receivers as officers of the Cir- 
cuit Court ot the United States for the 
Western District of Pennsylvania, but the 
receiver appointed by us will be by virtue 
of the appointment in position in a proper 
and orderly way to invite the attention of 
the Circuit Court to all the circumstances 
attending the proceeding commenced therein 
on October 23, 1907, against this defendant, 
and we have no doubt but that said Circuit 
Court will then reach such conclusion and 
enter such judgment as under all the cir- 
cumstances of this case may be right and 
proper. 

From the testimony submitted to us, we 
find that the Iron City Trust Company of 
Pittsburg, Pa., the defendant herein, was on 
October 23, 1907, according to its own ad- 
missions and acts, not in a safe and sound 
condition to do business, and was then, in 
contemplation of law, insolvent, and that 
this condition still continues. 

We therefore now order and decree that 
the Iron City Trust Company of Pittsburg, 
Pa., the defendant herein, be and is hereby 
dissolved and its corporate existence ended, 
and that Mr. J. Denny Lyon of Pittsburg, 
Pa., is hereby appointed receiver of all its 
property and assets of whatsoever nature 
and kind, and direct that he institute such 
proceeding in the Circuit Court of the United 
States for the Western District of Pennsyl- 
vania as may be proper to procure the revo- 
cation of its decree appointing receivers for 
said defendant corporation, and upon its 
revocation to take possession of the property 
and assets of said defendant corporation, 
close its business anU dispose of its property 
and assets in such manner as the law may 
require. Bond with approved security to 
be given by said receiver in the sum of 
$600,000. 

For plaintiflf, M. H. Todd^ attorney-gen- 
eral. 

For defendant, W, K McCook and W. C. 
Famsworth, 



ALLEGHENY COUNTY. 

D. J. KENNEDY CO. v. WABASH 
PITTSBURGH TERMINAL RAIL- 
ROAD CO. 



Mechanics^ liens — Failure to give notice — Strik- 
ing off lien — Act of June 4, 1901. 

A mechanics' lien will be etricken off the record 
where it appears that no notice of the intention 
to file a lien was given as required by the eiji^htb 
section of the act of 1901. 

M. L. 21 July Term, 1907. Sur rule to 
strike off lien. 

Opinion by Frazer, P. J. Filed March 
4, 1908. 

Plaintiff as sub-contractor furnished to 
the Monongahela Construction Company as 
general contractor certain material for use 
in the construction of a building for de- 
fendant, for which a claim was filed for 
$148.77 at the above number and term. 
The date upon which the last material was 
furnished, as appears by the statement 
attached to the lien, was October 17, 1906. 
This lien was filed April 17, 1907. No 
notice of intention to file a lien was served 
upon defendant. A notice, however, was 
served upon the company's attorney of the 
filing of the claim on April 25, 1907. We 
are asked to strike off the lien (1) because 
no notice of intention to file was given, and 
(2) because the service of notice of filing 
the claim upon the company's attorney was 
an improper service. The 8th section of 
the act of June 4, 1901, P. L, 434, provides 
as follows: 

**Any sub-contractor intending to file a 
claim, must give to the owner written notice 
to that effect, together with a sworn state- 
ment setting forth the contract under which 
he claims, the amount alleged to be still 
due and how made up, the kind of labor or 
materials furnished and the date when the 
last work was done or materials furnished. 
Such notice and statement must be served 
at least one month before the claim is filed 
and within three months after the last of 
his work was done or materials furnished,*' 
etc. 

The object of the notice provided for in 
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the section quoted is to protect the owner 
from making payments to the contractor 
when his property is liable to be subjected 
to a lien. Este v. R. R, Cb., 27 Superior 
Court 525. It is a condition precedent to 
the validity of the lien and the failure to 
give it not only deprives the owner of the 
benefit of that provision in his favor, but 
also deprives the subcontractor of his right 
to a lien. Wolf Co, v. J?. J?. Co., 29 Su- 
perior Court 443. Without a preliminary 
notice that is at least a substantial compli- 
ance with the requirements of the act, there 
can be no valid lien. 

Plaintiff having failed to give notice of 
intention to file its claim, as required by the 
eighth section of the act of 1901, the lien 
is invalid and should be struck off. 

And now, March 4, 1908, rule absolute. 

For plaintiff, Carpenter & ChalfanL 

For defendant, Willie K McCook. 



• (Common Pleas No. 2, Allegheny Co.) 

HAEFNER v. TOTTEN. 

Oil and gas lease — Non-payment of rentals — 
Forfeiture — Surrender. 

An oil and gas lease provided that lessee should 
commence a well or pay a certain earn per month 
until a well was commenced, and a failure to 
drill or make payment should render the lease 
void. The lease also provfded that lessee might 
surrender it at any time. 

In an action for rentals it was held that the non- 
payment did not render the lease void, except at 
the option of lessor, and in the absence of an 
allegation in the affidavit of defense that the 
lease had been surrendered, judgment should t>e 
entered for the plaintiff. 

A statement made to lessor that the lease was void 
owing to non-payment of rentals did not operate 
as a surrender. 

No. 250 October Term, 1905. Sur rule 
for judgment for want of sufficient affidavit 
of defense. 

Opinion by Shafer, J. Filed March 7, 
1908. 

The action is upon two oil leases made by 
the plaintiff, as lessor, with the defendant, 
as lessee, in each of which the lessee agrees 
to commence a well within a certain time, 
and in case of failure to do so, agrees to pay 



A certain sum per month until a well shall 
be commenced, and that **a failure to com- 
mence one well or to make such payment 
within the time above mentioned renders 
this lease null and void and to remain with- 
out effect between the parties hereto, and 
not binding in any manner whatsoever upon 
either." It is also provided that the lessee 
shall have the right at any time **to surren- 
der this lease," and thereby be fully dis- 
charged from all claims. The affidavit of 
claim avers that rental was paid for a certain 
time; that thereafter no rentals were paid 
for the reason that the defendant elected to 
exercise the right given him to refuse to pay 
rentals, by reason of which refusal, the lease 
was to be null and void. He further alleges 
that the attorney of the plaintiff was told by 
the defendant that the conditions of the 
leases had not been complied with, and that 
by reason of the non-payment of the rentals 
they were null and void, and that the plain- 
tiff made no claim; and that the leases were 
cancelled. It is not alleged that the leases 
were surrendered to the plaintiff. It was 
held in the case of Galey v. Kellerman, J 23 
Pa. 491, and many succeeding cases that 
the failure to pay rentals under the circum- 
stances set out in this case, did not consti- 
tute in itself a termination of the lease, but 
only gave the lessor' a right to forfeit if be 
chose to do so. 

The defendant might, of course, have 
relieved himself from further liability by 
surrendering the lease, but he has not al- 
leged a surrender or any facts which amount 
to one. 

The rule must therefore be made absolute. 

For plaintiff, A, E, Weger, 

For defendant, Stont & Stone. 



Judicial Restrictions on the Legisla- 
tive Power of Taxation. 

It is well settled by the courts, both state 
and federal, that taxation must be for public 
purposes: Cole v. La Grange, 11311. S. 1. 
In some cases this conclusion is based on 
express or implied constitutional provisions: 
Lowell V. Boston, 111 Mass. 454, 461; Trus- 
tees V. Boone, 93 N. Y. 313. But in a 
number of leading cases it is not so based: 
Loan Ass'n v. Topeka, 20 Wall. (U. S.) 
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656; Calder v. Bull, 3 Dall. (U, S.) 386, 
387. It is there drawn from question-beg- 
ging theories of the nature of legislation, 
from supposed implied reservations of 
private rights in the so-called social com- 
pact made at tlie establishment of govern- 
ment, and even from the common dictionary 
definition of taxation. These sources are 
clearly questionable. It seems, however, 
that the doctrine of these cases was estab- 
lished, not on account of its constitutional 
or logical necessity, but because it was very 
desirable and because the courts, being re- 
garded as guardians of private rights even 
when not secured by. constitutional provi- 
sions, were ready to declare unconstitutional 
statute-s infringing such latent rights. In 
the assumption of such power the courts 
seem to have encroached on the functions of 
the legislature by defining without constitu- 
tional requirement the purposes for which 
it seems wise or politic to tax. 

After establishing the public purposes of 
taxation, whether properly by force of a 
constitutional provision or improperly by 
encroaching on the powers of the legislature, 
courts further usurp legislative prerogatives 
by refusing to declare taxing acts public, the 
the purposes of which- do not fall within a 
restricted and artificial definition: Phila. 
Asa'n V. Wood, 39 Pa. 73. This usurpation 
afifects all legislative taxing acts for purposes 
lying between the restricted definition and 
the reasonable and liberal definition which 
the legislature should be allowed to follow. 
To justify the courts in declaring a tax void, 
the absence of all possible public interest 
should be so clear that no reasonable man 
could consider it promotive of 'the public 
welfare: City of Minneapolis v. Janney, 86 
Minn. Ill; Broadhead v. Milwaukee, 19 
Wis. 624. If such taxation is unjust or ex- 
cessive, the only security for correction is 
the legislative body. See Bank v. Billings, 
4 Pet. (U. S.) 514, 563. Ultimately the 
responsibility will rest where it ought — on 
the electors. This seems good politics and, 
moreover, respects our tripartite form oif 
government. 

A class of cases involving these principles 
are the decisions as to the constitutionality 
of state acts taxing insurance companies for 
the benefit of disabled firemen. When ap- 



plying only to foreign insurance companies 
such statutes have been sustained as police 
regulations: Trustees v. Boone, supra; Fire 
Dept. V. Helfenstein, 16 Wis. 136. But 
other cases have more correctly held that, 
as the revenue porpose is more important 
than the regulative, the imposition is a tax: 
Phoenix Assurance Co. v. Fire Dept., 117 
Ala. 631; San Francisco v. Ins. Co., 74 
Cal. 113. As a tax, it has been held invalid 
as offending not only against specific consti- 
tutionar provisions, birt against the latent 
rights and reservations above mentioned. 
On the other hand, it has been held valid, 
as well under the most liberal conception of 
the legislative power of taxation as under 
the requirement of public purposes. A re- 
cent South Carolina case regards such a tax 
as not for public purposes and consequently 
invalid. Aetna Fire Insurance Co. v. Jones, 
59 S. E. 148. , Had the court followed the 
Alabama case (Phoenix Assurance Co. v. 
Fire Dept., supra) which it misconceived 
and which seems the most satisfactory case 
on this subject, the statute would have been 
considered within the powers of the legisla- 
ture. For it is clear that there is the possi- 
bility that such a tax promotes the public 
welfare. It is not, therefore, a question of 
right for the courts, but a question of policy 
for the legislature — Harvard Law Remeio. 
< ^ » 

Down in Cochran, Ga., the affairs of civil 
justice are administered by Judge Edwards, 
who is also an enthusiastic farmer. One 
cloudy spring afternoon court was convened 
to try a peculiarly tortuous and perplexing 
case. Judge Edwards listened with growing 
unrest. He was observed at last to seize a 
slip of paper, scribble a few words, place 
the document beneath a heavy paper weight 
and reach for his hat. 

**Captain," he called, cheerily, **excuse 
me fur interruptin' you, sub; you go right 
on with your argument, which is a darned 
good one.. It*s suah goin* to rain this even- 
ing, gentlemen, an' I got to set out ray 
potatoes right away. But you go right on, 
Captain I when you an' the Major get through 
you-airU find my decision under this heah 
paper weight.'' 

The door closed upon an astonished orator. 
— NaahviUe Banner, 
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PITT8BURGH. PA., APRIL 29, 1908. 



Court of (ilUommott Iflcas ^o- 4^ 

ALLEGHENY COliNTY, 

COMMONWEALTH ex rcl. STEV- 
ENSON v. PRICE et al. 

Primary election law — Candidate — Ballot — 
Request of candidate — County commissioner. 
Mandamus. 

Under the Primary election law of February 17, 
1906, a candidate for office who desires to have 
printed on the official ballot something more 
than his name, most present his request for it at 
least three weeks prior to the day fixed for hold- 
ing the primary election. A candidate under 
this law has the right to invoke the aid of the 
courts to enforce his rights by mandamus. 

No. 1067 Second Term, 1908. Petition 
for mandamus. 

Opinion by Swearingen, P. J. Filed 
April 1, 1908. 

The relator is a candidate, in the Thirtieth 
Congressional District of Pennsylvania for 
National delegate to the Republican National 
Convention, at the primary election which is 
to be held on April 11, 1908. His petition 
therefor was filed with the county commis- 
sioners of Allegheny county on March 12, 
1908. Subsequently, to wit: March 26, 
1908, he filed with said commissioners a 
formal request, that they print on the oflScial 
ballot, at the right of his name, **that A. B. 
Stevenson favors Theodore Roosevelt as the 
Republican candidate at the National Con- 
vention at Chicago in June, 1908.*' This 
request was made pursuant to the Act, ap- 
proved February 17, 1906, (Primary Elec- 
tion Act) P. L. 36. 

The relator has filed this petition for a 
writ of mandamus difected to said county 
commissioners, the respondents, in which, 
after alleging the foregoing, he avers that 
the respondents refuse to comply with his 



said request, and he prays that a writ of 
peremptory mandamus may issue to enforce 
compliance therewith. 

The respondents voluntarily appealed in 
open court, by their counsel, A. B. Hay, 
Esq., the county solicitor, waived all for- 
malities and requested a speedy decision, 
without further pleadings; and the cause 
was argued before a full bench. ^ 

We are of opinion that the relator, being 
a candidate for National delegate, at the 
ensuing primary election, has the right to 
invoke the aid of this court by mandamus 
to enforce his rights. The right which he 
claims is expressly given to him by the said 
Primary Election Act of 1906, provided he 
has complied with its terms. 

The respondents object that the relator's 
'*requ6St" was not filed with them three 
weeks (21 days) before the date fixed for 
the primary election, to wit, April 11, 1908. 
The relator avers that no time is fixed in 
the act, within which such a **request'' must 
be filed, and therefore it may be filed at any 
reasonable time before the ballots are 
printed. 

The single question before us, therefore, 
is whether or not the relator's request was 
filed in time. 

It is true the act does not expressly name 
any time within which such a ''request" 
must be filed with the county commissioners. 
But it is specific in pointing out what must 
be done in order to prepare an official bal- 
lot. It requires the commission^^rs to pub- 
lish the names of all offices for which nomi- 
nations are to be made and candidates for 
party offices to be elected, commencing eight 
weeks before the primary election is to be 
held, and to continue such publication for 
three successive weeks. Then the act pro- 
vides: 

**The said petitions, in the case of candi- 
dates for Congress or for state oflSces, shall 
be filed at least four weeks prior to the pri- 
mary with the secretary of commonwealth; 
and in all other cases shall be filed, at least 
three weeks prior to the primary, with the 
county commissioners of the respective 
counties." 

Finally, the commissioners are required 
to **have on file in their office, at least one 
week preceding the primary election, open 
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to public inspection, forms of the ballots 
with the names printed thereon, which shall 
be iie»ed in each election district within such 
county." This allows two weeks to the com- 
missioners within which to prepare the data 
and have the ballots printed and ready for 
inspection. In a large county like Alle- 
gheny, this cannot be said to be an unrea- 
sonable time. 

It seems to us that the meaning of the 
act is that everythrng, including petitions 
and requests, must be on file in the office of 
the county commissioners, three weeks prior 
to the date .fixed for the primary election. 
There is as much reason for requiring these 
'^requests'* to be filed, three weeks before 
the primary, as there is for requiring peti- 
tions of candidates to be filed at that time. 
There must be a rule. We think the rule 
as to filing **requestfc" is, by analogy to the 
rule as to filing petitions, fixed by the act 
itself. That is certain and definite. It can- 
not work any hardship upon a diligent can- 
didate. We cannot think it was intended 
to leave the subject uncertain and indefinite, 
dependent upon ability or disposition to 
prepare the ballot for public inspection. 

We are unanimous in our opinion that 
the fair and reasonable construction of the 
act is that such a '^request," as the relator 
has filed, ought to be presented three weeks 
prior to the date fixed for holding the pri- 
mary election. Admittedly, the relator's 
request was not filed until after the expira- 
tion of that period, and therefore it was not 
filed in time. 

The petition for a writ of mandamus is 
refused. 

For relator, TJwrmon & Tlwmson. 

For respondents, A, B. Hay, 



(Common Pleas No. 4, Allegheny Co.) 



MAYHUGH V. WAY. 



Attorney and client — Fees — Contract for— Suit 
to recover — Evidence. 

A person entered into a written contract to pay as 
counsel fees a certain percentage of the amount 
to be collected for her as heir to an estate, which 
percentage was admittedly fair and reasonable, 
and in pursuance of the contract received her 
share of the estate less the amount agreed upon 



for fees. In a suit to recover part of the amoiuit 
retained by the attorney under the contract, on 
the ground of its being excessive and upon the 
further allegation that she was assured that she 
was to pay a fair and reasonable fee only, the 
jury will be instructed to return a verdict for the 
defendant where it appears from the plaintiff's 
admissions that the contract was signed by her 
without fraud or coercion; that defendant had 
never acted as counsel for plaintiff prior to the 
signing of the contract in question and that the 
accounting had been in accordance with the 
contract. 

No. 401 Third Term, 1907. Motion and 
reasons for new trial. 

Opinion by Swearingen, P. J. Filed 
January 7, 1908. 

The history of this case is substantially 
this. William Altsman died possessed of 
an estate which amounted to over $40,000. 
He left no lineal descendants. Proceedings 
o escheat the estate were commenced by 
the Commonwealth of Pennsylvania. The 
plaintiff, her three sisters and one brother 
and the representatives of a deceased brother, 
claimed to be the next of kin of the dece- 
dent. William A. Way, Esq., a member 
of the Bar of Allegheny county, was em- 
ployed by these parties to establish their 
claims as next of kin. This was in March, 
1901. They were successful in their con- 
test; and Mr. Way collected for each -of these 
claimants $6, 157. 17. He paid to the claim- 
ants the amounts coming to them about 
May, 1902. Of the amount found to be due 
the plaintiff, Mr. Way paid her the sum of 
$3,638.23 on April 28, 1902, and the balance 
of $500 on May 5, 1902, making a total of 
$4,038,23 which was received by the plain- 
tiff. 

In order to understand the course which 
the case took at the trial, it is necessary to 
refer briefly to the pleadings. 

On May 20, 1907, the plaintifiF brought 
this action. In her statement of demand, 
wj»ich was filed May 31, 1907, the plaintiff 
claimed to recover from the defendant the 
sum of $2,157.17. She alleged that she had 
**employed W. A. Way, the defendant, who 
is an attorney . . * . to act for and in 
her behalf in the recovery" of her share of 
the estate of William Altsman, deceased, 
(without stating when she employed him) 
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"for which she was to pay him, as she was 
assured and told, a fair and reasonable fee," 
averring that she was unable to read and 
write. She then alleged that there was dis- 
tributed to her the sum of $6,157.17, that 
she received from the defendant the sum of 
$4,000 on October 28, 1902, and that she 
found afterwards (not stating when) that 
defendant had retained the balance for 
services rendered. She finally alleged that 
defendant had retained said balance and had 
refused *'to pay the same over, although 
often demanded and solicited to pay her 
what was justly and honestly due her." 
The plaintiff therefore demanded of the de- 
fendant the sum of $2,157.17, with interest 
from October 28, 1902. 

To the foregoing statement of demand the 
defendant filed an affidavit of defense. He 
averred that the contracft of employment 
was in writing, dated March 20, 1901, and 
he attached a copy thereof, marked Exhibit 
**A,** In this contract it was recited, inter 
alia, that whereas the commonwealth of 
Pennsylvania had commenced proceedings 
to escheat the assets of the estate of William 
Altsman for want of lawful heirs, that said 
heirs (including plaintiff) desired to secure 
counsel and resist said proceedings, and 
*'are not^in a position to pay counsel fees 
for such purpose.'* It was then agreed that 
defendant be retained as counsel 'Ho repre- 
sent the interests of the undersigned in said 
estate, as next of kin or otherwise, as they 
may be entitled, and that he shall perform 
all needful and proper services as such coun- 
sel and that the next of kin shall defray any 
actual court costs or expenses necessary for 
the proper prosecution of their said claims, 
which shall be borne by said parties pro- 
portionately to their several interests, and as 
his compensation the said WiDiam A. Way 
shall receive the one-fifth part of all assets 
of said estate, eventually distributed to the 
undersigned next of kin.'' This contract 
bore, the signature of the plaintiff, her 
brother and two sisters. 

After averring the settlement of said dis 
pute with the commonwealth, a decree to 
each of the claimants of ^6,157.17, and a 
fall explanation to the claimants (including 
plaintiff) of said settlement and acquiescence 
thereto by them, the affidavit of defens 



proceeded to aver that the fqnds in the 
hands of the administrator were paid in two 
installments; that plaintiff's share of the 
first was $4,42^5.79, which was immediately 
paid to her, less defendant's compensation 
according to said contract, whereby each 
received 93,558.23; that a few days after- 
wards, the final balance in the hands of the 
administrator was paid to defendant and 
thereupon on May 5, 1902, **a final account- 
ing was made by defendant to plaintiff and 
to the other claimants represented by him, 
and a copy of this account was delivered to 
plaintiff." A copy of the account was at- 
tached and made a part of the affidavit of 
defense, marked **B." The affidavit of de- 
fense then stated: '-And thereafter on the 
same day,, plaintiff acknowledged receipt 
from defendant of the sum of Five Hundred 
($500.00) Dollars, which, together with the 
amount of Three Thousand Five Hundred 
and Thirty-eight and Twenty-three One 
Hundredths ($3,538.23) Dollars already 
paid plaintiff by defendant, was full settle- 
ment of all moneys due plaintiff from the 
estate of William Altsman, us per statement 
rendered to plaintiff, [lereinbofore referred 
to as Exhibit *B; ' and a copy of this receipt 
^8 hereto attached, marked *C' and made a 
Prt of 'this affidavit." 

To this affidavit of defense the plaintiff 
did not file any replication. 

It will be observed that, on the one hand, 
the plaintiff averred that she had employed 
the defendant as her attorney (without stat- 
ing when or how), that he had collected a 
large amount of money for her, and that he 
had kept more than one-third of it as com- 
pensation and had refused to account; and 
on the other hand, the defendant denied her 
allegations and averred that his employment 
was in writing, dated March 20, 1901, that he 
had collected the money, and that he had 
fully accounted and paid over everything. 
And there was no replication. Such were 
the issues as presented by the pleadings. 

At the trial the plaintiff was given every 
opportunity to prov^e her allegation respect- 
ing the employment of the defendant as her 
attorney. She made every effort possible to 
establish the relation of attorney and client, 
outside of the written contract, but all her 
efforts were futile. She did not testify t h 
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the defendant had ever been her counBel 
prior to that time. She did not testify that 
she had ever talked with him, that she had 
ever even seen him, prior to the making of 
the contract, or that he was even present 
when it was executed. The plaintiff was 
finally driven to admit the written contract. 
A paper was shown to her, and she distinctly 
admitted that she had executed 'it and that 
it was necessary for her to obtain counsel to 
collect her money from the Altsman estate. 

And that paper, when produced and 
marked **Exhibit I,'' is found to be the 
very contract between the defendant and 
next of kin of William Altsman, deceased, 
a copy of which marked **A" is attached to 
the affidavit of defense. It follows that the 
plaintiff's statement of demand did not con- 
tain **a concise statement of her claim, as 
required by the act of 1887 and the supple- 
ments thereto. 

Consequently the issues shifted. There 
was, therefore, no question to be left to the 
jury, respecting the contract of employment. 
The writing was set forth in the affidavit of 
defense. There was no denial of it in the 
pleadings, except inferentially. There was 
no averment anywhere that it was unfair or 
unconscionable, or that it had been obtained 
by fraud, by accident or by mistake. And 
finally the plaintiff, when on the witness- 
stand, admitted its execution. That paper 
was, by the testimony of the plaintiff her- 
self, notwithstanding her sworn statem^^nt 
of demand, the very contract whereby the 
defendant was employed as her counsel, and 
with it, and with it alone, the relation be- 
tween them of attorney and client com- 
menced. 

Upon the other branch of the case, the 
plaintiff when on the witness-stand admitted 
that she had received the defendant's check 
(**Exhibit 2*') for $3,538.23, which was 
her share of the first payment in the Alts- 
man estate, and had obtained the money. 
This was the first payment to her, as set 
forth in the affidavit of defense. 

Then she admitted the receipt of **Ex- 
hibit 3," which is as follows: 

''Wm. a. Way. No. 1334. 

*TlTTSBURGH, Pa., 5-6, 1902. 
**FoRT Pitt National Bank. 



**Pay to the order of Mrs. Emily May- 
hugh Five Hundred and no 100 ($500) Dol- 
ars. Full and final settlement Altsman Est 
as per statement May 5, 1902. 

**Wm. a. Way. Attorney. 
"Endorsed: 

**Mrs. Emuly Mayhugh her (X) mark. 

* 'Witness: Amos Mayhugh. *' 

And finally she admitted the execution of 
**Exhibit 4," which is the final accounting 
and her receipt to defendant in full settle- 
ment of moneys due her in the estate of 
William Altsman, deceased. And this * 'Ex- 
hibit 4'* is the original of Exhibits *'B" and 
**C*' attached to and made a part of the 
affidavit of defense. All of this took place 
on May 5, 1902. 

This ''Exhibit 4'' is a full and complete 
statement of all that was done and of all the 
moneys paid by the defendant. There was 
no denial of it anywhere in the pleadings. 
The plaintiff admitted that she had received 
and retained the money, which was paid to 
her in pursuance of the same. 

These exhibits, 2, 3 and 4, were offered 
in evidence by the defendant. The only 
question then that could be at issue was the 
conclusiveness of the settlement No denial 
of these papers appeared in the pleadings, 
no averment, that they were executed or ob- 
tained through fraud, accident or mistake. 
What was the <^estimony? 

These papers, .Exhibits 3 and 4, were not 
presented to the plantiff by the defendant 
He was not present when they were exe- 
cuted; he did not induce her to execute 
them. They were sent to her, not by a 
stranger, but by her own nephew, the son of 
another claimant, who was also a party to 
the contract, '*Exhibit 1." There was some 
contention that this nephew, Charles S. 
Newell, was the agent of the defendant. 
But there was no evidence whatsoever to 
support that contention, outside of the fact 
that he carried the papers, and this was not 
sufficient. Mr. Newell took these papers to 
the plaintiff's house. Her husband, who 
can read and write, was there. In the 
presence of her nephew and of her husband, 
the papers were executed by the plaintiff. 
Her husband signed her name and witnessed 
her mark to the check, "Exhibit 3," and 
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that check is marked ''full and final settle- 
ment Altsman Est., as per statement May 
5, 1902," which is the accounting shown as 
''Exhibit 4/' And who cculd protect the 
plaintiff's interest better than her own hus- 
band? It is true the plaintiff testified that 
she did not understand the papers, but she 
distinctly admitted that she did not ask 
anyone to read them to her. What more 
could the defendant have done? He sent 
the papers to the plaintiff so that she could 
have the benefit of independent advice; and 
she did have the assistance of her husband, 
who acted with and for her. She took the 
money on May 5, 1902, and has retained ii 
ever since. She alleged, under oath, in her 
statement of demand, that she had ''often 
demanded and solicited" the defendant to 
pay said balance to her; but she did not at 
the trial offer one syllable of proof of that 
fact. There was not the slightest testimony 
that she had ever raised any objection to the 
settlement, or that sho had ever given any 
' intimation of dissatisfaction to the defend- 
ant, or had made any demand upon him, 
prior to the bringing of this action on May 
20, 1907, more than five years after she exe- 
cuted the release and obtained her money. 
Said averment, in the statement of demand, 
is, under the evidence produced, not true. 

But what was wrong with this accounting 
of May 5, 1907, "Exhibit 4?" It does not 
show that the defendant himself received 
one dollar of compensation more than he 
was entitled to receive, under the contract. 
In fact, it might be a question whether or 
not he received as much as he was legally 
entitled to receive. The other payments 
were made, pursuant to the contract, or, as 
shown on their face, pursuant to agreement 
of the plaintiff. 

The only offer in rebuttal by the plaintiff 
was to show that she had paid $100 to 
Charles S. Newell, in full for his services, 
at the time she received her first payment. 
Under objection this offer was rejected. This 
offer was not rejected because the testimony 
ought to have been introduced in chief, as 
alleged in one of the reasons for a new trial, 
but because we were of opinion that the 
offer was incompetent. 

But how did the facts contained in this 
offer impugn the settlement between the 



plaintiff and defendant? That settlement 
shows that the defendant paid Mr. Newell 
$179.91 for services in the case. This was 
in pursuance of the clause in the contract, 
"Exhibit 1," which provided that "the 
next of kin shall defray any actual court 
costs or expenses necessary for the proper 
prosecution of their said claims." It was, 
therefore, an authorized payment, unless 
the defendant knew that Mr. Newell had 
been previously paid; and there was no offer 
to show that defendant had such knowledge. 

We were, therefore, of opinion, at the 
close of the testimony, that there was no 
question of fact to be submitted to the jury, 
and the jury was accordingly directed to 
return a verdict for the defendant. 

On this motion for a new trial, the plain- 
tiff's counsel strongly contends that the de- 
fendant was acting as attorney for plaintiff 
and that he cannot be protected by any set- 
tlement made with her. Wo entirely agree 
with counsel respecting the duty which an 
attorney owes to his client. Uberrima fides 
is the rule; and its enforcement ought never 
to be relaxed in the slightest degree. But 
what is the application of the rule co the 
pleadings and evidence in this case? When 
did the relation of attorney and client begin? 
Certainly not until the delivery of the con- 
tract of March 20, 1901, '^Exhibit 1." No 
such relation existed at the time of the exe- 
cution of the contract. Surely no court can 
say, from an inspection, that this contract 
is unfair or oppressive. And there is not 
the slightest evidence that it is unfair or un- 
reasonable. 

And when did the relation of attorney 
and client end? When the defendant ac- 
counted and paid the money to the plaintiff, 
of course. That was on May 5, 1902. At 
that time, or within a reasonable time there- 
after, the plamtiff ought to have objected, 
if there was anything in the settlement with 
which she was dissatisfied. She cannot re- 
ceive the fruits of her counsel's labor, with- 
out objection, retain the same for five years, 
without an intimation of disapproval, and 
then repudiate the settlement; after the re- 
collection of events has faded and witnesses 
have departed. Il is all well enough to in- 
sist on the duty which an attorney owes to 
his client. But the client equally owes a 
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duty to his attorney. It is his duty, when 
an accounting is tendered, to examine it, to 
demand an explanation, if it is not under- 
stood, and to promptly object to what is not 
satisfactory. After waiting five years, the 
plaintiff cannot be heard to say, I did not 
understand the settlement; it was her duty 
to demand an explanation at the time. She 
cannot now be heard to say, I could not 
read the statement; it was her duty to de- 
mand that it be read to her at the time. 

The authorities, relating to the execution 
of documents by illiterate persons and to the 
tastimony which is required to avoid them, 
are very clear. The rule was admiiably 
stated by Chief Justice Gibson, in Qreen- 
field's Estate, 14 Pa. 489: 

**If a party who can read will not read 
a deed put before him for execution; or if 
being unable to read will not demand to 
have it read or explained to him, he is 
guilty of supine negligence, which, I take it, 
is not the subject of protection, either in 
equity or at law." 

And this is the doctrine of the cases sub- 
sequent thereto. Pennsylvania Railroad v. 
Shay, 82 Pa. 198; Hicks v. Harbison Walker 
Co., 212 Pa. 437; Rinker v. Etna Life Insur- 
ance Co., 214 Pa. 611. 

The plaintiff's counsel contend that the 
case of Szok v. Grown, 33 Sup. Ct. 612, rules 
this case. But we are unable to see that it 
does. In that case, a contract was made' 
and the relation of attorney and client estab- 
lished. When the money was paid, the 
client was dissatisfied, and promptly so 
notified his attorney. Suit was brought by 
the client, and the attorney defended on the 
ground, that another contract had been made, 
subsequent to the original. The client 
denied this, and of course that question had 
to go to the jury upon the testimony, which 
was oral. But that is not this case at all. 

The two caseg also cited by the plaintiff: 
Mullen V. Kelley, 125 Federal Reporter 212, 
and Herman v. Metropolitan Street Railway 
Company, 121 Federal Reporter 124, do not, 
in our opinion, rule the questions in this 
case as they were presented. 

We have re-examined this case with ex- 
treme care to see that no injustice has been 
done the plaintiff. We are satisfied that 
none has been done her, and the motion for 
a new trial is overruled. 



For plaintiff, Wm, M, Price and John H, 
McCloskey, 

For defendant, Patterson, Sterrett & Ache- 
son, 

ALLEGHENY COUNTY, 



WUNDERLICH et al. v. P E N N- 
SYLVANIA RAILROAD CO. 



Railroads — Smoke and dirt — Damages. 

An action against a railroad for damaj^es caused by 
smoke, dirt and vibration cannot be sustained in 
the absence of proof that defendant's road was 
operated in an unlawful manner. 

No. 100 October Term. 1905. Sur motion 
to take off non-suit. 

Opinion by Shafer, J. Filed March 28, 
1908. 

The action is by the owner of a house in 
the city of Pittsburgh which immediately 
adjoins the right of way of the defendant ■ 
company, and the plaintiff's claim is that 
by reason of the heavy freight trains which 
are run on defendant's road, the operation 
of the road causes the house of the plaintiff 
to vibrate and shake, the cellar walls to 
crumble and fall and the plaster to loosen 
in the house, and causes a great noise and 
scatters burning cinders and dirt and dust 
over the plaintiff's premises. It was not 
contended that the mode of operation of 
defendant's road was in any way unlawful. 
We are of opinion that the case is ruled 
against the plaintiff by the Pennsylvania 
Railroad Company v. Marchant, 119 Pa. 641. 

The motion to take off the non suit is 
therefore refused. 

For plaintiff, D, C. Reardon and H. T. 
Watson, 

For defendant, Patterson, Sterrett d: Ache- 
son. ' 



WASHINGTON COUNTY, 



In re Estate of O. F. LYON, Deceased. 

Wills — Separate use trtist — Termination oftrtist 
by divorce. 

Testator directed the proceeds of his estate to be 
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equally divided among his five children at the 
death of his wife, the part going to his daughter 
A. to * 'remain in charge of my executors and by 
them placed on interest or invested in real estate 
as to them seems best, and the interest, rentals 
or profits accruing from her said share shall an- 
nually be paid to her while she remains the wife 
of N. J. Hair; but should she be separated from 
him by his death, then in the discretion of my 
erecntors she is to have the full control- of it as 
her own absolutely." B., the husband of A., 
obtained on his own petition a decree of divorce 
a vinculo matrimonii. Held, that the trust 
ceased. 

No. 7 February Term, 1908. Citation to 
executor of t»aid estate to show cause why 
an account should not be filed as petitioner's 
trustee under the will of 0. F. Lyon, de- 
ceased, and he pay over to petitioner the 
sums of money due her after settling the 
cause and expenses of the trust aforesaid. 

Opinion by Taylor, J. Filed April 10, 
1908. 

The petitioner in this case is Mrs. Ella L. 
lams, daughter of the decedent, who at the 
time of the death of the testator, was Ella 
L Hair. 

The testator died on the 11th day of 
March, 1902, after having made his last will 
and testament, dated the 17th day of Feb- 
ruary, 1902, which said will is recorded in 
the register's oflSce of said county, Pa., in 
Will Bock 18, page 542, wherein and 
whereby the testator devised, inter alia, his 
estate as follows: 

* 'After the payment of all my just and 
lawful debts, I give all that remains both 
real and personal to my wife, Catherine for 
her use during her life time, and authorize 
her, in her own discretion, to at any time 
give to our children, out of my estate, money 
or other property enough to equalize them 
accordipg to the statement hereto attached. 
After the death of my wife, and after the 
payment of all her just and lawful debts, 
then all that remains shall be equally di- 
vided among our five children, viz. Cath- 
erine J., Emma A., Ella L., William M., 
and Sherman L. Provided, however, that 
the part or share going to my daughter 
Ella L. Hair, shall remain in charge of my 
executors and by them placed on interest or 
invested in real estate as to them seems best, 



and the interest, rentals or profits accruing 
from her said share shall annually be paid 
to her while she remains the wife of N. J. 
Hair, but should she be separated from him 
by his death, then iu the discretion of my 
executors she is to have the full control of 
it as her own absolutely. And should the 
said Ella L. Hair die before coming into 
possession of her share, then one-h^lf of it 
shall be given to daughter Hazel Yoders 
after she has reached the age of twenty-one 
years and the other one-half shall be given 
to her other children according to law. I 
authorize my wife and executors to sell the 
propel ty at the toll gate v/henever it* seems 
befetin their discretion. 

* I hereby nominate and appoint my son 
William M. Lyon and Renz Lyon as my 
executors with power to sell and convey any 
of my property at any time the same as I 
could if living without any rule at court." 

Letters testamentary were issued to Will- 
iam M. Lyon on the 19th day of March, 
1902, by the register of Washington county, 
Pa., and he, the said William M. Lyon, 
entered upon the duties of said trust and 
has continued in the performance of the 
same; his co-executor mentioned in said 
will having renounced on account of his not 
having attained his majority at the time of 
the issuance of said letters. 

At the time of the writing of the will of 
the petitioner's father, to wit, February 17, 
1902, and until September 23, 1904^ she 
was the lawful wife of N. J. Hair, referred 
to in the will of the said O. F. Lyon, her 
father, and that on October 22, 1905, Cath- 
erine Lyon, mother ot the petitioner for 
citation and wife of testator, died testate. 

On January 4, 1904, at No. 114 February 
Term, 1904, N. J. Hair, then the petitoner's 
husband, presented his petition to the Court 
of Common Pleas of Washington county. 
Pa., for a decree a vinculo matrimonii, and 
on September 23, 1904, this court granted a 
decree in divorce as prayed for, and the 
petitioner is now the wife of I. W. lams 
and resides at Morgantown, West Virginia. 

W. M. Lyon, the executor, still acting as 
trustee for the petitioner's share in said 
estate, refused to turn over to petitioner the 
balance due her in said estate, and she prays 
for a citation. 
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The facts in this case are not in dispute, 
counsel for the executor having filed an 
answer admitting them to be true as stated, 
but denying the legal right of the petitioner 
for this citation to have paid over to her the 
fund for which he is trustee until her first 
husband, N. J. Hair, from whom she was 
legally divorced, is dead, as stipulated in 
said will, and that is the sole question to be 
determined under this citation rule. 

On the argument it was not seriously con- 
troverted that under the admitted facts the 
law was with the petitioner. The petitioner 
having been divorced from the bonds of 
matrimony from her husband, the said N. 
J. Hair, and the evident purpose under the 
will of the testator being to prevent his, the 
husband's dominion over the money in trust 
left to the daughter, the purposes for which 
the trust was created have failed aiid we can 
see no reason why under the authorities the 
executor should not pay over to her the 
trust fund. 

In WUliams on WillSy at page 139, Sec. 
241, it ie held: **If a married woman is 
given an estate of inheritance of full owner- 
ship subject to a separate use trust and the 
only use is to protect from her husband, 
and if he should happen to die, or he should 
be divorced from the bonds of matrimony 
the trust will terminate and the married 
woman will be entitled to conveyance of 
real estate from the trustee." Peoples Sav- 
ings Bank v. Denig, 131 Pa. 241. 

In Koenig's Appealy 57 Pa. 352, testator 
directed the proceeds of all his estate to be 
equally divided among his children and his 
heirs. He appointed Koenig trustee of the 
share given to bis daughter Ann, a married 
woman. He gave to the trustee for the use 
of his daughter and her children a house, 
etc., to a sum named, *'And the balance of 
her legacy shall be put on interest for my 
said daughter and the interest is to be paid 
to her every year during her life and after 
her decease the house and lot of ground and 
the principal sum or balance of her legacy 
aforesaid is to go to her children. But if 
my daughter Nancy should survive her hus- 
band I order her trustee to overturn and 
assign all and everything coming to her as 
legacy and bequest in this will mentioned, 
to her and her heirs and assigns forever." 



The court held that the trustee was solely 
to protect the trust property from the 
daughter's husband. The daughter was 
afterwards divorced and the court further ^ 
held that the trust ceased. 

In Lee*8 EstaU, 207 Pa. 218, it is held: 
* 'Where the will of a testator places a be- 
quest to his daughter in trust for her, the 
trust to> end in the event of the husband's 
death before hers, and the sole purpose oi 
the trust is to protect her estate from her 
husband, a divorce between the daughter 
and her husband will end the trust." 

Under the admitted facts and the decisf 
ions of our appellate court the daughter of 
the testator, having obtained a divorce a 
vinculo matrimonii from the said N. J. 
Hair, who was her husband when the test- 
ator made his will and for some time after 
his decease, is entitled to have the executor 
and the trustee of the fund left in trust for 
her by her father's will, pay over to her 
said fund. 

The trustee having stated an account in 
his answer to the citation and the petitioner, 
objecting to be bound by the same without 
an opportunity to examine after the legal 
question raised by the citation and answer 
would be disposed of, is entitled to a full 
account without prejudice under the account 
so filed. 

And now, .April 10, 1908, the citation is 
made absolute and the executor and trustee 
of said estate is ordered to pay over the 
moneys to the petitioner, held in trust by 
the said executor under the will of petition- 
er's and executor's father, the said 0. F. 
Lyon, upon a proper accounting by him 
to her through the Orphans' Court of said 
county of the amount due and owing to her 
under said will. 

For petitioner, Harry Russell Myers. 

For respondent, O, P. Baker, 

[Prom Harry Russell Myers, Esq., Washington, Pa.] 



In the case of In re Leverton, 19 Am. B. 
R. 434, it has been held that a trustee in 
bankruptcy removed by the court for due 
cause will be denied his personal expenses 
and commissions, and also the expenses of 
an accountant who solicited claims for his 
attorney, by which the election of the trustee 
was controlled apd the accouutant chosen. 
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In re Application for Charter of Iron 
City Lodge No. 17 Improved Benevo- 
lent and Protective Order of Elks 
of the World. 

Carporationa not for profit — Application for 
charter— Infringefnent — Exceptions to. 

The exclusive right of a corporation to its name is 
. one that hy itself carries the presumption of in- 
jury by interference and will therefore be pro- 
tected, and the use of a name by a corporation 
asking for a charter, though not in all respects 
identical with the name of an existing corpora- 
tion, is an infringement upon the latter' rights if 
it tends to create confusion in the public mind. 
In such a case the intention of the incorporators 
is immaterial. 
In this case the applicant for a charter of the Iron 
City Lodge No. 17 Improved Benevolent and 
Protected Order of Elks of the World was re- 
fused upon exceptions filed by Lodge No. 11 
Benovolent and Protected Order of Elks, which 
had already been incorporated. 

No. 84 September Term, 1907. 

Opinion by Macfarlane, J. Filed April 
18, 1908. 

The purposes of the proposed corporation 
are proper, the organization is composed of 
worthy citizens of this county, and the 
charter should be granted unless the excep- 
tions are well taken. 

They are filed by Pittsburgh Lodge No. 11 
Benevolent and Protective Order of Elks, a 
corporation incorporated by the Court of 
Common Pleas No. Two of this county in 
the year 1891, the lodge itself having existed 
since 1878, and they are in short that the 
application is made with intent to produce 
confusion in the public mind in respect to 
the identity of the proposed corporation and 
that of the exceptant and is a fraud upon 
the exceptant, and, secondly, that the effect 



of granting the charter wpuld be to produce 
confusion in the public mind in respect to 
identity with consequent injury to the 
exceptant. 

A third exception is that the application 
is contained upon more than one sheet of 
paper. With reference to this exception it 
is to be regretted that the practice of the 
courts of this county has been relaxed, and 
the rule laid down by Chief Justice Lowrie 
In re Alexander Presbyterian Churchy 30 
Pa. 164, would be a wholesome addition to 
our rules of court. The writer of this opin- 
ion endeavored to enforce that practice but 
found that it was not uniform and has felt 
obliged to content himself with recommend- 
ing that it be followed. This exception is 
not sustained. 

The date of the organization of the order 
of which the applicant lodge is a part does 
not appear, although the lodge itself was 
organized in 1902. It was charged in the 
testimony with being an imitation, and we 
may safely assume that had it antedated 
that of the exceptant the fact would have 
appeared. It is a palpable imitation of the 
other organization not only in name but in 
the denomination of its officers, in the in- 
signia and emblems of the order, and it is 
apparent that an effort has been made to 
approach as nearly as possible without 
transgressing the line bounding the rights of 
the exceptant. It is to be regretted that 
with nearly the whole animal kingdom to 
choose from the applicants did not select 
some name not already preempted. With 
the enormous growth of social and fraternal 
organizations the time seems to be not far. 
distant when the roll of names will be 
exhausted, but it is not yet at hand. 

The distinguishing as well as the common 
appellation of the exceptants is "Elk." 
The members are known as Elks, their club 
house as **Elk's Lodge.*' Its members 
wear a small metal elk's head and the device, 
B. P. 0. E., is used to indicate the name of 
the order. It is a fraternal order, and one 
of its principal purposes is beneficial in the 
aiding of sick members and the widows and 
children of those deceased. 

The applicants' organization is in these 
respects identical except that the device 
was described by counsel as having a small 
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i. before and a small w. after the B. P. 0. 
E., and their house is known as **Elks 
Rest.'* They have, of course, a perfect 
right to have the same purpose?, and the 
testimony as to the other matters is import- 
ant only in showing that they aid in creat- 
ing the confusion which exists. 

The exceptant's constitution confines the 
membership to persons of the white race. 
There is no such limitation in that of the 
applicant, and thus far all of its members 
are of the negro race. This fact, if known 
by the public, would prevent confusion as 
to which order a member belonged, but the 
ground of the objection made is not that the 
exceptant would lose members or business. 
It is that confusion will result, in fact has 
already resulted. 

There is no doubt that confusion has 
arisen. Telephone calls to the wrong house, 
letters delivered to the exceptant's place in- 
tended for that of the applicant, a case of 
whiskey, which both parties repudiate, was 
delivered with thejbill to exceptant's club 
house, and a large number of colored men 
have sought admission to the white men's 
building. 

*'But even without this, the authorities 
have settled that the exclusive right of a 
corporation to its name is one that by itself 
carries the presumption of injury by inter- 
ference and will therefore be protected,'* 
Mitchell, C. J., in American Clay Manu- 
facturing Company v. the same, 198 Pa. 
189. Although that was a case of a manu- 
facturing corjwration, it recognizes the right 
in a name. A beneficial society in a sense 
. does business, and while it is not likely, as 
already said, that it will lose members, the 
confusion in the minds of the public lead- 
ing to mistake.4 in charging and delivering 
of goods, in the delivery of letters and in 
other ways will undoubtedly lend to finan- 
cial loss. It was settled in that case that 
the intention was immaterial and cases were 
quoted und approved which held that the 
use of names not in all respects identical 
were an infringement upon the rights of 
those first to use them. 

There are many cases in this state refus- 
ing incorporation under somewhat similar 
circumstances as this, but it is only necessary 
to quote a few. In First Presbyterian 



Church of Harrishurg^ 2 Grant 340, tlie 
application for a charter in that name was 
refused because the Chief Justice knew of 
the existence of the * 'English Presbyterian 
Church of Harrisburg" and he thought that 
each would be known as the Presbyterian 
Church of Harrisburg, leading to confusion. 
While' this case would probably not now be 
so decided, the underlying idea has governed 
the courts. A charter to the * 'Grand Lodge 
of the Independent Order Sons of Progress" 
was refused on exceptions filed by the 
"Grand Lodge of the Order Sons of Pro- 
gress."' Judge Arnold disposing of the case 
in the brief sentences, *'But the word *In- 
dependent' is simply descriptive. The true 
name is * 'Sons of Progress," 14 W. N. C. 31. 

50 here the word **Improved" is simply 
descriptive and the names of the two or- 
ganizations are practically identical. In 
Polish National Catholic Church of St, Francis^ 

51 Supr. Ct. 87, and Philadelphia Lying-in 
Charity v. Maternity Hospital, 29 Supr. Ct. 
420, the Superior Court would not interfere 
with the discretion of the lower court but 
approved the refusal of the charters. In 
the first case the objecting corporations* 
name was the St. Francis Roman Catholic 
Church, that of the applicant, the Polish 
National Catholic Church of St. Francis. 
In the other the proposed name was 'The 
Central Maternity and Hospital for Women," 
and that of the exceptant, *'The Maternity 
Hospital." The court said: *'The simi- 
larity of the name to that of another cor- 
poration having its hospital in the vicinity 
was a matter eminently proper for considera- 
tion by the court to whose sound legal dis- 
cretion the application was addressed." 

**St. Francis" were the prominent dis- 
tinguishing words in each of the churches 
and * 'Benevolent and Protective Order of 
Elks" are such here. 

We have considered the able argument 
and briefs of counsel with care, but think 
we have demonstrated by the decisions of 
our own state that our refusal of the charter 
is based upon sound legal discretion. 

The application is refused. 

For petitioners, /. W, Holmes and Wm. 
H. Stanton, 

For" exceptants, J. E. O'DonneU and G. 
H. Stengel. 
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HASELTINE v. WHITNEY. 



Note — Married woman — Accommodation m-dker 
— Place of contract — Laws of Ohio relating to. 

Soit was brought by the endorsee of a promissory 
note which was dated at Pittsburgh, Pa, but 
designated no place of payment, against ihe ac- 
commodation maker, a married woman. The 
endorsement by the payee, delivery and dis- 
counting of the note all took place in the state of 
Ohio. Held, that it was an Ohio contract, and 
the liability of the maker must be determined 
by the laws of that state. 

The place where the parties intend the note to be- 
come a subsisting obligation is the place of con- 
tract. 

It was further held, that inasmuch as it appeared 
that the defendant had a separate estate, which 
was known to the payee and enorser of the note, 
the presumption is raised that the loan was made 
upon the credit of her estate, which, under the 
laws of Ohio, made her liable. Judgment given 
for plaintiff upon the verdict and motion for 
judgment non obstante veredicto refused. 

No, 462 Third Term, 1907. Motion for 
judgment non-obstante veredicto. 

Opinion by Swearingen, P. J. Filed 
March 14, 1908. 

This was an action brought by the Caro- 
line S. Haseltine Land Company to recover 
from the defendant, Mary E. Whitney, the 
sum of $4,000 with interest thereon from 
February 16, 1904, upon which, it was ad- 
mitted, iM defendant was entitled to a 
credit of $16.25. The suit was brought 
upon a. promissory note, a copy of which 
and also a copy of the endorsements thereon 
were attached to the statement of claim, in 
words and figures: 

"$4000.00. Pittsburgh, Pa., Aug. 16, 1900. 

"Five years after date l! promise to pay to the 

order of Louis B. Whitney, Four Thousand & 

00-100 Dollars. Interest at 6 per cent per annum, 

payable quarterly, without defalcation, for value 

eceived. 

"(Signed) Mary E. Whitney. 
"Eighty (80). shares of Keystone Car Wheel CJo. 
BB collateral attached. 

"Endorsed order of Caroline Haseltine. 

"(Signed) Louis B. Whitney. 
* YouNGSTowN, O., Sept. 1, 1906. 
"Pay to the order of Caroline S. Haseltine Land 
Company. 



"(Signed) Edwin D. Haseltine, 
"Sole Surviving Executor of the 
Estate of Caroline S. Haseltine." 

Mrs. Caroline S. Haseltine was an old 
lady who resided at Youngstown, Ohio. She 
had not been away from her home for several 
years prior to the making of the note in suit. 
She was an aunt of Mafy E. Whitney, the 
defendant. The latter is, and was on Aug- 
ust 16, 19(X), the wife of Louis B. Whitney, 
the payee of the note in suit. They resided 
in Pittsburgh, Pennsylvania. The families 
appear to have been intimate. Louis B. 
Whitney was the treasurer of the Keystone 
Car Wheel Company. It seems that the 
Whitneys desired to purchase some ad- 
ditional stock of said corporation and that 
there was some arrangement made, whereby 
the money for that purpose was to be ob- 
tained from Mrs. Caroline S. Haseltine. 
Louis B. Whitney testified that the money 
**was borrowed so we could procure eighty 
shares of the stock of the Keystone Car 
Wheel Company, of which I was one of the 
officers.'* 

According to Mr. Whitney's testimony, 
he drew the note in suit and sent it to the 
defendant, who was then in Europe. She 
signed the note there and returned it to Mr. 
Whitney. He, as treasurer of the Keystone 
Car Wheel Company, then took a certificate 
for 80 shares of stock of said corporation, 
which was made out in his own name, and 
also the said note to Youngstown, Ohio, 
where he endorsed the latter to the use of 
Caroline S. Haseltine, attached the said cer- 
tificate as collateral and delivered the note 
and collateral to Mrs. Haseltine in Youngs- 
town, Ohio; and then and there he received 
from her, or on her account, a check for 
$4,000. This check Mr. Whitney brought 
back with him to Pittsburgh and deposited 
in the treasury of the Keystone Car Whe6l 
Company; and the check was collected by 
said corporation. The money did not go to 
Mary E. Wliitney, the defendant. 

Mrs. Caroline S. Haseltine died on March 
26, 1904, testate. Subsequently, The Caro- 
line S. Haseltine Land Co., a corporation, 
was formed, and the note in suit was as- 
signed to the last named corporation by the 
surviving executor of Mrs. Haseltine's will. 

The jury has found that an arrangement 
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was made, whereby said stock in the Key- 
stone Car Wheel Company was exchanged 
for $2,000 of the first mortgage bonds of the 
National Car Wheel Company. This stock 
was, upon notice to Louis B. Whitney and 
Mary E. Whitney, sold, as the collateral of 
said note, for $16.25, and was purchased by 
the Haseltine estate; and then the exchange 
for the bonds was made, which took place 
on January 11, 1906. In the verdict, Mary 
E. Whitney, the defendant, has been given 
credit for the value of these bonds. 

At the close of the testimony the jury was 
instructed that the contract was to be re- 
garded as a contract under, and to be gov- 
erned by, the laws of the state of Ohio. The 
jury was further instructed that, if no such 
arrangement relative to the stock, as alleged 
by the defendant, was made, the verdict 
should be for the amount of the note; but 
that, if there was such an arrangement, then 
the jury was to ascertain the value of the 
bonds and deduct that sum with interest 
thereon from the amount of the note. As 
before stated, the jury found that there was 
an arrangement relative to the bonds^ as 
alleged by the defendant, and credit for the 
value of the bonds has been given in the 
verdict, which was in favor of the plaintiflf. 
No exception has been taken by the plaintiflE. 

The defendant presented a point, request- 
ing the court for binding instructions in 
favor of the defendant, which was refused. 
The defendant has made the proper motions 
for judgment non obstante veredicto and for 
the certification of the testimony. 

The contention of the defendant is that 
this contract, the note in suit, was a Penn- 
sylvania contract, and that the rights and 
liabilities of the parties thereto are to be de- 
termined by the laws of the state of Penn- 
sylvania. Under the laws of Pennsylvania 
a married woman is not liable for a note, of 
.which she is an accommodation maker. 
Mrs. Whitney, the defendant, was a married 
woman at the time the note in suit was 
given. She was an accommodation maker 
of this note. Therefore, there can be no 
recovery by the plaintiflf against Mrs. Whit- 
ney, the defendant. 

On the other hand, the plaintiflf contends 
that this contract, the note in suit, was an 
Ohio contract, and that the rights and lia- 
bilities of the parties thereto are to be deter- 
mined by the laws of the sta*^ of Ohio. 
Under the laws of Ohio, a married woman 
is liable for a note of which she is an ac- 
commodation maker. Therefore, the plain- 



tiflf can recover in this action against Mrs. 
Whitney, the defendant 

The defendant, however, does not admit 
that a married woman is liable generally, 
under the laws of Ohio, as an accommoda- 
tion maker. The contention is that she is 
liable upon such a contract only under cer- 
tain exceptional circumstances, and that the 
circumstances of the present case do not 
bring this defendant within the exceptions. 

There are, therefore, two questions pre- 
sented for solution : 

First. Whether this contract, the note in 
suit, is a Pennsylvania or an Ohio contract. 

Second. If the contract is an Ohio con- 
tract, is the defendant liable therefor under 
the laws of the state of Ohio. 

Upon the first question, the argument of 
the defendant is this: the note in suit is 
dated at Pittsburgh, Pennsylvania; no place 
of payment is named in. the note; conae- 
quently, it is payable at the place of its 
date: Oark v. Searight, 135 Pa. 173; Par- 
sons on Notes and BiUs, Vol. 2, page 333, etc. 
Therefore, a note dated and payable at Pitts- 
burgh, Pennsylvania, as the note in suit is, 
is a Pennsylvania contract. 

We were not convinced at the trial that 
the position taken by the defendant was 
correct. We prefeired to leave the question 
as to the bonds to the jury, with the instruc- 
tions as to the contract before noted, so that 
we might have the benefit of a full argument 
upon the motion which the defendant has 
made. The case has been argued most ably 
by counsel for both parties, and exhaustive 
briefs have been submitted. After exami- 
nation and upon further consideration, we 
are not convinced that any error was com- 
mitted at the trial. We think the law is 
with the plaintiflf; the equities certainly are. 

Granting the presumption that the note 
in suit was payable at the place of its date, 
to wit, Pittsburgh, Pa., because no place of 
payment was named, it does not necessarily 
follow it was a Pennsylvania contract. The 
manual act of signing a note does not make 
it a contract. Nor does the dating of a note 
make it a contract. The place wljere a note 
is signed or endorsed is not necessarily, in 
contemplation of law, the place where the 
contract is made. The place where the 
parties intend that it shall become a sub- 
sisting obligation may, in law, be said to be 
the place where the contract is made. The 
intentions of the parties govern. Baum v. 
BirchaU, 150 Pa. 164; MiUs v. WUsm, 88 
Pa. 118. 
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If the loan, evidenced by the note in suit, 
had been made in Pittsburgh and a note of 
this character given therefor, the above con* 
elusion of the defendant would probably be 
correct. But, this was no such a contract. 
According to the defendant's own conten- 
tion, Mary E. Whitney was but an accom- 
modation maker. Therefore, as between 
the maker and the payee, there was no lia- 
bility on the part of Mrs. Whitney, even 
though she had been under no disability. 
Not until this note was endorsed by the 
payee and delivered to the purchaser for 
value did it become a valid contract. When 
Louis B. Whitney endorsed this note and 
delivered it to Mrs. Caroline S. Haseltine 
and she paid him the money for it, then, 
and then only, did it become a binding obli- 
gation. Confessedly, the endorsement, de- 
livery and discounting of the note in suit all 
took place in Youngstown, in the state of 
Ohio. Mrs. Haseltine there paid her money 
and received the securities, and the transac- 
tion was then complete. It seems to us 
that the place where this contract was made 
was Youngstown, Ohio. 

**So, where a note is endorsed for accom- 
modation in one state, and delivered in an- 
other, the endorsement is governed by the 
laws of the latter, for the accommodation 
endorser makes that party to whom he lends 
his signature, his agent for putting the in- 
strument into circulation, and his own con- 
tract with those to whom it is negotiated 
must, consequently, be judged on the prin- 
ciples of agency, which refer it to the place 
where the circulation commences." Daniel 
on I^egotiable Instruments^ Fifth Edition. Vol. 
1, section 868, page 888. 

When Mrs. Whitney signed this note she 
made the payee her agent to put the note in 
circulation, and the contract was, therefore, 
referable to the place where the circulation 
couimenced, which was at Youngstown, 
Ohio. This was the place where the note 
coiDmenced to be a valid contract. At no 
other place was a contract actually made. 
This case is altogether different from that of 
a note already a binding contract in Pitts- 
burgh, subsequently taken by the owner to 
Youngstown, and there discounted. 

In Bell V. Packard, a married woman 
signed a note in Massachusetts as surety for 
her husband. Under the laws of Massa- 
chusetts she was not liable on such a con- 
tract. The note was delivered in Maine, 
where a married woman would have been 
liable upon such a contract. The Supreme 



Court of Maine said: 

'*Upon these facts the principal question 
for determination is, where was the note in 
suit made or to be paid. For although the 
personal incompetency of the defendant to 
contract as surety for her husband in Massa- 
chusetts will, so far as all such contracts 
made there are concerned, follow her every- 
where, still it will not be regarded as to such 
contracts made or to be performed here, 
where no such disqualification is acknowl- 
edged. 

**Our opinion is that the note was made 
and intended by the parties to be paid in 
Skowhegan. For although it was signed in 
Cambridge, it was delivered to the payee in 
Skowhegan; and it was not a complete con- 
tract until delivered. This proposition 
needs no citation of authority, still we cite 
Lawrence v. Bassett^ 5th Allen 140, as pre- 
cisely in point. 

**But even if this were not conclusive, we 
should have no hesitation in deciding that 
the construction and legal effect of the note 
declared on must be determined by the laws 
of this state, on the ground that no contract 
must be held as intended to be made in vio» 
lation of the law, whenever by any reason- 
able construction it can be made consistent 
with the law, and which it was competent 
for the parties to adopt See iStory on Con- 
flicto/Laws, Sec. 306-a.*' 

BeU V. Packard, 69 Maine 105. 

To the same effect are Stanford v. Pruit, 27 
Ga. 243; Gook v. iMoffat, 5 Howard U. S. 
307; Gay v. Rainey\ 89 111. 221. 

Although a married woman's accommo- 
dation note cannot be enforced against her, 
where signed, yet if it be endorsed and dis- 
counted in a state, where she is liable upon 
such a contract, payment can there be en- 
forced. Baum V. Birchall, snpra; Evans v. 
Cleary, 125 Pa. 204. 

Such a note does not become a contract 
until it is endorsed and delivered. Boxoery 
National Bank v. Sniffen, 61 Sup. Ct. Re- 
ports N. Y. (54 Hun. ), page 394. 

It seems clear, therefore, that this con- 
tract, the note in suit, was **made*' at 
Youngstown, Ohio, and, as was said by our 
Supreme Court, quoting from a decision in 
Massachusetts: 

**The authorities both from the civil and 
the common law concur in fixing the rule 
that the nature, validity and construction 
of contracts are to be determined by the law 
of the place where the contract is made." 
Brooks V. R. i?., 108 Pa. 529. 
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There seems to be a distinction between 
the 'place where a contract is **made" and 
the^^^ce where it is to be **performed." 

**It would seem from the authorities, that 
a contract may have two different places, 
the law of which enters into its construction. 
If it be expressly payable, or to be otherwise 
performed, where it is signed, then that is 
the only place. If it be but a naked prom- 
ise, without a special condition as to the 
place of payment, then it must be demanded 
of the maker where he is, or at his domicil, 
but it must be regarded as made where it 
was signed." Parsons on Contracts^ Vol. 2, 
page 583. 

If then the note in suit is presumed, be- 
cause no place of payment is named, to be 
payable at the place of it's date, to wit, 
Pittsburgh, Pennsylvania, as the defendant 
contends, this does not make it a Pennsyl- 
vania contract. Hart v. Wills^ 52 Iowa, 
page 56. 

It seems to us, therefore, that this con- 
tract, the note in suit, is an Ohio contract. 
And, this opinion is strengthened if, as ap- 
pears to be the fact, the defendant contem- 
plated and knew that the note was to be 
delivered and the transaction conswmated at 
Youngstown, Ohio. 

The remaining question is this: Assum- 
ing that this is an Ohio contract, is Mary E. 
Whitney liable undeo" the laws of Ohio as 
an accommodation maker? 

The statute of Ohio is in these words: 

**The separate property of the wife shall 
be under her sole control, and shall not be 
taken by any process of law for debts of her 
husband, or be in any manner conveyed or 
encumbered by him, and she may, in her 
own name, during coverture, contract to the 
same extent and in the same manner as if 
she were unmarried." Sec. 3109 Rev. St., 
Act of April 14, 1884. 

**And a married woman may sue and be 
sued as ilshe were unmarried, and her hus- 
band shall be joined with her only when the 
cause of action is in favor of, or against both 
her and her husband. Sec. 4996 Rev. St., 
Act of March 20, 1884. 

**When a married woman sues or is sued, 
like proceedings shall be had and judgment 
rendered and enforced as if she were unmar- 
ried, and her property and estate shall be 
liable for the judgment against her, but she 
shall be entitled to the benefit of all exemp- 
tions to the heads of families." Sec. 5319 
Rev. St., Act of March tiO, 1884. 

In the case of Card Fahrvjxie Co. v. StaU' 



age, 50 Ohio, page 417, it was held, under 
the foregoing legislation, that a married 
woman is liable upon her contract in a per- 
sonal action. See also, Smith v. Framt^ 3 
OhioC.C. 587. 

^^Subsequently, in 1884, the Jaws of Ohio 
were amended, authorizing married women, 
during coverture, to contract to the siime 
extent and in the same manner as if they 
were unmarried.." Ankeney v. Harmon^ 147 
U. S. 124. 

*'*Since the execution of the instrument, 
the powers of married women to enter into 
contracts, and the remedies thereon against 
them, have been materially enlarged. Under 
the law then in force, with a few exceptions, 
not importfint here, they were incapacitated 
by coverture to create a personal legal lia- 
bility by contract, or bind their general 
estate, etc." Stricken v. Schmidt^ 64 Ohio 
357. 

As before stated, the contention of the de- 
fendant is that, under the laws of Ohio, a 
married woman cannot contract generally, 
or as security for her husband, but only in 
reference to her separate estate. The de- 
fendant then argued that the making of the 
note in suit was not a doing business with 
reference to her separate estate. She also 
claims* that the only property, which she 
has, is not liable for debts. (See the will 
of George S. Head, page 20 of the testi- 
mony. ) 

But, undoubtedly the defendant has a 
separate estate. Whether or not it can be 
seized in execution, upon a judgment en- 
tered against Mrs. Whitney, is a question 
which is not now before us. It is sufficient 
to determine the issues which are presented 
by this record. 

But, the possession of a separate estate by 
Mrs. Whitney was known to Mrs. Haseltine, 
and it was also known that Louis B. Whit- 
ney had no estate. The presumption, there- 
fore, is that the loan was made upon the 
credit of Mrs. Whitney's separate estate. 
No testimony has been offered to the con- 
trary. 

The motion for judgment non obstante 
vei-edicto is refused, and it is ordered that, 
upon payment of the verdict fee, judgment 
be entered for the plaintiff and against the 
defendant upon the verdict. 

To the foregoing ruling the defendant ex- 
cepts, and, at her instance, a bill is sealed. 

For plaintiff, WiUianis & Edwards, 

For defendant. White, Childa & Scott, 
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ALLEGHENY COUNTY. 

In re Estate of ELEANOR A. VO- 
WINCKEL, Deceased. 

Auditor — Staiemeni of account of administrator. 
Practice — Interest — Surcharge. 

An accoant of an administrator stated by an auditor 
of the report made to the Orphans' Court, should 
be filed in the register's oflBce, duly advertised 
and presented for confirmation to the Orphans* 
Coort, and any exceptions filed to the report and 
accoant will be adjudicated upon its audit. 

The costfl inqident to stating the account, including 
auditor's fee and fees of counsel, appearing for 
nesrt of kin before the auditor, will be charged 
against the administrator. 

An administrator will be charged with interest on 
trust funds from the time he received them, if he 
appropriated them to his own use and it does not 
appear when such appropriation was made. 

No. 36 January Term, 1908. Audit of 
administrator's account 

Opinion by Over, J. Filed February 4, 
1908. 

Eleanor A. Vowinckel died intestate July 
2, 1904, leaving to survive her her husband, 
6. F. Vowinckle, Jr., and a minor child, ot 
whom the Citizens Trust Company of Clarion 
is guardian. The husband was appointed 
administrator of her estate, and having 
failed to file an account after being cited to 
do so, Emmett E. Cotton, Esq., was ap- 
pointed auditor by this court to state it, 
filed his report, and the account as stated 
by him on November 14, 1907, to which 
exceptions were filed by the administrator 
and guardian. The account was then di- 
rected to be filed in the register's office for 
the purpose of giving notice to creditors, and 
after being duly advertised was presented 
for confirmation to this court on January 6, 
1908, and confirmed nisi. The exceptions 
filed to the auditor's report were then filed 



to the account, and it came on to be heard 
upon the audit list, upon the exceptions 
filed and for distribution. 

In stating the account the auditor charges 
the administrator with the amount of the 
inventory filed by him August 23, 1904, 
amounting to $14,924.42, then with items 
not included in the inventory consisting of 
household furniture belonging to the dece- 
dent and moneys received by him from 
various sources, apd interest, making total 
charges of $22,571.74. 

The administrator was credited in his 
bank account with $144.88, deposited in 
June, 1906, with which the guardian claims 
the accountant should be charged in ad- 
dition to the charges- made against him by 
the auditor. The auditor refused to charge 
him with this item because '^there is no 
evidence before the auditor that this money 
is not a part of the moneys already charged 
against him in this report, nor does it ap- 
pear from what other source the said sum 
could have been derived.'' As the charges 
against the accountant are not based upon 
his bank account, but upon the inventory 
filed by him, and assets of the estate which 
the auditor found were not included in the 
inventory, unless it appears that the fund 
deposited was realized from assets with 
which he has not been charged, the auditor 
was right in his conclusions. It appears 
from the administrator's bank account that 
when the deposit was made his account was 
overdrawn to that amount, and the purpose 
in making it no doubt was to make goo^ 
this overdraft, and this rebuts any inference 
arising from the facts of the case that the 
sum deposited was the proceeds of assets of 
the estate with which he has not been 
charged in the account. The exception as 
to this item is therefore dismissed. 

The auditor has charged the administra- 
tor with six per cent interest on all moneys 
received by him from the date of its receipt, 
and also upon such sums as he might have 
reduced to his possession from the time he 
might have collected the same, to which ex- 
ceptions are filed by the administrator. He 
opened an account as administrator in the 
Equitable Trust Company, the total deposits, 
with some interest allowed thereon, amount- 
ing to $14,248.44, and checked out prior to 
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April 13, 1906, when the account was trans- 
ferred to the Guarantee Title & Trugt Com- 
pany, all but $233.44 of said amount. After 
the transfer he made deposits in the Guar- 
antee Title & Trust Company, which, with 
the balance transferred, amounted to $2,- 
385.88, checking all out but $6.88 by De- 
cember 14, 1906. All of the moneys he 
checked out except $4,500 paid to the 
guardian he appropriated to his own use. 
Under the 17th section of the act of March 
29, 1832, P. L. 190, the accountant is only 
liable for interest prior to the time his ac- 
count ought to have been settled on the 
funds of the estate which he has used for 
his own purpose. If he had deposited all 
the moneys realized from the estate in bank 
it could be determined from his bank ac- 
count when he appropriated the moneys of 
the estate to his own use and interest would 
be computed on the different amounts from 
the date of appropriation. He did not, 
however, nor has any data been furnished 
by him from which it can be ascertained 
when the appropriation was made. He has 
treated the estate as if it was his individual 
property, not kept proper books, failed to 
account when required so to do, and if the 
charges of interest against him be excessive, 
it Is due to his own gross negligence. The 
auditor has computed the interest to Octo- 
ber 26, 1907, and if it is now to be com- 
puted on a different basis it would be to the 
date of the decree of distribution. We 
think that any advantage the administrator 
would derive in fixing a later period for be- 
ginning the computation. would likely be 
overcome by computing the interest to a 
later period and that substantial justice will 
be done by dismissing the exception. As 
he is charged with interest on the whole 
estate in distribution he will be entitled to 
credit for the amount paid the guardian, 
with interest from the date of payments to 
October 26, 1907. 

The value fixed by the auditor for the 
piano and household furniture in the second 
to the tenth items inclusive of the account 
seem to be too high and is reduced by fifteen 
per cent; and with this exception the ac- 
count as stated by him is confirmed. 

As the costs incident to the stating of this 
account, including the fee of the guardian's 



counsel, were incurred by reason of the ad- 
ministrator's gross neglect to file an account, 
he must be charged with them, in addition 
to the amounts charged in the account. 

The grandfather of the minor, who is 
living with him in Clarion county, presented 
a petition at the audit praying that the 
piano and household furniture be distributed 
in kind to the guardian for the use of the 
ward, to which the guardian objected. The 
guardian was appointed by the Orphans' 
Court of Clarion county where the minor 
resides; that court has exclusive jurisdiction 
of the minor's estate and of the guardian, 
and therefore this court has no jurisdiction 
of the matter, and application should be 
made to that court, and if it makes such an 
order the administrator can be allowed credit 
hereafter for the value of such articles as 
the guardian may be directed by that court 
to take. 

For accountant, Stonecipher & Ralston. 

For guardian, Watterson & Reid, 



ALLEGHENY COLNTY. 



TODD V. GERNERT ct al. 

Mechanics* lien — Act of June ^, 1901 — Notice 
of intention to Ale — Necessary words — Mate- 
rial and labor for several buildings and how 
apportioned. 

To a mechanics' lien was attached the following 
notice of an intention to file a lien: "That the 
undersigned as sub-contractors for the brickwork 
therein, under written contract thereto of date 
August 15, 1906, with John E. McClelland, fur- 
nished labor, material and workmanship abont 
your dwelling hpuse buildings . . . the total 
contract price therefor is $3,079." On a rale to 
show cause why the lien should not be stricken 
off it was held, that whether the form and sub- 
stance of the notice are in compliance with the 
provisions of section 8 of the mechanics' lien law 
of 1901, which relates to the duty of a sub-con- 
tractor to give notice of his intention to file a lien, 
are matters to be determined at the trial. 

A single claim of a sub-contractor for brickwork 
was filed against three buildings, and the claim 
stated it was filed as "a whole and apportioned 
on said respective buildings." In the notice of 
an intention to file, the material and lal)or was 
apportioned indicating that the work done and 
material furnished each building could have been 
specified. Held, that under the law of 1901 the 



Digitized by 



Google 



May IS, '08. 



PITi 'SBURGH LEGAL JOURNAL. 



331 



amount of a single contract may be apportioned, 
bat separate liens must be filed where the work 
performed has been upon independent structures. 
Rule to strike off the lien made absolute. 

M. L. 24 December Term, 1907. Rule to 
show cause why lien should not be stricken 
from the record. 

Opinion by Ford, J. Filed May 2, 1908. 

The claim in this case was filed November 
8, 1907, notice of intention to file lien given 
the owner August 22, 1907, a copy of the 
notice being attached to and made part of 
the claim. 

The claim is for a balance of twenty-three 
hundred ninety-eight ($2,398) dollars, with 
interest from June 1, 1907, due by the gen- 
eral contractor to the claimant under a writ- 
ten contract between the claimant and gen- 
eral contractor, and includes extra work and 
extra materials amounting to three hundred 
nineteen ($319) dollars. 

The claim is a single claim filed against 
three buildings, the contract being an entire 
contract for the brickwork necassary in the 
construction of the buildings. 

The first of the reasons assigned for strik- 
ing off the lien relates to defects alleged in 
the notice. 

It is provided in clause ele\en of section 
eleven of the act of June 4, 1901, that the 
statement of claim must set out **when and 
how notice was given to the owner of an in- 
tention to file a claim." 

A copy of the notice need not be set out 
in the lien. Whether the form and sub- 
stance of the notice are in compliance with 
section eight are matters to be determined 
at the trial. Thir^k v. Evan%, 211 Pa. 239. 

The claimant has met the requirements of 
the act by an averment of when and how 
the notice was filed, adding **a duplicate of 
which notice within embodied exhibit is 
hereto attached and made part hereof." 
Exhibit **A" being a copy of the notice 
averred to have been served by claimant on 
the owner. 

It is not necessary to attach a copy of the 
notice to the lien, but when attached and 
made part of the record, is a proper subject 
of objection. 

In Collier v. Pennsylvania Railroad^ 29 
Supr. Ct. 547, on objections t(» the notice of 
intention to file a lien attached to and made 
part of the lien, the lien was stricken of!. 



In Wolf Company v. Pennsylvania Railroad, 
29 Supr. Ct. 439, a like question was raised. 

Porter, J.: **The allegation of notice to 
the owner was in this case essential to the 
validity of the claims, and if it appeared on 
the face of the record, then the notice given 
failed to meet the requirements of the sec- 
tion .... the lien was properly stricken 
off." 

The notice attached to the lien sets forth: 
*That the undersigned as sub-contractors 
for the brickwork therein, under written 
contract thereto of date August 15, 1906, 
with John E. McClelland, furnished labor, 
material and workmanship .... about 
your dwelling house buildings, .... the 
total contract price tlierefor was (is) 
$3,079." 

The objection being that the notice does 
not attach a copy nor set forth the substance 
of the contract. 

It will be noted that the notice informs 
the owner that the work was furnished 
under a written contract for the brickwork 
therein and the contract price. 

Collins V. Pennsylvania Railroad, supra, the 
notice averred the furnishing of lumber 
under a verbal contract. 

Porter, J. * The legislature has made the 
right of a sub -contractor intending to file a 
claim dependent upon his giving the owner 
written notice to that effect,, together with a 
sworn statement setting forth the contract 
under which he claims, etc. The vital 
elements of the contract are the covenants 
which it contains and a statement which 
does not furnish the owner with information 
of the substantial covenants of the contract 
does not meet the requirements of the 
statute." 

The object of the notice ... is to inform 
the owner of the demand and nature thereof, 
in order that he may protect himself in the 
manner provided in the act. 

The notice informs the owner that the 
work was done and materials furnished 
under a written contract for the brickwork 
and the contract price. 

The averment is not as specific as it could 
have been made, but we think the fair in- 
terpretation of the language is that the sub- 
contractor agreed to furnish the labor and 
materials for the brickwork in the buildings 
for the sum of $3,079. 
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A Bubstantial compliance with the act of 
June 4, 1901, is sufficient, and this is shown 
to exist whenever enough appears on the 
face of the statement to point to successful 
inquiry. Arfier, Car df Foundry Co, v. Alex- 
ander Water Co,, 215 Pa. 520. 

It is only in a clear case of insufficiency 
of notice that the court will strike off the 
lien. If the specifications are essential to 
set forth the contract the claimant may be 
permitted to show why a copy was not at- 
tached to his sWorn statement. Whether 
the form and substance of the notice are in 
compliance with the provisions of section 
eight are matters to be determined at the 
trial. 

The defendant also objects to the claim 
because 

*That claimant has filed a claim for his 
whole amount against more than one struc- 
ture or improvement, which structure or 
improvements are not intended to form part 
of one plant, being three separate and dis- 
tinct dwelling houses, and . • . that 
claimant has filed an apportioned claim and 
that the same is contrary to section 12 of 
said act.*' 

Section 12 of the act of June 4, 1901, P. 
L. 431, provides: 

**A single claim may be filed against 
more than one structure or improvement, if 
they are all intended to form part of one 
plant. No apportioned claims of the 
amount due shall be allowed, but separate 
claims of the amount due determined by ap- 
portionment may be filed as hereinbefore set 
forth." 

The claim is filed for work done and ma- 
terials furnished for and about the erection 
and construction of certain buildings, erected 
on a certain lot or piece of ground in the 
Nineteenth ward, Pittsburgh. Said build- 
ings being three brick dwelling houses, two 
being of twostory, etc., respectively Nos. 
5502 and 5506 Black street, the other or 
middle one being three stories and No. 5504 
Black street, and erected on above men- 
tioned lot 

The claim is not against a block of three 
houses, nor against a- building, tho of sepa- 
rate numbers, is a single structure, but is 
against ''certain buildings, being three brick 
dwelling houses.'* 

There is no averment that the buildings 
form part of one plant, nor from the state- 



ment can it be fairly inferred that the build- 
ings are dependent for use the one on the 
other, and may therefore be considered as 
one plant, and consequently as a unit which 
may be covered by one claim. 

Plant is defined: The whole machinery 
and apparatus employed in carrying on a 
trade or business, sometimes including real 
estate and whatever represents investment of 
capital in means of carrying on a business 
... as the plant of a foundry, a mill or a 
railroad. Counsel for claimant contends 
that tbe« word plant should be construed as 
undertaking — any business, work or project 
a person engages in or attempts to perform. 
The two words are not equivalent, one sig- 
nifies the fixtures, tools, real estate, etc., by 
which a business is carried on, the other, a 
business or enterprise. 

Pennock v. Hoovei\ 5 Rawl 298, held: 

Kennedy, J. **I am inclined to believe 
that the intention of the legislature, when 
collected from the whole of the act of 1806 
and its supplement of 1806 was to give the 
party who furnished the materials generally, 
for the construction of two or more houses 
belonging to the same owner without know- 
ing how much of them was intended for 
each particular house or who performed 
labor in the construction of them under one 
entire contract generally, a joint lien on all 
the houses according to the full extent of 
the contract. Section 4 of the act of March 
30. 1831, provided: *It shall and may be 
lawful ... for the person . . . provid- 
ing materials ... for two or more adjoin- 
ing houses and other buildings built by the 
same person, owner of the same, and debtor 
for the said materials to file with his claim 
thereof an apportionment of the amount of 
the same among the said houses and other 
buildings . . .' The preamble of the act 
of 1831 clearly shows that the purpose of 
the act was to make it easy for the claimant, 
in those cases where it might be impossible 
for him to prove into what particular build- 
ing each item of his claim went by allowing 
him to file a joint lien against all the houses, 
apportioning the total amount claimed 
among the different houses embraced in 
lien.'* MUl Co, v. GreenawaU, 11 Supr. Ct 
157. 

The act of 1836, section 13, provided that 
in every case in which one claim for ma- 
terials shall be filed . « . against two or 
more buildings owned by the same person 
. . . such joint claim shall at the same 
time designate the amount wl^ch he |€laim8 
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to be due on each building. 

As against the owner the claimant might 
apportion his claim and have a separate lien 
against each house or he may file a joint 
claim and in that case each house would be 
held for the whole amount Oorder v. Nor- 
ton, 186 Pa. 168. 

The act of June 4, 1901, repeals all acts 
and parts of acts, general, special and local, 
appertaining to mechanics' liens, and it is 
provided by 

Section 61 : **It being intended that this 
act shall furnish a complete and exclusive 
system in itself as far as relates to liens for 
labor or materials commenced to be fur- 
nished after its approval." 

Nothing in the act expressly preserves the 
right to file joint claims, and the question 
for consideration is whether the act of 1901 
affects the right to file a single claim against 
tw5 or more buildings erected on one lot 
under an entire contract. 

Section 12 specifically provides that no 
apportioned claims shall be allowed and 
clearly indicates that one claim cannot be 
filed against more than one structure, unless 
they severally constitute parts of one plant, 
as in the case of a rolling-mill, where the 
boiler house, stock-room, engine-room, roll- 
house, etc., may be in separate buildings, 
or in the case of a series of apartments oper- 
ated from a central power plant, and the like. 

Single claims may, however, be filed 
under anj- number of separate contracts 
where the work has been continuous. The 
amount of a single contract may be appor- 
tioned, but separate liens must be filed 
where the work performed has been upon 
independent structures. 

The nature of the work and not the char- 
acter of the contract governs and determines 
the manner of Hen. 

Aside from the specific provisions of the 
12th section the contents of a lien as required 
by the 11th section, as well as the definition 
of the terms embraced in the first section, 
would tend to confirm the same view. 

If the contract be entire, for the erection 
of several dwelling houses upon one piece of 
ground — not comprising a plant — it is the 
duty of the claimant to apportion the amount 
due on each building and file separate claims. 
He is not required to specify the several 
items of labor or material supplied for and 
used in the construction of each house. The 
act contemplates that each house shall be 
subject to the payment of its apportioned 
share of the debt contracted. Any injustice 



that may be done by the apportionment 
may be corrected by the jury on the trial of 
the scire facias under the court's direction. 
Harper v. Kuly, 17 Pa. 234. 
. The claimant files his claim as ''a whole 
and apportioned on said respective build- 
ings," and in the notice of intention appor- 
tions the material and labor, indicating that 
he could have specified the work done and 
materials furnished in each building. 

Rule absolute. 

For plaintiff, William A, QoJderu 

For defendant, A, H. Moeser. 



WASHINGTON COUNTY. 
BEGGS V. BEGGS. 

Divorce—Maintenance— Non'Support—Deseriion 

A, the wife of B, filed a bill in equity against B, 
praying that B be compelled to turn over to her 
certain moneys derived from the sale of real 
estate by the sheriff for her support and main- 
tenance, alle^ng in the bill that her husband 
had deserted her and failed to support her for a 
period of more than five years, and had ^ven a 
certain judgment note on which an execution 
was issued and real estate sold by the sheriff. 
The balance in the hands of the sheriff, after 
satisfying the liens, amounted to $771.22. 

Prayer of petition granted and sheriff directed to 
pay over the balance in his hands to A. 

No. 1736 in Equity. Adjudication. 

Opinion by Taylor, J. Filed April 22, 
1908. 

From the pleadings, admissions and rele- 
vant testimony taken in the case we find the 
facts to be as follows, to wit: 

PACTS POUND. 

1. That Emma G. Beggs, plaintiff, is a 
resident of McDonald, Washington county, 
Pennsylvania, and is the lawful wife of W. 
A. Beggs, defendant; that the said parties 
were legally joined in marriage on the 11th 
day of May, 1881, and for many years prior 
to the desertion charged in said bill resided 
together in said borough of McDonald. 

2. That the said W. A. Beggs, defendant, 
has not lived with the said Emma G. Beggs 
for a period of between four and five years 
prior to the date of the filing of this bill, 
and that the said W. A. Beggs has separated 
himself for that period of time from the 
plaintiff, his lawful wife, without reasonable 
cause, and because of his attachment for 
another woman not his lawful wife, and for 
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a period of more than one vear last past has 
refused absolutely to provide anything for 
the support and maintenance of his' lawful 
wife, EmmaG. Beggs, the plaintiff, and that 
during the time aforesaid the said W. A* 
Beggs was of sufficient financial ability and 
was possessed of ample means to have pro- 
vided sufficient in amount for the support 
of his said wife and due her in their station 
of life. 

3. That for some time prior to the filing 
of said biil, the said W. A. Beggs, defen- 
dant, was, and still is, a resident of the city 
of Lima in the state of Ohio. That at the 
time of the filing of the said bill the said 
W. A. Beggs was the owner of a lot of 
ground situate on the corner of Fourth 
street and Washington avenue in the borough 
of. McDonald, Washington county, Pennsyl- 
vania, said lot fronting seventy-five feet on 
Fourth street and extending back along 
Washington avenue in an easterly direction 
a distance of one hundred thirty-t\yo and 
one-half feet to a twenty foot alley, upon 
which are erected a modern two story frame 
dwelling house of eight rooms, a bath room 
and a stable, all in good repair, encumbered 
with liens against the said property, and 
that on certain liens' entered in the Court of 
Common Pleas of Washington county against 
said house and lot in the borough of Mc- 
Donald, one of which is a judgment held by 
the First National Bank of Clintonville 
pgainst W. A. Beggs, at No. 248 November 
Term, 1907, a fi. fa. was issued to No. 71 
February Term, 1908, and upon which said 
Fi. Fa. the said house and lot in McDonald 
were levied upon and advertised at the 
public sale room in the court house on 
Saturday, February the 8th, 1908, at 1:30 p, 
m., and that when said sheriff's sale came 
on the said house and lot in the borough of 
McDonald were sold under the said fi. fa. 
to Mrs. Jennie M. Stilley of McDonald, at 
and for the price or sum of $4,225. That 
on petition of the said Emma G. Beggs, 
plaintiff, setting forth the facts above re- 
ferred to with reference to liens and sale of 
said property, the court of common pleas 
of said county on the 11th day of February, 
1908, granted the prayer of the said Emma 
G. Beggs and ordered and directed the 
sheriff of Washington county to receive into 
his custody the purchase money for the 
said property, and after paying the amount 
of the liens and taxes against the said prop- 



erty, to retain in bis possession the re- 
mainder of the said purchase money until 
the further order of the court 

4. That there is now in the hands of 
John C. Murphy, high sheriff of said 
county, after paying the amount of the liens 
and taxes against the said property, a 
balance of $771.22 applicable and to be 
applied by the said sheriH to the support 
and maintenance of the plaintiff as the wife 
of the defendant by reason of the desertion 
of the plaintiff by her said husband, for her 
support and maintenance. 

6. That the said W. A. Beggs, defendant, 
was the part owner of oil leases situate in 
Venango county, Pennsylvania, which were 
being operated and on which there were a 
number of producing wells, but that the 
said W. A. Beggs some time prior to Janu- 
ary 13, 1908, sold his entire interest for 
$9,000. That the plaintiff has no separate 
estate. 

CONCLUSIONS OP LAW. 

First. That having found as a fact the 
marriage of the parties, the desertion of the 
plaintiff by the defendant, and his failure to 
support her as his wife, the plaiiltiff as such 
wife is entitled to have for her support and 
maintenance the balance shown to be nov/ 
in the sheriff's hands and to have paid over 
to her for said purpose the said sum of 
$771.22, being the balance which would be 
going to the defendant after the satisfaction 
of the lien upon which fi. fa. was issued 
and said real estate in McDonald sold, with- 
out prejudice to the wife, plaintiff, at any 
time in the future to proceed in law or 
equity to seizure and sale, or mortgage 
sufficient of such estate of the defendant in 
the future as will provide the necessary 
funds for such maintenance as the court may 
hereafter direct. 

Second. That the plaintiff is entitled to 
the costs of this proceeding. 

And now, April 22, 1908, it is ordered 
and directed that this adjudication be filed 
in the office of the prothonotary and notice 
of the said filing given by the prothonotary 
to the parties in interest, and if no excep- 
tions are filed thereto within the time re- 
quired by the equity rules a decree in accord- 
ance with this adjudication will be signed 
when drawn and presented by the success- 
ful party. 

For plaintiff, /rtrrn, Wylie & Morgan, 

For defendant, T, F. Birch. 

[From Harry Russell Myers, Esq., Washington, Pa.] 
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ALLEGHENY COLNTY, 



FRANK V. ADAMS EXPRESS CO. 

Express companies — Loss of package— Limit of 

liability — Validity of. 

Plaintiff shipped a packafi^e by the defendant, an 
express company, at Pittsburgh, which was lost 
by the defendant in New York. The bill of 

lading stated ** valued at I not given." It 

further stated that the rate was regulated by the 
value of the property and was based upon a val- 
uation of not exceeding $50.00 unless a greater 
value was declared. It also declared that **The 
company's charge is based upon the value of the 
property, which must he declared by the ship- 
per/' and further that the plaintiff agreed that 
the value was not greater than $50.00 and the 
limit of liability was that amount. The plaintiff 
made no other declaration of value. On rule 
for judgment for want want of sufficient affida- 
vit of defense to a statement which alleged a 
greater loss it was held, that the law of New 
York, which holds such limitations of liability 
valid, should be applied and plaintiff could not 
have judgment for an amount greater than 
$60.00. Whether the shipper knowingly and 
willfully, by false classification, obtained trans- 
portation for property at less than the regular 
rates, in violation of the Inter-State Commerce 
act, as alleged in the affidavit of the defense, 
was for the jury. 

No. 599 December Term, 1907. Rule for 
udgment. 

Opinion by Macfarlane, J. Filed March 
16, 1908. 

When the plaintiff delivered the package 
to the defendant company ai its office in 
Pittsburgh, Pa.^ the value was not asked 
and was not given and the bill of lading 

states, "valued ot $ Not Given." The 

contract states that the rate is regulated by 
the value of the property and is based upon 
a valuation of not exceeding fifty dollars 
unless a greater value is declared and the 
shipper agreed that the value was not more 



than Bfty dollars and that the limit of 
liability was that amount. On the upper 
margin is printed, **The Company's charge 
is based upon the value of the property, 
which must be declared by the shipper." 
It is averred in the affidavit of defense that 
the j)rovisions of the contract were known to 
the plaintiff, also that a greater charge would 
have been made if the actual value had been 
disclosed and that the rate given was less 
than the regular rates then established. 

The loss occurred in New York and was 
not explained, which raises a presumption 
of negligence: Grogan v. TJie Express Co,, 
114 Pa. 523. In that case the shipment 
was to Springfield, Massachusetts, to which 
point it appears from the judge's charge 
the package was traced, and there it was 
lost, and it was held that the limitation of 
liability was not valid. No question was 
raised as to whether the law of Massachusetts 
governed nor as to what that law was and 
the rule of construction governing a contract 
made in Pennsylvania and to be performed 
here was applied. 

In Hughes v. The R, R, 202 Pa. 222, the 
contract limiting liability was made in New 
York, where it was valid, and the place of 
delivery was in Pennsylvania, where the 
injury happened, and it was held that the 
rule of this state applied upon the ground 
that the contract was for transportation 
through or into one or more other states 
and should be construed by the law of the 
state where its negligent breach causing in- 
jury occurred. Mr. Justice Potter in re- 
viewing the cases refers to the case of Fore- 
paugh V. R, R,, 128 Pa. 217, where the 
contract was made in New York and the in- 
jury occured there, and although the suit 
was in Pennsylvania, the limitation was 
enforced. Applying this rule to the case at 
bar the decisions of the courts of New York 
that the limitation is valid are controlling. 

For this reason the rule should be dis- 
charged, and we would express no opinion 
upon the other question raised, leaving it 
to be disposed of when the facts are developed 
upon the trial, but we are informed that 
counsel propose to take an appeal and there- 
fore indicate our conclusions. 

The Interstate Commerce Act (qu6ted in 
the affidavit of defense) declared that any 



Digitized by 



Google 



336 



PITTSBURGH LEGAL JOURNAL. 



Number 46 



person who sliall knowingly and wilfully by 
false classification or by any other device or 
means obtain transportation for pro]>erty at 
less than the regular rates then established 
and in force shall be guilty of a fraud which 
is declared a misdemeanor. And it is 
immaterial whether it be with the connivance 
of the agent of the carrier or not. One who 
knows the terms of this contract understands 
that he is obtaining a rate upon the fifty 
dollar valuation, while the real value is 
greater, and may be guilty of knowingly 
and wilfully obtaining a reduced rate by 
not giving the correct value. It is not a 
question as between the parties to the &uit. 
The plaintifT was not asked nor did he give 
a value, but the law applying to such a 
transaction, it being interstate commerce, 
declares it to be a misdemeanor to know- 
ingly and wilfully declare a les-t value, to 
make false representation as to the contents 
or of weight or by any other device or^ means 
obtain a rate less than that established. 
The contract itself informs a shipper that 
this is what he is doing. 

It is well established that a contract 
against the policy of the law or the provisions 
of a statute cannot be enforced. For these 
reasons this branch of the case is for a jur3\ 

Judgment without costs may be entered 
for the amount admitted, $50., with leave 
to proceed to trial for the balance if the 
plaintiff so desires, and upon application 
we will make the order. 

For plaintiff, S. Schein. 

For defendant, C. F, Patlerson. 



ALLEQHKNY COUNTY, 



SHIELD V. NTARSHALL. 



Real estate — Agreement — Mairied woman — A c 
kn ornledgemen t — Specif c performance. 

An agreement to sell real estate executed by a mar- 
ried woman, her husband joining but not ac- 
knowledged, is binding since the act of April 4, 
1901. 

An agreement to sell real estate which is described 
by the street, but without giving the munici- 
pality in which it is located, is good under the 
statutte of frauds. 

Equity will not enforce by specific performance a 



valid agreement to sell real estate where it would 
be unjust and inequitable to defendant to do so. 

No. 966 January Term, 1908. In Equity. 

Opinion b}^ Over, J., specially presiding. 
Filed March 24, 1908. 

The purpose of this bill is to procure a 
decree for the specific performance of a con- 
tract for the exchange of land. 

FINDINGS OF FACT. 

1. Ida Marshall, one of the defendants, 
being the owner of an improved lot in the 
Thirteenth ward, Pittsburgh, with her hus- 
band, Andrew Marshall, executed a written 
agreement (not acknowledged by her) with 
the plaintiff, a copy of which is attached to 
the bill, to convey to him the said lot sub- 
ject to a mortgage of $3,000, in considera- 
tion of which the plaintiff agreed to convey 
to her "All that certain property known as 
No. 317 Mead street, having erected thereon 
a two-story brick building subject to a 
$3,000 first mortgage. Also all that cerUiin 
property known as No. 319 Mead street, 
having erected thereon a two-story brick 
building subject to a $3,600 first mortgage. 
The party of the second part agrees to exe- 
cute a second mortgage of $2,750 for one 
year in favor of the party of the first part 
on the Thirteenth ward property as al>ove 
described." The defendants agreeing to 
pay the agent's commissions of $200 out of 
rents. 

2. Mead street is located partly in the 
city of Pittsburgh and partly in the adjoin- 
ing borough of Wilkinsburg, the property 
being in the borough. Mrs. Marshall knew 
the location of the property and examined 
it prior to signing the agreement. 

3. The defendants had placed their 
property with James T. Barr, a real estate 
ngent, for sale; he opened negotiations with 
the plaintiff, conducted them alone between 
the parties and prepared the agreement. 

4. The mortgages uy>on the Mead street 
property were due October 1, 1906. and the 
plaintiff having informed Barr that he could 
have them extended, Barr represented to 
the defendants prior to and when the agree- 
ment was executed by them that the mort- 
gages would run three years from the pre- 
vious interest bearing period. The plaintiff 
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has not procured an extension of the time of 
payment of these mortgages. 

5. The plaintiff tendered a deed to Mrs. 
Ifenhan for the premiseA be agreed to con- 
▼ej to her and she declined to accept it, 
and defendants refuse. to comply with the 
agreement. 

DISCUSSION. 

The question raised by the defendant that 
the agreement is not binding on Mrs. Mar- 
shall because she did not acknowledge it is 
settled by Jenkins v. P, & C. R. R. Com- 
pany, 210 Pa. 134, where it is held that 
**Since the act of April 4, 1901, P. L. 67, a 
married woman may make a binding con- 
tract or option for the sale of her real estate 
by written agreement in which her hushand 
Joina without acknowledgement." 

But another question as to the mutuality 
of the contract is not so clear. The only 
description given in the agreement of the 
property to be conveyed by the plaintifi^ is 
No. 317 and 319 Mead street, and as it does 
not appear in what city or borough Mead 
street is . located, it is contended that the 
description is so defective that a decree of 
specific performance could not be made 
against the plaintiff if he refused to execute 
the contract, and that it is therefore void- 
able for want of mutuality. The decisions 
appear to be somewhat conflicting on this 
question; but as here the subject matter of 
the contract seems to be sufficiently de- 
scribed, parol evidence is admissible to ap- 
ply the description to the land: Fergus v. 
Staver, 33 Pa. 411. and as there are some 
cases in which the description seems as de- 
fective as here where the agreements were 
held to be good, our conclusion is that the 
contract is valid and could be enforced 
against the plaintiff: Sutter v. Isabella Fur- 
nace Company, 210 Pa. 79; Peart v. Bryce, 
152 Pa. 277; Smith & Fleek's Appeal, 69 Pa. 
474; Ti'oup v. Troup, 87 Pa. 151. 

But if Bair acted as the plaintiff's agent 
when he represented that the mortgages on 
the Mead street property would not be due 
for three years, there can be no question 
that a decree for specific performance should 
not be made. The plaintiff testified that he 
did not, and Barr, who was called as a wit- 
ness by the plaintiff in answer to the ques- 
tion, ** Were you at anytime during these 



negotiations agent for Mr. Shield?'* replied 
**No, 1 don't think we were. We went for 
Mr. Shield's property in exchange for the 
Marshall property;" and also that he did 
not have any agreement with Mr. Shield's 
to pay a commission. Referring to the 
mortgages, in answer to the question if he 
had told the defendants they were overdue, 
he replied **No, we told them the mortgages 
would run three years from the previous in- 
terest bearing period or thereabouts. The 
idea was to have them extended which I 
believe we will do; we are ready to extend 
them I think." **Q. You knew they were 
overdue at that time? A. Yes, sir; but 
we had an arrangement to extend them, 
although it was not a matter of record." 
The defendants were not parties to any 
arrangements to extend the mortgages, did 
not know that such an extension was neces- 
sary, and the inference from Barr's testi- 
mony seems to be that he was acting with 
and for the plaintiff, had made arrange- 
ments to have them extended, and if so, in 
that respect, he acted as the plaintiff's agent, 
and made the representations to the defend- 
ants as such. 

But even if he is not to be considered as 
the plaintiff's agent when he made these 
representations, we think the bill should be 
dismissed. They were made in the plain- 
tiff's interest for the purpose of inducing the 
defendants to sign the agreement, and Barr 
failed to do his duty to them in not provid- 
ing in the agreement for legal extension of 
the mortgages. There is nothing to prevent 
the owners of the mortgages from foreclos- 
ing them at any time, and if Mrs. Marshall 
is compelled to execute the agreement and 
cannot secure an extension of the mortgages, 
it is highly probable she would lose the 
property, and the transaction would thus be 
unjust and inequitable as to her. 

In Friend v. Lainb, 152 Pa. 529, it was 
held that **A decree for specific performance 
is not a matter of course, but rests in the 
►sound discretion of the chancellor. Even 
when the agreement is perfectly good, the 
price adequate and no blame attached to the 
purchase, if the transaction be inequitable 
and unjust in itself, or rendered so by mat- 
ters subsequently occurring, specific per- 
formance may be denied and the partie? 
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turned over to their remedy in damages;" 
and tlmt **In determining whether a decree 
for specific performance shall be made 
against a married woman, the court will 
consider her state and condition as being a 
married woman, even if the contract in 
question was within her power to make." 

CONCLUSION OF LAW. 

As Mrs. Ida Marshall, one of the defend- 
ants, a married woman, entered into the 
contract under a misapprehension as to the 
facts relating to the time of payment of the 
mortgages on the Mead street property, it 
would be inequitable and unjust to make a 
decree for specific perfornance of the con- 
tact against her, and the bill must be dis- 
missed, one-half of the costs to hi* paid by 
plaintiff and one* half by defendant. 

Let a decree be drawn accordingly. 

For plaintiff, Dom AL Behen, 

For defendant, A. S, Miller and S. M. 
Mye)*8. 

(Common Pleas No. 2, Alleghetiy Co.) 



TERHEYDEN v. DALLET et al. 



Landlord and tenant — Subletting — Surrender 
of lease — Rights of sub-tenant — Equity — 
Decree 'pro confesso. 

A tenant having a lease which prohibited sub- 
letting, sublet a part of the premises to A, and 
afterwards assigned the lease to B. The land- 
lord 8ue<l the original tenant for double rent, and 
the matter was fixed up between the landlord 
and B by B's surrendering the old lease and 
taking a new outs at an increased rental. 

Held the surrender of the lease did not destroy A's 
right to the premises, he having remained in 
possession and he thereby became a tenant 
directly under the landlord. 

Where a decree in equity is entered pro confemo for 
want of an appearance the defendant cannot 
afterwards question the jurisdiction of the court. 

No. 172 January Term, 1908. In Equity. 

Opinion by Over, J., specially presiding. 
Filed March 6, 1908. 

The purpose of this bill is to procure an 
injunction against the defendants restraining 
them from interfering with the plaintiff's 
possession of certain premises occupied by 
him. 

FINDINGS OF FACT. 

1. Margaret Dallet, one of the defend- 



ants, is the owner of a building, Nos. ti and 
4 Federal street. North S:de, Pittsburgh, 
and in 1904, by written lease, demised the 
same to one, A. F. Harvey, who took pos- 
session under the lease for a term ending 
May 1, 1909, said lease containing the fol- 
lowing clause: 

'^Lessee shall not use or occupy the said 
premises for any purpose whatsoever save as 
a hotel and restaurant; shall not aub-let the 
premises nor any part thereof, nor assign 
this lease nor any part of the term hereby 
created (this covenant against sub-letting 
and assigning being intended to apply as 
well to an involuntary transfer by operation 
of law, whether by execution, insolvency, 
bankruptcy or otherwise, as to a voluntary 
sub-letting or assignment.'') 

C. C. Wager, another defendant, is her 
agent for the property. 

2. The said Harvey on April 4, 1905, by 
written lease demised part of the premises, 
being a store-room, No. 4 Federal street, to 
one, A. M. Myers, for a term beginning May 
1, 1906, and ending May 1, 1909, for the 
monthly rent of $56, who went into posses- 
sion of the room and established a barber 
shop therein which he operated until Octo- 
ber, 5, 1905, when he sold the same and by 
writing on the lease assigned it to the plain- 
tiff, who has since that time been in posses- 
sion of the premises. 

3. Leroy Cunningham, one of the de- 
fendants, was employed by Harvey August 
1, 1906* as manager of the hotel, and con- 
tinued as manager until about April 1, 1907, 
when Cunningham, having applied for a 
liquor license for tho house, the lease from 
Mrs. Dallet to Harvey was assigned by him 
to Cunningham. 

4. After Cunningham procured his license 
Wager, as agent for Mrs. Dallet, claimed 
that Harvey's lease was forfeited by reason 
of its assignment to Cunningham, and that 
by its terms Mrs. Dallet was entitled to 
twice as much rent as Harvey had paid, de- 

•manded it and brought an action against 
Harvey to collect it. After some negotia- 
tions l>etween the parties Wager, acting as 
agent for Mrs. Dallet, the lease between her 
and Harvey was cancelled, it being delivered 
to him, and a new lease terminating May 1, 
1909, made by Wag^r as Mrs. Dallet's agent 
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to Cunningham for the premises included in 
the Harvey lease at the rental of $5,000 per 
annum, l>eing an annual increase of $J,000 
above the refit in the Harvey lease. 

5. When the Cunningham lease was 
made both he and Wager knew the barber 
shop was in the plaintiflf' s possession and 
that he claimed the right of possession as 
sub-tenant under the Harvey lease. 

6. The plaintiff has tendered to Wager 
as agent for Mrs. Dallet, all the rent falling 
due on the lease under which he claims 
title, which was not accepted, and also made 
a tender thereof to Cunninghnm, and it was 
not accepted. 

7. Cunningham has threatened to eject 
the plaintiff from the premises held by him 
unless he agrees to pay a rental of $100 per 
month. 

8. Wager, as agent for Mrs. Dal let, does 
not intend to interfere with the plaintiff's 
possession unless compelled to cancel the 
lease now in force with Cunningham. 

DISCUSSION. 

It is not necessary to consider whether 
under the clause in the lease from Mrs. Dal- 
let to Harvey, quoted in the first finding of 
fact, the lease could have been forfeited be* 
cause Harvey assigfied it and also sub-let 
the premises, as whilst the agent asserted 
the right to forfeit the lease, he did not do 
80 but claimed additional rent and brought 
an action to recover it. Any right to en- 
force a forfeiture of the Harvey lease was 
thus waived, and when the compromise was 
made by which that lease was surrendered 
and a new lease made to Cunningham, the 
plaintiff had the right of possession of the 
premises in dispute under the Harvey lease 
to Meyer, and as both the lessor and lessee 
knew then that the plaintiff was in posses- 
sion and that he claimed under that lease, 
his rights could not be prejudiced by the 
surrender by Harvey of his lease from Mrs. 
Dallet. In Hemel v. Johnston, 129 Pa. J 73, 
it was held, 

First. That a tenant for a term certain 
who has sub-let the premises of a portion 
thereof, ctinnot by a surrender to his lessor 
prejudice the rights of the sub-tenant who 
will be held to have attorned to the original 
land]ord*on the terms of the sub-lease to 
him; and 



Second. That if after such sub-letting 
and surrender the sub tenant has remained 
in possession of the premises sub-let to him, 
his goods thereon are not liable to restraint 
for rent due from a new tenant to whom the 
landlord has demised the premises after the 
surrender. 

It seems from this case that the plaintiff 
here holds possession directly under Mrs. 
Dallet, and should attorn to and pay the 
rent provided in the leas<j under which he 
holds to her. 

The doubtful question is as to the plain- 
tiff's right, to an injunction. There does 
not seem to be any imminent danger of Mrs. 
Dallet or her agent interfering with his pos- 
session, or making levy upon his goods for 
excessive rent; if this should be done the 
injury would nSx be irreparable, there would 
be an adequate remedy at law, and as to 
them the bill must be dismissed. 

Cunningham, however, is in a different 
position. .Although duJy served he entered 
no appearance, filed no answer, and a decree 
pro confesso was entered against him. The 
jurisdiction of the court and the plaintiff's 
right to an injunction is thus admitted by 
him; and even if he had subsequently en- 
tered an appearance, he would have no 
standing to raise the question of jurisdiction: 
Smith V. Carter, 219 Pa. 315. 

In addition to this, if our conclusions be 
correct, his lease is subject to the right of 
possession by the plaintiff under the Harvey 
lease to Meyer; he has no rir;ht to collect 
rent from the plaintiff, nor to interfere with 
his possession in any way, yet he has 
threatened to eject him unless he pays an 
increased rental, and as this would be a 
wilful trespass it may be that even if the 
question of jurisdiction hnd been raised by 
him, that an injunction could be granted. 

CONCLUSIONS OF LAW. 

First. The plaintiff's possession of the 
premises. No. 4 Federal street. North Side, 
Pittsburgh, is not affected by the lease from 
Mrs. Dallet to Cunningham; but the plain- 
tiff holds directly under her and should 
attorn to and pay the rent reserved in the 
lease from Harvey to Meyer to her. 

Second. The bill must be dismissed as 
to Margaret Dallet and Charles C. Wager 
without costs to them. 
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Third. As a decree pro confesso has 
been entered against Leroy Cunningham, 
one of the defendants, an injunction as 
prayed for must issue against him. 

For plaintiff, Scandreit & Bamett. 

For defendants, Lewis & Newmyer. 



Book Notice. 



CORPORATION MANUAL, 1907-08. Fif- 
teenth Annual Edition. Edited by 
John S. Parker, Esq., of the New 
York Bar, assisted by the Corporation 
Manual editorial staff and associate 
editors in every state. Corporation 
Manual -Company, Publisjhers, New 
York City. Price, $6.60. 
This work contains the text of the cor- 
poration laws of every state* with explana- 
tory notes and decisions. The laws of each 
state are given separately under uniform 
headings, as follows: 

1, Incorporation and Organization. 2. 
Corporate Existence and Franchise. 3. 
Corporate name, seal, domicile, by-laws and 
records. 4. Capital stock and dividends. 
5. Members and Stockholders. 6. Officers 
and Agents. 7. Corporate powers and lia- 
bilities. 8. Insolvency and Receivers. 9. 
Reincorporation and Reorganization. 10. 
Consolidation. 11. Dissolution and For- 
feiture of Franchise. 12. Foreign Corpora- 
tions. 13. Taxation of Domestic and For- 
eign Corporations. 

At the end of the volume there is an en- 
cyclopedia of corporate forms, embracing 
for every state certificates of incorporation, 
charters, object clauses, bonds, agreements, 
preferred stock clauses and acknowledgments 
by corporations. The book contains 1928 
pages, and as a reference work is complete 
in every particular. 



• Pennsylvania Bar Association. 

The fourteenth annual meeting of the 
Pennsylvania Bar Association will be held 
at the Hotel Cnpe May, Cape May, New 
Jersey, on June 23. 24 and 25, 1908. 

Robert Snodgrass, Esq., Harrisburg, will 
deliver the President's address on Tuesday. 

The annual address will be delivered the 
same evening *-y Hon. Hannis Taylor, for- 



merly minister to Spain, of Washingtoo, D. 
C, on *Telatiah Webster, the Architect of 
the Constitution/' 

Short papers, followed bj a^^iQetUMO d 
each paper, will be read as follows: 

Hon. Reuben O. Moon, Philadelphia — 
'*The Indeterminate Sentence, Parole and 
Adult Probation." 

A. Leo Weil, Esq., Pittsburgh — **Modern 
Municipal Conditions and the Lawyers' Re- 
sponsibility." 

Hon. Harman Yerkes, Doylestown— 
**Some Observations of the Practice of the 
French Code." 

Charles L. McKeehan, Esq., Philadelphia 
— '^Testing Legislative Rate Regulations 
Under the Fourteenth Amendment." • 

The fourteenth annual banquet will be 
held at the Hotel Cape May on Thursday. 

Reservation of rooms can be made by 
written application to John P. Doyle, mana- 
ger. Hotel Gape May. 

The Association requests the Judges of 
the counties whose court calendars conflict 
with this annual meeting of the Association 
kindly to suspend their rules and arrange 
their court business so as to permit the at- 
tendance of the members of the Association 
at this annual meeting. 

William H. Staake, Secretary. 



In the case of In re W. J. Floyd & Co., 
19 Am. B. R. 438, it has been held that a 
partnership mortgage given within the four 
months period and while the partnership 
was insolvent, to' secure the individual debt 
of a member of the firm, constitutes a void- 
able preference, upon the adjudication in 
bankruptcy of the partnership. 



Where a debtor, knowing that he was in- 
solvent and unable to pay his creditors in 
full, five days before his adjudication made 
a payment of money to the board of trustees 
of a township, who at the time knew of the 
insolvency of the debtor, and that said pay- 
ment was intended to be preferential, it has 
been hold, in Painter v. Napoleon Town- 
ship, 19 Am. B. R. 412, that the trustee in 
bankruptcy may maintain an action against 
the said board of trustees to recover the 
payment. 
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WASHINQTON COUNTY, 

WAYNESBURG & WASHINGTON 
R. R. CO. V. COUNTY OF WASH- 
INGTON. 

Railroads— Ad April A, lOOT, P. L, 69— 
QmstUiUum of Pennsylvania, article 16^ 
section 10 — Regulation of rates to be charged 
by railroads in Pennsylvania, 

At the instance of a railroad company, incorpor- 
ated under the genereal railroad law of Penn- 
sylvania, and its supplements, equity will re- 
strain the enforcement of the act of April 5th, 
1907, P. L. 69, known as the two-cent rate law, 
where it appears that the imposition of that rate 
of fare will render the operation of the railroad 
unremunerative and cau&e injustice to the cor- 
porators. 

No. 1759, in Equity. Injunction bill. 
Adjudication. 
Opinion Per Curiam. Filed May 8, 1908. 

FINDINGS OF FACT. 

1. That the Waynesburg & Washington 
Railroad Company is a corporation of the 
State of Pennsylvania, incorporated on the 
18th day of May, 1875, and was organized 
and exists under the terms and provisions 
of the act of assembly of the Commonwealth 
of Pennsylvania approved the 4th Aay of 
April, A. D. 1868, P. L. 62, entitled, *»An 
act to authorize the formation and regulation 
of railroad corporations,'' and the supple- 
ments thereto, and particularly the supple- 
ment approved the 18th day of March, 1875, 
P. L. 28, entitled, **A supplement to an 
act to authorize the formation and regulation 
of railroad corporations, approved April 4, 
A. D. 1868." In and by the terms of the 
act referred to, the plaintiff became and is 
vested with all the powers conferred upon 
railroad companies of Pennsylvania by the 



act of assembly approved the 19th day of 
February, 1849, P. L. 79, entitled, *'An 
act regulating railroad companies,'' said act 
being commonly known as the **General 
Railroad Act of Pennsylvania." 

2. The railroad operated by the plaintiff 
is what is known as a narrow gauge railroad, 
to wit, a railroad with a gauge of three feet, 
and is constructed through a hilly country 
upon a location and with grades and cur- 
vatures not practieable to be operated by a 
standard gauge railroad. Said railroad is 
approximately 29 miles in length, with its 
northern terminus in the borough of Wash- 
ington, in the county of Washington, and 
its southern terminus in the borough of 
Waynesburg, in the county of Greene. 

3. The plaintiff's line of railroad was 
opened for business in November, 1877, and 
since that time plaintiff has been engaged 
in exercising its corporate powers and duties 
as a carrier of freight and passengers through 
said counties of Washington and Greene. 
The section through which plaintiff's road 
passes between its terminii is an agricultural 
district, and there is no town or village upon 
the line of said road between said terminii, 
nor any mining or manufacturing oper- 
ations. 

4. In and by the terms of the acts of 
assembly which constitute a part of the 
plaintiff's charter, and particularly the 18th 
section of the General Railroad Act of 1849, 
it was provided that plaintiff might **from 
time to time establish, demand and receive 
such rates of toll, or other compensation, for 
the use of such road and of said motive power, 
and for the conveyance of passengers, the 
transportation of merchandise and com- 
modities, and the cars or other vehicles con- 
taining the same, or otherwise passing over 
or on the said railroad, as to the i>resident 
and directors shall se^m reasonable;" with 
the proviso that **in the transportation of 
passengers no charge shall be made to exceed 
three cents per mile for through passengers, 
and three and a half cents per mile for way 
passengers." 

5. Prior to the passage of the act of the 
general assembly of the state of Pennsyl- 
vania entitled, **An act to regulate the max- 
imum rate and minimum fare to be charged 
for transportation of passengers by railroad 
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companies, and prescribing the penalty for 
violation thereof," approved April 6, 1907, 
there were in force upon plaintiff's line of 
railroad certain rates for passenger service, 
established by the president and directors of 
the plnintiflf company, which exceeded two 
cents per mile, ranging from 1.45 cents to 
3.41 cents per mile, and averaging 2.91 
cents per mile, and also certain rates for car- 
rying freight. 

6. The country through which plaintiff's 
road passes does not produce a very large 
traffic in either passengers or freight, the 
total earnings of the said road for the year 
1906 (being the last calendar year prior to 
the passage of the act of 1907 hereinbefore 
referred to) from operation was $147,496.65, 
of which the total revenue ' from freight 
traffic was $64,001. 16; from passenger traffic, 
•73,467.26; from excess baggage, storage, 
milk, etc., $3, 366. 38; from transportation of 
mail, $3,484.93; from express traffic, 
$2,977.66, and from demurrage, freight 
storage, etc., $199.16. 

7. Plaintiff's line of railroad is a valu- 
able property, well constructed and well 
maintained. Plaintiff has invested over 
$400,000 in the construction and equipment 
thereof. Plaintiff's capital stock amounts to 
$200,550 at par, but there has been ex- 
pended for additions and betterment out of 
the earnings of the property upwards of 
$200,000 additional. 

8. During the first twenty-one years of 
operation of the plaintiff's line of railroad, 
to wit, from the year 1877 to 1898, no divi- 
dends whatever were paid to the stockhold- 
ers, all the profits for the said years being 
reinvested in the improvement of the prop- 
erty. The company began to pay dividends in 
the year 1898 at the rate of 5 per cent, which 
was paid annually down to the year 1903. 
During the years 1903 to 1905, inclusive, an 
annual dividend of six per cent was paid to 
its stockholder?, and during the years 1905 
and 1907 an annual dividend of eight per 
cent was paid. The net earnings for the 
year immediately preceding September 30, 
1907, when the act of April 5, 1907, went 
into effect, out of which dividends might 
be declared was in round numbers $37,000, 
and the reduction of the net income of the 
road for that year, had the rates for passen- 



ger travel been two cents, would have been 
$16,000. 

9. The present value of the plaintiff's 
line of railroad is $400,000. 

10. The effect upon the plaintiff's busi- 
ness of the imposition of the rate of fare not 
exceeding two cents per mile for passengers 
is such as to reduce its entire earnings from 
operation (passengers, freight, mails, ex- 
press, etc. ) to such an amount as to be un- 
remunerative and to cause injustice to the 
corporators of the plaintiff company by pre- 
venting it from earning a fair and adequate 
return upon the present actual value of its 
railroad. 

11. The plaintiff's business is diversi- 
fied — that of carrying passengers, freight, 
mail and express matter, but is so conducted 
as to be a single indivisible business in as- 
certaining whether or not it. is profitable. 
It has but one track on its roadbed, one set of 
engines that interchangeably haul passenger 
and freight trains, one superintendent and 
one set of officers at its stations. No part of 
its capital has been invested specially to pro- 
vide passenger transportation facilities aa 
distinguished from its facilities to transport 
freight, and there is no way to so accurately 
ascertain its profits* in carrying passengers 
and its profits in carrying freights as sepa- 
rate investments and separate businesses as 
to give sufficient basis for judicial action. 

12. Since October 1, 1907, the plaintiff 
company has charged its passengers but two 
cents per mile and the reduction in the fare 
has not to any great extent increased the 
amount of travel. 

CONCLUSIONS OF LAW. 

First. That the act of April 5, 1907, No. 
52 of laws of Pennsylvania, session of 
1907, page 59, recited in the fifth paragraph 
of the plaintiff's bill, so changes the fran- 
chises which the plaintiff corporation pos- 
sessed under its charter obtained from the 
Commonwealth, as set out in our first find- 
ing of fact, as to render the plaintiff's busi- 
ness so much less remunerative as to do in- ' 
justice to the stockholders thereof, and is for 
this reason inoperative as to it. 

Second. That the plaintiff is entitled to 
exemption from prosecution under the pro- 
visions of said act of Assembly and to an 
injunction against the defendant to restrain 
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it from biinging any suit against it for the 
recovery of the penalty imposed by said act 
so long as present conditions continue. 

COMMENTS. 

The rights of the corporators of the 
plaintiff company prior to the passage of 
the act of 1907 were *'from time to time to 
establish, demand and receive such rates of 
toll, or other compensation, for the use of 
their road and their motive power, and for 
the conveyance of passenger, the transpor- 
tation of merchandise and commodities, and 
the cars or other vehicles containing the 
same, or otherwise passing over on their 
railroad, as to the president and directors 
should 8eem reasonable, provided that in the 
transportation of passengers no charge 
should be made to exceed three cents per 
mile for through passengers and three and 
a half cents per mile for way passengers." 
With the act of 1907 in force as to them, 
their rights were exactly the same, except 
under the proviso they could in the trans- 
portation of passengers make no charge 
which would exceed two cents per mile. 
The tenth section of article 16 of our state 
constitution provides *Hhat the General As- 
sembly shall have power to alter, revoke or 
annul any charter of incorporation now ex- 
isting and revocable at the adoption of this 
constitution, or that may hereafter be cre- 
ated, when in their opinion it may be inju- 
rious to the citizens of this commonwealth; 
in such manner, however, that no injustice 
shall be done to the corporators.'* 

The question for decision is, Does the 
change made in the rights of the corporators 
of the plaintiff company, by the act of 1907, 
violate the section of the constitution just 
quoted ? The first thing to be observed is 
that this is necessarily a question of fact to 
be judicially ascertained. The right of the 
legislature to pass such a law being unques- 
tioned, the presumption arises that the law 
(being general) is enforcable against the 
plaintiff corporation, and therefore the bur- 
den is on it to show that by reason of the 
constitutional provision it should in equity 
and good conscience be exempted from its 
operation. A chancellor will give it relief 
only upon its producing proof suflScient to 
move his conscience to stay the enforcement 
of the law against it, leaving it to be en- 



forced against other corporations that may 
have a more remunerative business. 

The language of the constitution is, **d6 
no injustice to the corporators." What does 
this mean ? Does it mean that no law can 
be passed that will reduce the income of the 
corporation ? Clearly not. It means, as we 
view it, that the legislature can, in the in- 
terest of the public, prevent the corporation 
making charges that would give the corpor- 
ators an unreasonably large income from 
the money they have invested, but that it 
cannot enact laws that will so change the 
income of a railroad corporation as to de- 
prive the corporators of a fair and reasona- 
ble return upon their investment. Whether 
the law of 1907 should be enforced against 
the Waynesburg & Washington Railroad 
Company depends upon how such enforce- 
ment would affect the net income of the 
company out of which the corporators make 
their profits. Would it reduce their net in- 
come so that a fair, reasonable profit could 
not be paid to the corporators? What is a 
fair and reasonable profit is a complicated 
and difficult question to determine, but for 
the purpose of this case we hold that a six 
per cent annual dividend to the stockholders 
and a three per cent annual surplus fund to 
meet extraordinary expenses and to make 
betterments not to be capitalized, to be com- 
puted upon the original and subsequent in- 
vestments made by the stockholders, or in 
other words the present actual value of their 
property, would be no more than a fair 
profit; and if the act of 1907 reduces their 
profit below this, it would do them an in- 
justice in the sense in which that word is 
used in the 10th saction of the 16th article 
of the constitution. The original invest- 
ment of the stockholders was $200,550, and 
for over twenty years the profits of the busi- 
ness amounting to about $200,000 were in- 
vested in betterments or permanent improve- 
ments. This would make the total invest- 
ment or the present value of the plaintiff's 
property $400,000. A fair and reasonable 
profit on this investment, as we have found, 
would be $36,000 per annum. The profits 
of the plaintiff company for the year pre- 
ceding the time the act of 1907 went into 
force were in round numbers $37,000. Put- 
ting the act of 1907 into operation, if the 
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passenger business would continue about the 
same, would decrease the annual net in- 
come about $16,000, which would reduce 
the net profits from the operation of the 
road to $21,000, a sum $16,000 below what 
we have found would be a fair and reason- 
able profit to the corporators. 

Let us now consider two contentions that 
were maintained at the hearing, which 
we hold can not in equity and good con- 
science be sustained — one by the plaintiff 
and one by the defendant. 

The plaintiff contended that the profits of 
the passenger business of its road would be 
reduced to an unreasonably low margin by 
the enforcement against it of the Act of 1907, 
and claims that for this reason it ought in 
equity and good conscience to be relieved 
from obeying the mandates of the law, re- 
gardless of what its profits from its other 
business were. This claim cannot be 
allowed for two reasons. First, the evidence 
does not satisfactorily establish what would 
be a fair profit on the passenger business 
segregated from the other business of the 
road, nor is such proof in our opinion 
available in a case such as the one at bar. 
It is true, that an expert accountant can 
take the books of the company and figure 
out a division of the entire profits of the 
company for a year, so as to give the com- 
pany's profits on passenger business, on 
freight business, on express business and on 
carrying the mail, but the business of the 
company as a whole is so interwoven in 
such an indivisible unit that such a division 
would be based upon arbitrary assumptions. 
But more than this, if the company is re- 
ceiving a profit on its business as a whole, 
so large that the public acting through the 
legislature could in good conscience under 
ihe constitution reduce it, the company is 
in no position to complain that the legis- 
lature in making the reduction has favored 
the traveling public rather than the shipping 
public. If the company holds on to the 
more than reasonable profits of its freight, 
mail and express business, has it standing 
in a court of equity to cojnplain of the re- 
duction of the profits of its passenger 
business if that reduction still leaves it a rea- 
sonable profit on its whole business? While 
the expert accountant figures down the 



profits of the passenger business in a case 
of this kind, he necessarily figures up the 
profits of the other business. Therefore in 
a case where the profits of the business as 
a whole are unreasonably high afid could 
be constitutionally reduoed in the interest 
of the public, it would be impossible for 
the plaintiff to complain that its profits were 
reduced below what was fair and reasonable 
in its passenger business without at the 
same time admitting that it was getting 
unreasonably high profits in its other busi- 
ness. Would this be coming into court 
with clean hands? Would this be the kind 
of a complaint that would appeal to (he 
conscience of a chancellor ? We think not. 

Now, as to the defendant's contention. 
We agree with the defendant's counsel that 
the manner in which the profits of the pas- 
senger business are figured out by the ex- 
pert accountant examined at the trial is sub- 
ject to just criticism, and that the calculation 
contained in his brief is more equitable; yet 
the defendant forgets that the corporators 
are entitled to a dividend not only on the 
face value of the stock but on what has been 
put into the road to make permanent im- 
pro\ements in addition to the amount of 
the capital stock which was expended in 
the original construction of the road. In 
other words, $400,000 and not $200,560 
must be taken as the corporators' invest- 
ment in calculating what would be a fair 
return to them. 

And now, May 8th, 1908, it is ordered 
that the foregoing adjudication be filed in 
the Prothonotary's office and notice thereof 
be given to the attorneys of record, and if 
no exceptions are filed thereto that a final 
decree be prepared in accordance therewith. 

For plaintiff, George B. Gordon and irtrin, 
Wiley & Morgan. 

For defendant, James L Brovmson. 

[From Harry Russell Myers, Esq., Washlngt<m, Fa.] 

# ^ » 

It has been held, In re Baumblatt, 19 
Am. B. R. 500, that a bookkeeper employed 
by a bankrupt at a regular salary payable 
monthly, his services being of a continuous 
nature and such as might extend for years 
to come to the business of the bankrupt is 
a **clerk" within the meaning of section 
64b (4) of Bankruptcy Act, and is entitled 
to priority of payment for salary earned 
within the three months period. 
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ALLEGHENY COUNTY, 

VOEGTLY V. THE MERCANTILE 
TRUST CO,, Assignee, Etc. 

Equity — Real estate — Blanket mortgage — Re- 
lease of lien — Marshalling assets. 

Where the holder of an incumbrance apon various 
piecee of real estate releases the piece last sold, 
this will, if the pieces released are of sufficient 
value to pay the debt, operate to discharge the 
lien of the incumbrance on the pieces 
previously sold. Where it is not shown 
that the lots released are of sufficient 
value to pay the debt, but it had been the 
custom of the mortgagee to release each lot on 
the payment of a fixed amount, equity will de- 
cree a release of the lien upon tender by the 
owner of the lot to the mortgagee of the cus 
tomary amount. 

No. 490, November Term, 1906. In Equity. 

Opinion by Miller, J. , specially presid- 
ing. Filed March 26, 1908. 

The bill in effect prays for a decree direct- 
ing the defendant, assignee for the benefit of 
creditors, to release the lien of a blanket 
mortgage from plaintiff's lots, upon pay- 
ment of a certain amount on each of said 
mortgaged lots. 

From the pleadings and evidence the fol* 
lowing material facts are found: 

FINDINGS OF FACT. 

First. The plaintiff in 1902, by deed 
dated December 2nd, duly recorded, pur- 
chased three lots, Nos. 8, 9 and 10, in 
Dean's Second Plan of Lots in the Four- 
teenth ward, Pittsburgh; each of said lots 
was improved with a brick dwelling house, 
and each lot subject to a three thousand 
dollar first mortgage; the whole considera- 
tion as expressed in the deed was $14,500; 
these lots, including about 122 other lots, in 
the foregoing and other plans, and also a 
power house plant, were subject to a second 
mortgage of $40,000, given by the United 
Realty & Construction Company to the Pru- 
dential Trust Company. Said deed and 
mortgages were duly recorded. 

Second. The Prudential Trust Company 
mortgagee established, and followed the cus- 
tom of releasing the lien of said $40,000 



mortgage from a large number of said 125 
lots, all of which are about of equal value, 
with similar improvements thereon, upon 
payment of from $160 to $200 per lot, and 
so continued until it made a voluntary as- 
signment to the defendant for the benefit of 
creditors on June 21st, 1904, at which time 
all the lots save five, the plaintiff's three 
being a part thereof, were released, and at 
which time the balance of the debt remain- 
ing unpaid on said blanket mortgage was 
about $6,200. 

Third. Subsequent to the date of plain- 
tiff's deed, to wit: December 2nd, 1902, the 
United Realty & Construction Company sold 
ten lots covered by said mortgage in said 
plans, and the Prudential Trust Company 
released from the lien of its said mortgage 
eight of the lots so subsequently sold in said 
plan, and also released in addition nine 
other lots in other plans covered by said 
mortgage. The value of the lots so sold 
and released is not given, nor does the value 
of the equity which the Prudential Trust 
Company had in the released lots appear. 

Fourth. The plaintiff is willing to pay 
two hundred dollars for the release of each 
of said lots. 

CONCLUSION OF LA.W. 

The subsequent sale and release from the 
lien of the $40,000 mortgage, of the other 
lots, by operation of law, released the lots 
previously sold to the plaintiff, assuming 
that the lots released were of sufficient value 
to pay the balance of the mortgage debt. 
If this had been definitely shown as a fact, 
plaintiff would have been entitled to the re- 
least of his lots without the payment of any 
additional money. But as it has not been 
definitely shown, and as the custom was to 
release upon payment of $150 to $200 per 
lot, which latter sum the plaintiff has 
offered to pay, and as he is entitled to equit- 
able relief from the apparent burden of the 
whole balance of this mortgage debt upon 
his property, a decree will be entered direct- 
ing the defendant company, assignee, upon 
payment by plaintiff to it of six hundred 
dollars, and the costs of this proceeding, to 
release of record plaintiff's lots as descfitt>ed 
in the bill. 

OPINION. 

It is manifest that the mere custom of the 
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Prudential Trust Company to release lots of 
similar value upon payment of a fixed 
consideration would not of itself afford the 
plaintiff relief, however strong his equity 
appears. Neither in his deed, nor in the 
mortgage, appears any stipulation or agree- 
ment of release; nor was any effort made to 
show an outside parol or written agreement 
to that effect. 

But when the Prudential Trust Company, 
mortgagee, after the date of Voegtly's deed, 
released lots sold subsequently to the sale to 
him, its release so made shifted the lien 
from the prior lots sold also, and fastened it 
on those of a later date. Pieces of land 
subject to a common encumbrance, when 
sold successively by the owner are liable for 
the encumbrance in the inverse order of 
alienation; Martin's Appeal, 97 Pa. 85; con- 
sequently if the holder of the encumbrance 
releases the piece last sold this will, if the 
pieces released are of sufficient value to pay 
the debt, operate to discharge the lien of the 
encumbrance on the parts previously sold; 
Turner v. Flennikm, 164 Pa. 469. 

It is urged, that this applies only in case 
the mortgagee had notice of such subsequent 
sales. The answer is, that it had construct- 
ive, if not actual notice of such sales. When 
it, of record, released in favor of subsequent 
purchasers it knew that its mortgagor had 
these lots for sale, that such was the pur- 
pose for improving the property, and it was 
bound to know from the large number of 
jreleases executed by it that the premises 
released had been sold. 

At best, failure of notice would only sub- 
ject the plaintiff to liability for any unpaid 
purchase money; Praf singer v. Hutchison, 24 
P. L. J. 60, and of this there is no evi- 
dence; nor is the question of notice raised 
by the answer. Martinis Appeal, supra, and 
therefore even if material, has no applica- 
tion here. 

For plaintiff, J, McF. Carpenter and Ed, O. 
Hartje, 

For defendant, Stone & Stone, 



A statute regulating the sale of stocks of 
goods in bulk is held, in Compton v. Diet- 
lein (La.) 12 L.R.A.(N.S.) 174, to have no 
application to a transfer in payment of a 
creditor. 



Book Notice. 

ON THE WITNESS STAND. Essays on 
Psychology and Crime by Hugo Munsteb- 
BERG, Professor of Psychology at Har- 
vard University. The McClure Com- 
pany, New York; Publishers, 1908. 
Price, $1.50. 

This is a work by an eminent authority 
on psychology. From the title it might be 
supposed that it was a practical work on 
the examination of witnesses in court. Its 
only object, however, is an attempt to deal 
with problems where psychology and law 
come in contact. As the author says, he 
does not attempt to touch on the psychol- 
ogy of the attorney, the court or the jury, 
doubtless subjects of much interesting ex- 
perimental treatment. The work treats in 
a scientific and psychological way of illu- 
sions, the memory of witnesses, the detec- 
tion of crime by the association of ideas, 
the traces of the emotions, untrue confess- 
ions and their causes, hypnotism and crime, 
and lastly, the prevention of crime. Under 
the method of administering crimmal law in 
this country, it cannot be said to be a practical 
work. However interesting and perhaps 
successful the method of detecting crime 
may be, it could not be used in any court 
without destroying that protection which 
our law has vouchsafed the accused. The 
book is instructive and very interesting, be- 
cause it treats of a subject that has not been 

studied scientifically until recent years. 

# ^ » 

A statute providing that actions for wrongs 
done to the property rights or interests of 
another shall survive the death of the wrong- 
doer is held, in Bates v. Sylvester (Mo.) 
11 L.R.A.(N.S.) 1157, not to include a 
widow's claim for negligent killing of her 
husband. 



The satisfaction of a debt on receipt of 
30 per cent of its amount is held, in Melroy 
V. Kemmerer (Pa.) 11 L.R.A.(N.S.) 1018, 
to be supported by a sufficient consideration, 
where the debtor contemplated bankruptcy, 
and the creditor dissuaded him therefrom 
and accepted his offer of 30 per cent in sat- 
isfaction of the debt, received the amount, 
and closed the account. 
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No. 47. 



FITT8BDRGH, PA., JUNE 3. 1908. 



ALLEGHENY COLNTY, 



RIDDLE, Receiver of Amyville Yough- 
iogheny Gas, Coal & Coke Co. v. EL- 
DER, doing business 9s the Blythe- 
Elder Coal Co. 



Receiver — Illegal perferere^ice — Rule for judg- 
ment. 

In an action by the Receiver of a coal company, 
for coal shipped by hiin (as receiver) to the de- 
fendant, the defendant by way of defense alle^^ed 
tha-t prior to the Receiver's appointment he had 
loaned the company $5,300; and, having given 
the company an order for 5,000 tons of coal, it 
was agreed between himself and the company's 
president, that the coal to be shipped on said or- 
der should constitute a proportional payment of 
of said loan. Held, that the attempt by the 
defendant and the receiver to carry out said 
agreement was unlawful, and that judgment 
should be entered for the plaintiff. 

No 400. March Term, 1908. Rule for 
judgment. 

Opinion by Brown, P. J. Filed May 9, 
1908. 

STATEMENT OF FACTS. 

1. This rule for judgment, for want of a 
sufficient affidavit of defense, arises in an 
action to recover $3,252.66 for coal shipped 
by plaintiff to defendant in August, Sep- 
tember, Octo)>er and November, 1906. 

2/ The receiver was appointed July 28th, 
1906. 

3. Prior to the receiver's appointment 
defendant loaned the Amyville Youghio- 
gheny Gas, Coal & Coke Company $5,300, 
and having given the company an order for 
5,000 tons of coal, it was agreed bet\^een 
himself and the company's president that 
the coal to be shipped on the order should 
constitute a proportional payment of said 



loan. On said 5,000 ton order the receiver 
shipped 2,897.55 tons and refused to deliver 
the residue. 

CONCLUSIONS OF LAW. 

1. The status of the creditors was fixed 
as of the date of the receiver's appointment. 
On that day the company's property passed 
to the custody of the law. Subsequent 
events could neither modify nor enlarge the 
rights of creditors: Cowan v. Plate Glass Co,, 
184 Pa. 1. 

2. The receiver held the legal title of the 
trust estate for distribution to creditors ac- 
cording to their rights and priorities: Cowan 
V. Plate Glass Co,, 184 Pa. 1; Peckham's As- 
signed Estate, 35 Supr. 330. 

3. The rights of creditors being thus im- 
pressed upon the trust, plaintiff and de- 
fendant were powerless to create the prefer- 
ence and payment set up by the defendant 

4. The receiver's suit against the defend- 
ant is not barred by their joint participation 
in the illegal preference and payment — for 
the action, in the receiver's name, is in law 
and equity the act of the court pursuing and 
recovering trust assets converted by the 
defendant to his own use, and in violation 
of the rights of other creditors. 

Rule absolute. 

For plaintiff, Griffith & Mitchell, 

For defendant, Wm, A. Jordan. 



One obtaining a conveyance from the 
state under an unconstitutional statute pro- 
viding for the disposal of land upon which 
the taxes are delinquent by a so-called re- 
demption is held, in Bradbury v. Dumond 
(Ark.) 11 L.R.A.(N.S.) 772,^0 have suffi- 
cient color of title to perfect a title by ad- 
verse possession under the statute of limitat- 
ions. A note to this case reviews the other 
authorities on effect of an invalid tax deed 
as color of title within general statutes of 
limitations. 



action at law and suits in equity before, 
during and after the proceedings in bank- 
ruptcy against the partnership; and that the 
discharge of the partnership, where the 
partners are not adjudicated bankrupt, does 
not discharge the partners from their liability 
for the partnership debts. 
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®0tirt Df Common 3|Ijeas S^0» 2, 

ALLEGHENY COUNTY. 

FIZGIBBON V. THE PITTSBURGH 
& LAKE ERIE R. R. CO. 



Railroads — Widening — Powers of railroad — 
Purpose of condemnation. 

In pursuance of an arran^ment between the B 
railroad and the C railroad for a relocation of 
tracks B condemned a lot belonging to A. The 
lot was intended to be used entirely for B's 
tracks, and B had for some time contemplated 
the change in question without reference to the 
railroad. A filed a bill to* restrain B, on the 
ground that this was not a widening or straight- 
ening of its roadway. Bill dismissed. 

No. iiSl, January Term, 1908. Sitting in 
Equity. 

Opinion by Shaper, J. Filed January 
22, 1908. 

The bill was originally filed to prevent 
the defendant from taking lands of the 
plaintiff under the right of eminent domain 
without giving bond. A bond was then 
tendered and refused, and presented to the 
court upon notice and exceptions filed 
thereto by the plaintiff, which are still 
pending. After the presentation of the 
bond in court, the plaintiff amended his 
bill, praying for an injunction against the 
defendent to prevent it from taking the land 
proposed to be taken by it, even if a bond 
should be approved, upon the allegation 
that the defendant company is not endeav- 
oring to take the plaintiff's land to straighten 
and widen its road, but that its purpose is 
to give another railroad a right of way along 
the river beside and partly over its own 
tracks, and that the defendant has no right 
to take the plaintiff's land for that purpose. 
Upon this amended bill a hearing was had 
upon motion to continue the injunction 
originally granted. On this hearing the 
facts appeared to be as follows: 

The plaintiff's land in question in this 
case consists of a lot some 35 feet wide and 
70 or 80 feet deep, extending to low water 
mark on the south side of the Ohio river, in 
the city of Pittsburgh. The southern 
boundary of plaintiff's lot is land belonging 
to the defendant company, used by it as the 



main line of its railroad, the ownership of 
the land in the railroad being in fee simple. 
On November 28th, an agreement was 
entered into between the defendant com- 
pany and the Wabash Pittsburgh Terminal 
Railway Company and the West Side Beit 
Railway Company, which recites the desire 
of the defendant company to improve the 
grade and alignment of its railroad near the 
point in question, the agreement of the par- 
ties fo exchange certain lands for their 
mutual accommodation, and the settlement 
of certain disputes existing between them; 
that these properties should be exchanged; 
that ihe West Side Belt Railway Company 
should abandon.its coal tipples at the mouth 
of Saw Mill Run, a short distance down the 
river from the place in question; that a 
traffic agreement should be made between 
the parties to enable them to exchange 
freight; and that certain additional tracks 
should be built for this purpose, and that 
each con. pany should build a certain desig- 
nated part of the tracks and should own 
and maintain the same, these being shown 
by reference to a plot which was given in 
evidence, marked exhibit D. From this and 
the testimony of witnesses, it appears that 
the intention is to take the land of the 
plaintiff and other lands in line therewith 
next to the harbor line of the river, to move 
the four main line tracks of the defendant 
company upon the land of the plaintiff and 
to put upon the land now occupied by the 
main line tracks a number of tracks, which 
should constitute what is called in the agree- 
ment an interchange yard, it appearing 
from exhibit B that the proposition is 4hat 
the defendant company shall put down, in 
addition to* the four main line tracks, five 
other tracks south of the propetty now be- 
longing to the plaintiff and upon the land 
now occupied by the main line, these tracks 
running into and connecting with a -like 
number of tracks to be built by the Wabash 
Railroad, the connection being some two 
hundred feet down the river from the 
plaintiff's land. It therefore appears that 
all the tracks proposed to be put upon the 
plaintiff's land, if it is taken, and the tracks 
to be put upon the land adjoining the land 
of the plaintiff, are tracks of the defendant 
company, and as we understand it the only 
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reason upon which the plaintiff alleges that 
this construction is not a bona fide widening 
or straightening of the road, is because the 
tnlcks to be built where the main line is are 
intended to connect with tracks of the 
Wabash Railroad, and that the parties have 
agreed that this is to be the case. We are 
quite unable to understand why what is pro- 
posed to be done is not a proper and legiti- 
mate exercise of the powers of the defend- 
ant company to widen its tracks. 
. It further appears that the construction 
proposed will to some extent straighten the 
main line of the defendant company, which 
at this place is upon a curve. 

It appeared by the evidence given by the 
defendant company that it had contemplated 
such a straightening of the right of way 
since 1902, long before any agreement was 
entered into with the Wabash Railroad, and 
that this was deemed to be impracticable 
because it could not be done without taking 
the tipple belonging to the other railroad 
above mentioned, which tipple it has now 
agreed to abandon. 

For these reasons the motion to continue 
the preliminary injunction or to grant a such 
an injunction upon the amended bill, is re- 
fused. 

For plaintiff, Marron <k McGirr. 

For defendant. Reed, Smith, Shaw dc Beal, 
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(Common Pleas No. 2, Allegheny Co.) 



COMMONWEALTH ex rel. RILEY 
V. CITY OF PITTSBURGH, 



Municipalities — Annexed ttrritory — Council- 
men— Act of April 26, 1903, act of May 28, 
1907. 

The 6th section of the act of April 26th, 1903, 
which provides that members of council of an 
annexed borough shall be members of the city 
coandl is superseded by the act of May 28th, 
1907, which provides for the creation of new 
wards in annexed iy rritory and special elections 
of councilmen. 

No. 849, January Term 1908. Mandamus. 

Opinion by Frazer, P. J. Filed Febru- 
ary 6, 1908. 

By proceedings had under the act of 
Assembly, approved April 26th, 1903, P. L. 
332, the Borough of Sheraden was annexed 



to the City of Pittsburgh, The order of the 
Quarter Sessions Court confirming the an- 
nexation having been aflSrmed by the Supe- 
rior Court on the 11th day of November, 
1907, the borough thereupon became a part 
of the city. Relator, a member of the 
Council of the borough, whose term would 
expire the first Monday of March, 1910, 
presented himself for admission as a mem- 
ber of the Cmomon Council of the City of 
Pittsburgh immediately after the affirmance 
of the decree of the Quarter Sessions Court 
by the Superior Court, and requested that 
he be admitted as a member of that body 
and permitted to take part in its proceed- 
ings, relator's claim to become a member of 
the Common Council of the city being based 
upon a clause of the 6th section of the act 
of 1903, above referred to, which reads as 
follows: 

**And the members of council of an an- 
nexed borough shall be members of the 
Common Council of the city, and remain 
until the expiration of the terms for which 
they were elected and until their successors 
are duly qualified under the arrangement of 
the territory into wards." 

Upon petitioner's request for admission to 
membership in the city body being refused, 
this writ was awarded on his petition, to 
which defendants demurred, setting up that 
the defendants named as Mayor of the city 
and President of Common Council respect- 
ively had no power to admit relator to mei](i- 
bership in the Common Council, and that 
his request should have been made to the 
Council. At the argument, however, this 
technical objection was not pressed, and we 
were asked by counsel for the parties to de- 
termine relator's right to membership in the 
Common Council of the city under the law 
as it now stands. The act of 1903, while 
somewhat indefinite, it seems to us, was not 
intended to continue borough councilmen in 
office beyond the arrangement of the an- 
nexed territory into wards of the city. It is 
true the act sa^s they shall be members of 
the Common Council **and remain until the 
expiration of the terms for which they were 
elected and until their successors are duly 
qualified under the arrangement of the ter- 
ritory into wards. ' ' This language evidently 
contemplates further action in the way of 
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either creating a new ward of the city onto! 
the annexed territory or its annexation to 
an existing ward, and, possibly, if the clause 
quoted was still in force, might give to bor- 
ough councilmen the right to serve in the 
Common Council of the city until that 
further action was had. However, whether 
that term of service of borough councilmen 
in the city council was until the expiration 
of the term for which elected, is not now 
material, as the clause of the act of 1903 
quoted has in our opinion been superseded 
by the act of May, 28th, 1907, P. L. 295. 
This latter act provides for the action the 
act of 1903 omited, that is, either the cre- 
ating of a new ward of the city out of the 
annexed territory or attaching it to an old 
one. The act applies specifically to terri- 
tory ** which is now or may hereafter become 
part of a city," and provides that upon 
petition to the Court of Quarter Sessions of 
at least twenty per centum of the qualified 
voters of the annexed territory, such terri- 
tory shall be erected into a ward or wards 
of the city, and such decree made as shall 
give to the people of the territory represent- 
ation in the different branches of the city 
government, including members of both 
Common and Select Councils. The act also 
authorizes the court to order a special elec- 
tion to fill the various ward offices and elect 
members of councils, which o£^cers shall 
hold office until their successors are elected 
at the next municipal election. Certainly 
the legislature did not intend that the an- 
nexed territory should at the same time be 
represented in the Common Council by both 
hold-over borough councilmen and council- 
men elected at a ward election subsequent 
to annexation, and as the act of 1907 is the 
latest legislation on the subject, is more 
specific in its terms than the act of 1903, 
and gives to the annexed territory the same 
representations in councils as other wards of 
equal population have, the reasonable and 
only conclusion to be reached is that the 
Legislature intended the latter act to super- 
sede the former. In this case, upon peti- 
tion of the required number of voters of the 
annexed territory, the Court of Quarter Ses- 
sions, on December 21st, 1907, created the 
territory embraced within the late Borough 
of Sheridan into the Forty-third ward of the 



Gty of Pittsburgh, and inter alia proridtd 
that there should be elected one representa- 
tive to Select and one to Common Council. 
True, there is attached to that portion of the 
decree these words, ''subject, however, to 
any existing laws which may entitle the 
members of the Town Council of the Bor- 
ough of Sheraden to be members of the 
Common Council of said city. ' ' This clause, 
however, is of no effect, because, as we have 
found, the only law to that effect was the 
clause in the 6th section of the act of 1903, 
which was repealed by the act of 1907. It 
therefore follows that petitioner is not enti- 
tled to membership in the Common Council 
of the city of Pittsburgh, and that repre- 
sentatives to both the Select and Common 
bodies should be elected at the municipal 
election following the decree of December 
21st, 1907, which is the coming February 
election. 

The demurrer sustained and petition dis- 
missed at costs of petitioner. 

For plaintiff, N. R. Oriss. . 

For defendant, W. B. Rodgers. 



(Common Pleas No. 2, Allegheny Co.) 

GR££K V. BOROUGH OP LEETS- 
DALE et al. 

Roads — Location — Travelled lines — Act of 
June 19, 1901. 

Where the travelled portion of a road is within 
the original lines of the road as legally estab- 
lished, on widening to the full width the road 
shcTald be wideneil according to the original 
lines and not acoording to the center of the trav- 
elled road. 

No* 613, January Term, 1908. 

Opinion by Shafer, J. Filed March 17, 
1908. 

The bill is for an injunction to restrain 
the defendants from entering upon plain- 
tifiF's land, and removing a fence thereifrom, 
in the process of opening to its full width a 
street in the defendant Borough. 

FINDINGS OF FACT. 

1. The plaintiff is the owner of a tract 
of land in the Borough of Leetsdale, front- 
ing some 300 feet on the street in question, 
having acquired title thereto in the year 
1900. 
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2. At a very early time in the settlement 
of the western country, and apparently be- 
fore the erection of the County of Allegheny, 
a public road was laid out from Pittsburgh 
to Beaver on the right bank of the Ohio 
River. The earliest record produced upon 
the trial was that of proceedings at No. 5 
August Sessions, 1827, which is a petition 
for a relocation of that part of the road lying 
in the County of Allegheny, upon which a 
report of viewers laying out and fixing the 
road was presented and confirmed, the width 
of the road being fixed at 60 feet. 

3. In 1851 W. C. Dunn, having ppr- 
chased from the Economite Society that 
part of their lands which lay in Allegheny 
County, laid out and put on record a plan 
of lots, recorded in the Recorder's Office of 
Allegheny County in Plan Book 1, Page 62, 
which shows as the northern (or, as the 
road lies at the point in question, rather 
eastern) boundary of his plan the Beaver 
Road as of a width of 50 feet, forming one 
of the boundaries of a lot which is described 
by courses and distances lying between the 
Ohio and Pennsylvania Railroad, now the 
Pittsburgh, Fort Wayne & Chicago Railroad, 
a cross road, the Beaver Road and the out- 
side line of his land. The land on the east 
side of the road including the land of the 
plaintifiF was not laid out in lots, but at 
that time belonged to Dunn. 

4. At No. 10 June Sessions, J 879, a 
petition was presented to the Court of Quar- 
ter Sessions of Allegheny County, which set 
out that the draft of the road accompanying 
the proceedings in 1827 above mentioned 
had been lost, and that there were addi- 
tional reasons for relocating the road from 
the Borough of Sewickley down the River 
to the Beaver County line, and the result 
of this proceeding was the laying out of the 
road on a certain line therein reported be- 
tween those points, the width of the road 
from the Borough of Sewickley to the bridge 
over Little Sewickley Creek being fixed at 
60 feet and from Little Sewickley Creek to 
the bridge over Big Sewickley Creek, being 
the line of Beaver County and including 
the part in question, it was fixed at 40 
feet 

5. At No. 8 March Sessions, 1908, the 
County Commissioners presented to the 



Court of Quarter Sessions their resolution 
under the act of June 26th, 1895, P. L. 336, 
to improve the road in question, and sur- 
veys and plans of the road and the proposed 
improvement, which plans and surveys were 
presented to the Grand Jury and were ap- 
proved by the Grand Jury and 'the Court, 
and the road was in fact improved under the 
act by the making of a cartway of macadam 
or similar structure of the width of 14 feet 
along it. At the time of making this sur- 
vey the plan of the road annexed to the pro- 
ceedings in 1879 above mentioned had also 
been lost, and the plan was made by send- 
ing a surveyor upon the ground, who took 
the fence and house lines as they actually 
were upon the ground at the time of mak- 
ing the survey, and measured the distances 
from the angles in the road as they then 
appeared, giving the size of the angles but 
not their relation to the points of the com- 
pass; in front of the land of the plaintiff the 
road was in fact about 31 feet wide between 
the fences, as appears from the scale of the 
plan, although no width is otherwise given, 
and this figure appears from the surveyor's 
notes made at the time to be substantially 
correct. The plan mentions no width of the 
road, nor does it show a vacation of any 
part of . the road or any change or relocation 
of any part of it, at least near the place in 
question. 

6. Thereafter the Borough of Leetsdale 
was erected out of part of Leet Township, 
including the road in question and the lands 
of the plaintiff. Sometime thereafter the 
borough granted to the Ambridge, Leetsdale 
& Edgeworth Railway Company the right to 
lay a street railway along the street in qi^es- 
tion, and the Pittsburgh Railways Company, 
one of the defendants, appears to have the 
rights of the first named company in that 
respect, and to be engaged in building a 
street railway along the street. The borough 
caused a survey of the street in question 
and other streets to be made by the borough 
engineer, and from the result of his survey 
determined that the fence of the plaintiff 
was out upon the 40-foct street a distance of 
five feet more or less, and the borough au- 
thorities in conjunction with the railways 
company proceeded to take down the 
plaintiff's fence and to open up the street to 
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its full width of 40 feet, by taking this 
amount of ground from jthat which had 
before been within the plaintiff's enclosure, 
and this is the injury complained of, the 
6ole question of fact in the case being 
whether or not the land so taken is or is not 
a part of the street. 

7. In preparation for the trial in this 
case each of the parties caused surveys to 
be made, and one of the engineers employed 
by the plaintiff turned out to have in his 
possession a blue-print of the copy of the 
plan attached to the proceedings at No. 10, 
June Sessions, 1879, which was made in 
1893, and was received in evidence, the 
making of the original copy and of the blue- 
print and of the loss of the copy itself hav- 
ing been proved. The monuments upon the 
ground relied upon by the parties were the 
county bridge over Big Sewickley creek, at 
the Beaver county line, certain stone walls 
along the road, the distance of which from 
the road was indicated on the plan of the 
Commissioners and the property lines of the 
adjoining properties. These last appear to 
bd of value because the survey of 1879, 
which is the last survey laying out the road, 
appears to correspond very closely at this 
point with the plan of W,-C. Dunn, the 
owner of the land by whom it was divided 
into parcels and sold. It further appeared 
that the bridge above mentioned had been 
more or less altered from time to time and 
ihat the wall or walls relied upon as giving 
the side of the road had been rebuilt wholly 
or in part at some time. It also appeared 
that in order to make the survey of 1879 fit 
the road, it was necessary to change one of 
the angles as given on the survey at the 
point in question into the other quadrant, 
but this change was plainly the correction 
of a mere clerical error, as the angle given 
on the survey would carry the road much 
farther into the plaintiff's land than is con- 
tended for even by the defendants. 

8. While it is difficult to be sure of the 
exact position of the 40- foot road as laid out 
in 1879, for the reasons above stated, we are 
of opinion that the weight of the evidence 
is with the defendants, that the encroach- 
ment upon the road indicated by the fences 
being but 31 feet apart, along a 40-foot 
street, is largely if not wholly on the side of 



the plaintiff, and we therefore find that .the 
defendants in placing the railv/ay and curb 
along said street, as they are now engaged in 
laying the same, are putting the same upon 
the 40-foot street as it was laid out by the 
proceedings in 1879 above mentioned. It 
will be observed that the plaintiff in the 
second paragraph of his bill alleges that the 
Beaver road always was a 33-foot road, and 
in the third paragraph that the taking of his 
land was done by the borough under the 
pretext or claim that the road was a 40-foot 
road, and the whole bill is founded upon 
thi^t claim. He, and his predecessors in 
title and occupancy of his land, appear to 
•have acted upon that idea for a long time, 
as it appears from the evidence of witnesses 
and photographs given in evidence that a 
fine row of evergreen trees is planted along 
the front of plaintiff's property on what 
would appear to be the sidewalk of the 
street if the defendants' contentions are cor- 
rect. The center of the actual travelled 
way in front of plaintiff's property both 
before and after the improvement of it by 
the county was nearer the south or west side 
of the street than the other side by some leet, 
it appearing that there was a ditch along the 
plaintiff's side of the street and between the 
ditch and the travelled cart way a line of 
telegraph poles. 

CONCLUSION OP LAW. 

1. The plaintiff contends that the pro- 
ceedings of March Sessions, 1898, for the 
improvement of the road under the act of 
1895, fixes the boundaries of the road and 
reduces the road to the width of 31 feet, 
that is the width between the fences as 
marked on the Commissioners' plan. As 
the road which the Commissioners were 
about to improve was 40 feet wide, and their 
plan for its improvement showed no vacation 
of any part ot it, but merely indicated the 
line of the road, we are of opinion that no 
part of it was or could be vacated by that 
proceeding, and therefore that these pro- 
ceedings have no effect whatever upon the 
width of the road, which has now become a 
street in the defendant borough. 

2. The plaintiff also contends that even 
if the proceedings under the act of 189ti 
have no effect upon the case, the rule sup- 
posed to be laid down in the case of Fumiss 
V. Fumisa, 29 Pa. 15, is to be applied in the 
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present case, and that in opening the road 
toits full width the center of the traveled 
portion of the road shoulS be taken as the 
center of the 40 feet and the road widened 
equally upon each side of that center. In 
reply to this the defendants set up the act of 
June 19th, 1901, P. L. 573, which provides 
that in all cases, past or future, where a road 
has been opened with the travelled roadbed 
located within the original lines by which 
road was laid out, such lines shall remain 
the boundary of the road until changed by 
due course of law. As was said in the opin- 
ion of the Court below adopted by the Su- 
preme Court in the case of Gray v. l^orih 
Versailles Townshtp^ 208 Pa. 77, this was '*evi- 
dently passed to modify the extreme ruling 
in Furniss v. Furness," supra. There 
can be no doubt that the present case is 
within the terms of this act. Whether or 
not it is within the power of the Legislature 
to change the existing law in this way, so as 
to affect the rights of parties existing before 
the passage of the act, we do not deem it 
necessary to discuss, nor was any such ques- 
tion argued by counsel. The road was pre- 
sumably laid out on its true location when 
first laid out, and the fact thai at a subse- 
quent time the center of the travelled road 
is found not to coincide with the center of 
the land taken for the road can not change 
the location of the road. The cases relied 
upon by the plaintiff all depend upon the 
fact that the road was not laid out on the 
ground upon the location fixed by the order 
of Court, and the rule that the power of 
supervisors to open the road was exhausted 
after they had opened it, whether upon the 
right location or not. 

We are therefore of opinion that the 
plaintiff has not shown a case entitling him 
to an injunction and that the bill must be 
dismissed. 

It is therefore ordered that the bill be dis- 
missed with costs to be paid by plaintiff. 

For plaintiff, J, M, Stoner and C. L, Stev- 
enson. 

For defendant, Thomas W, Nedy and Reed^ 
Smithy Shaw & BeaL 



One in possession and control of a fero- 
cious wolf on a public highway is held, in 
Hays v. Miller (Ala.) 11 L.R.A.(N.S.) 
748, to be liable, whether he is the owner 
or not, for injuries inflicted by it on another 
person.. 



®0ttrt 0f (Common H^teas^ 

CLINTON COUNTY, 

LIPEWITZ V. SIGLIN. 

Justice of the peace — Defective return — Amend- 
ment — Partn crship, 

A defective retm n of a summons issued by a justice 
of the peace may be amended before judgment. 

Where a summers of a justice of the peace is 
served upon one only of two partners sued as 
partners, and judgment is entered generally 
against the partnership and against the two in- 
dividuals, the judgment may be afl5rmed as to 
the partnership and the partner served, but re- 
versed as to the other. 

No. 116, October Term, 1907. Exception 
to judgment of justice of the peace. 

Opinion by Hall, P. J. Filed March 
11, 1908. 

The defendants' first exception in this 
case is overruled for the reasons given in 
our opinion filed in the case of Smoder v. 
Siglin to October Term, 1907, No. Ill, over- 
ruling the defendants' first exception in that 
case. 

The defendants' second exception sets up, 
first, that the original return of service en- 
dorsed upon the summons by the constable 
is insuflBcient and defective. This may be 
conceded. Upon the return-day of the writ, 
however, at the hearing, in open court, on 
motion of the attorney for the plaintiff, the 
alderman granted leave to file an amended 
return, which was filed before judgment was 
rendered. This was a perfectly proper pro- 
ceeding upon the part of the alderman, and 
he was entirely within his rights in granting 
the amendment, in fact it was his duty, if 
necessary, to make the record agree with the 
facts of the case. Hildreth v. Rileyy 2 Kulp 
270; Newcome v. Miner, 5 Kulp 328. The 
action is against the firm of Peck & Siglin, 
and the amended return shows service on 
C. G. Seglin, one of the partners. Of 
course, under this return there can be no 
valid judgment against the other partner, 
F. W. Peck, individually. The judgment 
is rendered generally against the defendants. 
It is quite probable that the alderman had in 
his mind in rendering this judgment that he 
was rendering the judgment against the firm 
and designated it in that way. As the Ian- 
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guage of the judgment is ambiguous, how* 
ever, we will afiBrm it against the defend- 
ants served, to wit, the partnership, Peck <fe 
Siglin and C. G. Siglin individually, and 
reverse it as to F. W. Peck, who was hot 
served. Defendants* counsel argue that we 
cannot do this, and cites Murdy v. McCutch- 
eon, 96 Pa. 436; Boaz v. Heister, 6 S. & R. 
18; Donnelly v. Graham, 77 Pa. 274. In 
none of these cases was the suit against a 
partnership. They were all against parties 
sued as individuals on a joint undertaking, 
and therefore they do not apply to this case. 
Service on one partner is good not only 
against him individually, but also against 
the firm; and the Supreme Court has held 
that in an action before a justice of the 
peace suit may be brought in the firm name 
without even giving the names of the indi- 
vidual partners. 

The counsel for the exceptants, on argu- 
ment, made further objection to the amended 
return that it set forth the service of a certi- 
fied copy ^'instead of a true and attested 
copy*' as required by the act. There is no 
difference whatever in the meaning of the 
two expressions. The Century Dictionary, 
and no doubt all other dictionaries, give the 
meaning of **attest" as *'to certify," and a 
**copy'' must necessarily be a true copy or 
it is not a copy at all. The use of the word 
**true" in this connection is mere surplus- 
age and a relic of the verbosity of legal ex- 
pression in a former age. A certified copy 
is necessarily therefore a true and attested 
copy. 

We are far from sure that the judgment 
as rendered could be considered a judgment 
against F. W. Peck individually, but for fear 
it might be so considered we will modify the 
judgment so as to affirm it as to the copart- 
nership of Peck & Siglin and as to C. G. 
Siglin individually; otherwise the exceptions 
are dismissed. 

For plaintiff, C. S, McCormick, 

For defendant, T, C. Hippie. 



The right of property owners to an in- 
junction against a neighboring owner who 
rents the property for use as a house of 
prostitution is sustained in Tedescki v. 
Berger (Ala.) 11 L.R.A. (N.S.) 1060. 



Book Notice. 

LEGAL PHILADELPHIA. Comments 
and Memories by Robert Davison Coxe, 
Esq., of the Philadelphia Bar. William 
J. Campbell, Publishers, 1908. 
It is said by the author that in these days 
of law firms and sky-scraping offices pro- 
fessional individuality has almost disap- 
peared and the lawyers are of a monotonous 
pattern. The author questions serioasly 
whether the training of the law school equals 
that formerly received from an able and 
forceful preceptor. That the Bar of Phila- 
delphia, like the Bars in other large cities, 
has changed greatly in the last twenty-five 
years in the character of its members and 
the methods of practicing law, is shown in 
this interesting and delightful book, which 
is a personal reminiscence of the leading 
Philadelphia lawyers of the old school, most 
of whom aie known by reputation to the 
lawyers of this State. 

In the case of In re Bertendhaw, 19 Am. 
B. R. 557, a partnership was adjudicated 
bankrupt, but none of the partners was ad- 
judged a bankrupt. Application was made 
to the court to order an unadjudicated part- 
ner to turn over his property to the trustee 
of the partnership estate for administration 
in bankruptcy. It was held that the court 
of bankruptcy was without jurisdiction to 
summarily take and administer in the pro- 
ceedings against the partnership, the indi- 
vidual estate of the solvent partner without 
his consent. It was held, however, in the 
Bertenshaw case, that the partnership cred- 
itors may pursue unadjudicated partners by 

A certificate of acknowledgment to a deed 
stating that two persons whose names are 
subscribed to the instrument appeared and 
acknowledged **that he executed the same" 
is held, in Hughes v. Wright (Tex.) 11 L. 
R.A(N.S.) 643, not to be so defective as to 
prevent the recording of the instrument, 
since the word **each" may be supplied by 

construction. 

♦ 

In the case of National Surety Co. of 
New York v. Medlock, 19 Am. B. R. 654, 
the Court of Appeals of Georgia hold that 
a liability on account of a libel is not re- 
leased by a discharge in bankruptcy. 
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ALLEGHENY COLNTY. 

KRANYAK v. BESSEMER COKE 
CO. 



Negligence — Death — Non-resident aliens. 

At the time of K.'s death, resulting from injuries 
received in a coal mine, one of his children was 
living with him; his wife and two children being 
non-resident aliens. Held, in directing a ver- 
dict for defendant, (a) that the defendant's 
alle^ negligence was a guess; (b) that K was 
guilty of contributory negligence; (c) that non- 
resident aliens had no standing to sustain the 
action; and (d) that the child living with him 
bad not ^own a reasonable expectation of pecu- 
niary advantage — for he had supported himself 
and helped to support his father. 

No. 469. September Terin» 1902. In re 
motion (ex parte plaintiffs) for a new trial. 

Opinion by Brown, P. J. Filed March, 
10, 1908. 

At the trial the court directed a verdict for 
the defendant. 

The action was brought by Joseph Kran- 
yak, Mary Kranyak and John Kranyak, 
by their next friend, against the Bessemer 
Coke Company, to recover pecuniary Joss 
resulting from the death of their father, 
Mike Kranyak, injured in the mines of the 
defendant company, November 26th, 1901, 
and dying the following day. 

He left surviving him a widow and the 
three children named — the widow tind two 
of the children (Mary and John) being non- 
resident aliens residing in Hungary. 

Joseph, the eldest son (then nineteen 
years of age), was living with his father at 
the latter' s death. 

The widow and the two children (Mary 
and John) have no right of action against 
the defendant: Deni v. Pennsylvania Railroad 



Co., 181 Pa. 625; Maiorano v. R. R. Cb., 
216 Pa. 402. 

Joseph is the only child having legal 
standing to maintain the action, and his 
right of recovery rests upon two essential 
grounds: 

(a) That the sole proximate cause of 
death was the negligence of the defendant. 

(b) That he suffered an expectant pecu- 
niary loss. 

The jury might guess that death resulted solely 
and proximately from defendant's negligence — 
hit it would be a guess pure and simple. 

He was a miner. On the afternoon of 
November 26th, 1901, he was found injured 
in the mine railway tunnel through which 
the coal was transported from the workings 
to the mouth of the mine. 

No one saw him at the time of the in- 
jury. 

Whether he had been riding on the train 
that struck him, or had been walking along 
the tunnel- way at the moment of the acci- 
dent, or just prior had fainted and fallen 
no one knows. 

In using the tunnel railway line he was 
violating the well-known rules of the com- 
pany prohibiting it, and he was constantly 
in the presence of manifest danger from 
transportation trains passing over it — and 
taking the chances he took the risk and was 
guilty of the grossest negligence. 

The danger of using the way was notori- 
ously and obviously clear to him — for trains 
were frequently running over the line. 

If by any rule of reasonable certainty a 
jury might find that his death resulted 
solely and proximately from the defendant's 
negligence, his son Joseph cannot recover — 
for there is no evidence (a) * 'showing a rea- 
sonable expectation of pecuniary advant- 
age,'* nor (b) sustaining any presumption 
to that effect: Lewis v. Herrdoch?s Greek & 
Muhlenberg Turnpike Co,, 203 Pa. 511. 

The testimony is that as soon as he arrived 
from Hungary he got work in the mines, 
earning at first six dollars per week, and 
later higher wages. Until his father's death 
his earnings (more than sufficient to sup- 
port himself) went to the support of him- 
self and his father. 

New trial refused. 

For plaintiff, E, L. Reams. 

For- defendant, W. T. Tredway. 
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ALLEGHENY COUNTY. 
HANNAN V. VIS et al. 

Contract — Part failure of 'performance — Equity, 

A agreed to purchase B's licensed saloon, $500 to 
be paid by check, dated ahead, and the balance 
in money, secured by mortgage of A's real estate, 
which mortgage B was to raise from the C Brew- 
ing Company. C refused to lend the money. 
Held, that this relieveil A from his obligation to 
purchase and B would be restrained from using 
the check. 

No. 307, January Term, 1908. 

Opinion by Frazer, P. J. Filed Febru- 
ary 19, 1908. 

The. purpose of this bill was to enjoin the 
defendants from negotiating or collecting a 
check made by plaintiff to the order of the 
defendant. Vis. From the bill, answer and 
proofs, we find the following facts: 

FINDINGS OF FACT. 

1. On September 21st, 1907, the defend- 
ant, Vis, as the agent of the defendant, 
Snyder, who is the owner of a licensed hotel 
situate in O'Hara township, which he de- 
sired to sell, offered the same to plaintiff at 
the price or sum of $7,700. After an ex- 
amination of the premises, plaintiff agreed 
to purchase the same for her son-in-law, 
Jacob Oberly, at the price named, and there- 
upon gave to the defendant, Vis, her check 
for $500, drawn on an interest bearing ac- 
count which she had in the Farmers & 
Mechanics Bank of Sharpsburg, the same 
being payable November 2nd, 1907. Ex- 
hibit A, in plaintiff's bill, is a copy of the 
receipt given by Vis to plaintiff for the pay- 
ment. 

2. At the time of receiving the check for 
$500, Vis agreed with plaintiff to secure for 
her from the Independent Brewing Company 
of Pittsburgh upon a mortgage on the Sny- 
der property and other property in the bor- 
ough of Sharpsburg owned by plaintiff, the 
balance of the purchase money. Without 
the money to be raised on the mortgage as 
indicated, plaintiff was not able to carry out 
the purchase, which fact was known to Vis. 

3. Vis made application to the Independ- [ 
ent Brewing Company for a loan of $7,200 
to be secured by plaintiff giving a mortgage ' 



upon the Snyder property and her own 
property in Sharpsburg. The company 
upon investigation refused to provide the 
money. Upon the refusal of the Brewing 
Company to make the loan, unsuccessful 
applications were made by Vis to other 
persons. 

4. As a result of the failure of Via to 
secure the $7,200 required to complete the 
sale, the deal was not carried out, and the 
application for a transfer of the license from 
Snyder to Oberly, the son-hi-law of plaintiff, 
was withdrawn before a hearing by the 
court 

5. The claim of defendant that plaintiff 
agreed to pay Snyder the sum of $200 out of 
the check for $500, to compensate him for 
closing his bar during the 10 days imme- 
diately preceding the date fixed by Court for 
hearing the application for transfer, is not 
sustained by the evidence. On the con- 
trary, the weight of the evidence is to the 
effect that plaintiff would get her money 
back if the loan was not secured on the 
mortgage, or the court should refuse to 
transfer the license. 

CONCLUSIONS OF LAW. 

1. The testimony clearly shows that 
plaintiff was unable to raise more than $500 
in cash on account of the price to be paid 
for the Snyder Hotel, and that a purchase 
of the property by her depended solely upon 
the success of Vis, who was the agent of 
Snyder, in securing a loan on a mortgage 
upon the two properties referred to in the 
second finding of facts. This he was unable 
to do, notwithstanding his positive assur- 
ances to her of his ability to do so. Under 
these circumstances there could be no sale, 
and plaintiff would be entitled to the return 
of her check unless she agreed to compen- 
sate Snyder for closing his bar while the 
transfer proceedings were pending. No 
agreement on the part of plaintiff to make 
such compensation having been shown, she 
cannot be required to make such payment. 
This is especially true in view of the fact 
that the failure to conclude the sale was not 
the result of any fault upon her part. 

2. In accordance with the foregoing, we 
conclude that an injunction should be issued 
as prayed for. 

Lei a decree be drawn accordingly. 
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For plaintiflF, J. E, O'Donndl. 

For defendant, L, K. & S. 0. Porter. 



ALLEGHENY COUNTY. 



In re Estate of SUSANNA BICHSEL, 
Deceased. 

WUU — Power of sale — Jurisdiction of Orphans^ 
Court. 

The Orphans' Court has power to control the exer- 
cise of a testamentary power of sale. 

No. 23T April Term, 1908. 

Opinion by Hawkins, P. J. Filed April 
22, 1908. 

The fourth section of the act of March 
29, 1832, leaves no room for doubt that 
this court has jurisdiction to control testa- 
mentary truscees in the exercise of power of 
sale given them. It embraces all cases 
wherein they **are or may be possessed of, 
or undertake the care and management of, 
or are in any way accountable for any real 
or personal estate." The po^^er thus given 
is so broad that even credit in an executor's 
account for proceeds may be stricken out 
when the court thinks the sale ought not to 
stand: Dundas Appeal^ 64 Pa. 825. The 
ground of interference is impending loss to 
the estate: Brittain-s Appecd, 28 Superior 
Court 144. Inadequacy of price is one of 
the recognized grounds: Meyer* s Estate, 192 
Pa. 461; Ficke'a Estate, 16 Sup. Ct. 41; and 
sales are frequently set aside when security 
is offered that the property will bring a 
higher price at a resale: Bower* 8 Appeal^ 84 
Pa. 311. The amount of the advance must 
however be such as will pay the expenses of 
a resale and leave a substantial margin. 
The offer made here of $700 is certainly 
enough. But it does not follow because the 
executor's contract will now be set aside 
that the new offer shall be accepted. In 
view of the existence of competition shown 
by this latter bid it may be that a still 
higher bid may be had and the executor 
ought therefore to make further inquiry, 
and perhaps public sale may be advisable. 
It would be well also to confer with the 
beneficiaries under the will in regard to the 
matter. 



For petitioner, Williams & Edwards. 
For exceptants, C. E. Theobald, 



WASHINGTON COUNTY. 



PARSHALL V. 
COAL 



THE BANK OF 
CENTER. 



Banks— Act of April. 16, 1860— Check— Re- 
fusal to pay — Petition to compel payment — 
Demurrer. 

A petition under the act of April 16, 1850, P. L. 
477, by the payee of a check to compel its pay- 
ment by the bank upon which it is drawn, is 
defective when it fails to state that the bank 
was incorporated under the act of 1850 and it 
fails also to allege that it is a bank of issue. 

No. 208 February Term, 1908. Petition 
under act of April 16, 1850, P. L. 477, to 
compel payment of check. 

Opinion Per Curiam. Filed April 9, 
1908. 

The plaintiff in this case presented his 
petition alleging *'that the defendant was a 
state banking institutibn, organized and in- 
corporated under the laws of the state of 
Pennsylrania, and doing business in Wash- 
ington-County, Pa." It further alleges that 
Victor Russell at different times deposited 
with the said bank sums of money which 
were credited to his account on the books of 
the bank, and that his said account was 
subject to check, and that at the date of the 
presentation of the petition there was in the 
said bank to the credit of the said Victor 
Russell the sum of $416. It is further 
alleged by said petitioner that on the 29th 
day of January, 1908, the said Russell for 
value assigned to him $200 of said deposit 
and issued his check payable to him for the 
said sum, and gives a copy of said check 
which is in these words: 

**CoAL Center Pa., January 29, 1908. 

*Tay to the order of John Parshall Two 
Hundred ($200) Dollars. 

^To the Bank of Coal Center, 
*'Coal Center, Pa. 

his 

**(Signed) Victor X Russell.'' 

mark 

**( Witness:) M. Shire — Sam Irvine.*' 
**Endor8ed: John Parshall.'* 
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and that he, the petitioner, had presented 
said check at said bank and demanded pay- 
ment, which was refused. 

The prayer is that the court direct a cita- 
tion to be issued by the prothonotary of this 
county to Clifford Drum, the cashier of said 
bank, or othqr proper oflBcer thereof, in the 
nature of a summons, according to the act 
of assembly in such cases made and pro- 
vided, demanding him or them to appear 
in court lo answer his complaint. 

On February 4th, 1908, the defendant 
bank, after service of the citation, appears 
and demurs to the plaintiff's complaint and 
say that the same is not sufficient in law. 

We have two acts of assembly providing 
for the incorporation of state banks or cor- 
porations doing a banking business. The 
first is the act of 1860 under which this 
petition is filed and the other is the act of 
May 13, 1876, P. L. 161. Banking corpor- 
ations under the act of 1860 were given 
authority to issue bank notes and were 
called banks of issue. Corporations doing 
business under the act of May 13, 1876, 
were banks of deposit and discount, but had 
no authority to issue bank notes as provided 
in the act of 1860. 

The petition filed in this case we think is 
deficient; first, in that it does not designate 
under which of these acts of assembly the 
defendant company was incorporated and 
does not state that the defendant company 
was a bank of issue. This in our opinion 
is fatal to the petition and justifies the 
demurrer filed. 

In the case of Dreisbach v. Price, reported 
in 133 Pa. State Reports 560, it was held 
that the act of 1860 which provides the 
remedy which the petitioner here seeks to 
Invoke has no application to banks other 
than those whose charters give them a right 
to issue bank notes, and this being the case 
it becomes a material allegation that should 
appear in a petition of this kind that the 
defendant is not incorporated under the act 
of 1876 but was incorporated under the act 
of 1850 and was a bank of issue. This 
allegation is not in the petition filed, and it 
is not controverted as a matter of fact out- 
side of the petition that the defendant was 
incorporated under the act of 1876. 

Another difficulty in the plaintiff's case 



is that the deposit in the defendant hank 
here was made by Victor Russell and the 
money owing by the bank was to him and 
he is not made a party to this proceeding 
and is not in court assenting to it any way. 
The petition alleges that $200 of the deposits 
however were assigned by Victor Russell to 
the petitioner for value, and then imme- 
diately follows this allegation by saying that 
a check was given by Victor Russell to the 
petitioner and a copy of that check is set 
out. From this we infer that the petitioner 
means to allege that by reason of the giving 
of this check there was an assignment of 
$200 to him. This in our opinian is not a 
justifiable conclusion. The giving of a 
check by one who has a deposit in bank to 
another for a part of the funds in the bank 
is not an assignment either legal or equita- 
ble of the money held on deposit by the 
bank and the bank is not bound to pay the 
money called for in the check to its payee. 
'*It has been repeatedly held that the holder 
of a bank check has no right of action on 
the check against the bank. Although there 
may be funds of the drawer sufficient to pay 
the check in the hands of the bank at the 
time of presentment and uo other appropri- 
ation of them made, yet the bank may re- 
fuse payment without subjecting itself to a 
suit by the holder." 

In Harrisburg National BanVs Appeal^ 10 
Weekly Notes 41, it is held that **an ordi- 
nary bank check is neither a legal nor an 
equitable assignment or appropriation of a 
corresponding amount of the drawer's funds 
in the hands of the drawee. It gives the 
payee no right of action against the drawee 
nor any valid claim to the funds of the 
drawer in his hands.*' 

In a case decided January 6, 1908, enti- 
tled ''Tibby Bros^ Glass Co. v. Hie Farmers 
& Merchants Bank of Sharpsburg, " to be re- 
ported in 220 Pa. State Reports, at page 1, 
the Supreme Court say: **In this state there 
is no contractual relation between the payee 
of an unaccepted check and the bank on 
which the check is drawn and no action will 
lie by the payee in his own name againat 
the bank, although it has sufficient funds of 
the drawer at the time the payment is re- 
fused. A check is neither a legal nor an 
equitable assignment or appropriation of a 
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corresponding amount of the drawer's 
funds in the hands of the drawee, and it 
gives the payee no right of action against 
the drawee nor any valid claims to the funds 
of the drawer in his hands/' Of course 
this would not apply where there hat! been 
an acceptance of the check l)y the bank nor 
where the claimant's claim to the fund in 
the bank was upon a written assignment 
of the deposit and not an ordinary check; 
but in the case at bar the petitioner, as \ve 
have already said, evidently has no arfsign- 
ment other than that which he inferred that 
he had from the possession of the check. 
At all events, if he had an assignment which 
he held in addition to the check, the peti- 
tion is insufficient in that it does not give a 
copy of the assignment if it was in wiiting, 
or if verbal, give the facts which constituted 
in law such an assignment. 

We are therefore clearly of the opinion 
that the petition in this case is insufficient 
and that the demurrer should be sustained. 

And now, April 9, 1908, this case came 
on to be heard and was argued by counsel, 
whereupon, upon due consideration, the 
defendant's demurrer is sustained and the 
plaintiff's petition is dismissed at his costs. 

For plaintiff, J, N. Patterson^ Esq. 

For defendant, A, M. Ldnn^ Esq. 

[From Harry Russell Myers, Esq., Washlnfirton, I'a.] 



&onxt 0f Common ^Icas^ 

DA UPHIN CO UNTY. 



BUCK'S INSOLVENT ESTATE. 



Bankruptq/ — Farmer — Prefei'ence of creditors — 
Return of property — Power of court to enforce 
order—Actbf 1901. 

In the insolvent estate of a farmer under the act of 
1901, P. L. 408, the court has power to order 
creditors who have received personal property as 
a preference to hand over the same to the re- 
ceiver, and to enforce such order by attachment 
of the person or sequestrations of the property of 
the person in default. 

The act of 1901 intends that the estate of the in- 
solvent should be administered and distributions 
made by a receiver as the officer of the court and 
acting under the direction of the court. 

No. 706 January Term, 1908. Rule to 
show cause why certain personal property 



should not be surrendered to the receiver. 

Opinion by McCarrell, J. Filed March 
31, 1908. 

On January 11, 1908, upon petition of 
creditors of Jacoli Buck, filed in this court 
under section 7 of the act of June 4, 1901, 
P. L. 408, the court granted a rule to show 
cause why a receiver should not be ap- 
pointed for the estate of the alleged insol- 
vent, Jacob Buck, and why all legal pro- 
ceedings there against, if any, vacated and 
set aside. 

Notice of this rule was given to Jacob 
Buck, the alleged insolvent, and to his 
various creditors, including W. H. Rapp 
and Levi Miller. 

In pursuance of this rule, testimony was 
taken at the bar of the court in regard to the 
various matters alleged in the petition of 
creditors, and at this hearing W. H. Rapp 
and Levi Miller were present in court and 
gave their testimony. 

After carefully considering the testimony 
thus faken and the arguments submitted 
thereon, the court on February 25, 1908, 
made an order finding that the said Jacob 
Buck is an insolvent within the contempla- 
tion of the act of June 4, 1901, P. L. 408, 
entitled: **An act relating to insolvency; 
embracing, among other matters, voluntary 
assignments for the benefit of creditors, and 
adverse proceedings in insolvency by cred- 
itors; forbidding, also, certain preferences; 
providing for the distribution of the insol- 
vent's estate, and in certain contingencies 
relieving him, and others liable with him, 
from further liability for his or their 
debts." 

The court further found that the said in- 
solvent, Jacob Buck, during the last four 
months preceding the filing of the petition 
against him, with a view to giving a prefer- 
ence to W. H. Rapp and Levi Miller, two of 
his creditors then having claims against 
him, did assign, transfer or pledge for a 
debt then existing to the said W. H. Rapp 
and Levi Miller, certain articles of personal 
property, more specifically appearing in a 
schedule attached to said order and made a 
part thereof and marked **Exhibit A,*' and 
the court thereupon, in accordance with the 
provision of the said act of assembly ap- 
pointed David H. Reigle as receiver of the 
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estate of the said insolvent, and directed 
that he be clothed with all the powers vested 
in such receiver by the said act of assembly. 

This receiver has since duly qualified and 
has given bond, approved by the court, and, 
as required by the act, has filed a schedule 
of property alleged to belong to the said in- 
solvent. 

On February 26, 1908, the said receiver pre- 
sented to this court his petition, alleging that 
W. H. Rapp and Levi Miller, two of the cred- 
itors of said insolvent, had in their posses- 
sion certain personal property, particularly 
described in ''Schedule A" attached to his 
said petition, and being the said property 
referred to in the schedule attached to the 
aforesaid order of court, and asking the 
court for an order directing the said W. H. 
Rapp and Levi Miller to turn over to him, 
as such receiver, the said articles of personal 
property. 

Upon this petition the court granted a 
rule upon W. H. Rapp and Levi Miller to 
show cause why a peremptory order should 
not issue, commanding them to turn over 
the said property to David H. Reigle, the 
receiver, and directing that pending the de- 
termination of said rule the said W. H. 
Rapp and Levi Miller, should not dispose of 
the said personal property. 

An answer to this rule was filed by the 
said W. H. Rapp and Levi Miller on March 
7, 1908. 

In this answer W. H. Rapp and Levi 
Miller admit that they have in their posses- 
sion the personal property mentioned in 
said schedule, and allege that the same be- 
long to them, and claiming that they are en- 
titled to hold the same until the question of 
their right has been passed upon by a 
jury. 

In their answer they do not show by 
what title they claim this property, nor 
under what circumstances they acquired it. 
rhey practically admit that it was previous 
to its coming into their possession the prop- 
erty of Jacob Buck, who has been found to 
be an insolvent. We assume, therefore, 
that they acquired possession of the prop- 
erty from Jacob Buck under the circumstan- 
ces shown by the testimony taken at the 
hearing upon the original rule granted in 
this case. That testimony clearly indicated 



that at the time of the transfer of said prop- 
erty by Jacob Buck to W. H. Rapp and 
Levi Miller, the said Jacob Buck was insol- 
vent within the contemplation of the act of 
assembly aforesaid, and also clearly indi- 
cated that they, the said W. H. Rapp and 
Levi Miller, had knowledge of the financial 
condition of the said Jacob Buck, and ob- 
tained the transfer to them of the said prop- 
erty with intent to secure for themselves a 
prjeference over other creditors of the said 
Jacob Buck. 

Upon the testimony thus submitted we 
find the facts to be that Jacob Buck was 
then insolvent; that the said W. H. Rapp 
and Levi Miller had knowledge of his finan- 
cial condition, and secured and obtained the 
transfer of the personal property in question 
with intent to secure for themselves, as 
creditors of the said Jacob Buck, a prefer- 
ence over his other creditors. 

This is in violation of the aforesaid act of 
assembly, and the question now-to be de- 
termined under the pending rule is whether 
or not the court has authority to direct the 
surrender of the said property to the receiver 
of the said Jacob Buck. 

Our act of assembly of June 4, 1901, is 
essentially a bankrupt law. It differs in 
some of its features from the federal law in 
the same general subject, but it is in entire 
correspondence with it in its objects and 
purposes, and not materially different in its 
methods. 

In the present case Jacob Buck, being a 
farmer, is not amenable to the federal bank- 
rupt law, and therefore no question arises 
here as to whether the existence of the fed- 
eral bankrupt law suspends the operation of 
our act of June 4, J 901. 

Our act intended that the estate of an in- 
solvent should be administered and distri- 
bution made by a receiver as the oflScer of 
the couvt and acting under the direction of 
the court. 

Section 7 of the act, under which this 
proceeding was commenced, expressly auth- 
orizes the court to make such order or de- 
cree as the facts found will justify, and to 
enforce such orders and decrees by attach- 
ment of the person or sequestration of the 
property of the person in default. 

We are of opinion that under the facts 
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found, as hereinbefore stated, relating to the 
transfer of the property in question to W. 
H. Rapp and Levi Miller, the said property 
should be delivered to the receiver for ad- 
ministration by him, in accordance with the 
provisions of said act. 

The act seems to empower the court to 
find the facts from the testimony submitted 
to it, and to make such orders and decrees 
based upon the facts thus found as may be 
necessary to secure the administration and 
distribution of the estate of the insolvent in 
accordance with the provisions of the law. 

Under the act. which provides a complete 
system for the administration and distribu- 
tion of the estate of an insolvent, it is pro- 
vided in section 19 that executions may be 
stayed by the court in order to enable the 
property of the insolvent levied upon to be 
sold by the assignee. 

This act of assembly was considered by 
Mr. Justice Stewart, while president judge 
of the Franklin district, in the Estate of 
John S. Hull, reported in 25 Pa. C. C. R. 
353. At page 358, the learned president of 
the Franklin district uses the following lang- 
uage, to wit: 

"Having regard to the act as a whole, 
establishing, as it does, a complete scheme 
or system of rules for the settlement of as- 
signed and insolvent estates, we are of the 
opinion that it contemplates an entire trans- 
fer of the property into the custody of the 
assignee, for the purpose of conversion and 
distribution, unembarrassed by adverse legal 
process, whenever it is possible or practic- 
able for this to be accomplished, through 
the intervention of the court. It does not 
seem to be a question for the court, in any 
case, whether such intervention will pro- 
mote, or prejudice, the interests of any con- 
'cerned. We find no suggestion of such an 
idea in any part of the act. Notwithstand- 
ing the language is that the court may re- 
strain, we are of opinion, from the general 
purpose of the act, and the absence of all 
reference to the legal considerations which 
could operate upon a discretionary power, 
that this provision in .the act is mandatory, 
and requires the court, whenever the occa- 
sion arises, to exercise the power conferred." 

He accordingly held that inasmuch as the 
express purpose of the act is to enable the 



property to be sold by the assignee, he was 
bound to set aside a fi. fa. which had been 
levied upon personal property prior to the 
making of the deed of assignment, and ac- 
cordingly made such order. 

The purpose of the act undoubtedly is to 
secure an equal distribution of the property 
of art insolvent to and among creditors with- 
out preference to any, and in order that this 
purpose may be secured the court appar- 
ently has full power and authority to make 
such orders and decrees as will produce this 
result. 

After full consideration of all the testi- 
mony submitted and of all the circumstan- 
ces connected with the proceedings in this 
case, it is now ordered and decreed that W. 
H. Rapp and Levi Miller, the respondents 
in the pending rule to shoy? cause, shall de- 
liver to David H. Reigle, receiver of Jacob 
Buck, within five days from the receipt by 
them of a certified copy of this order, the 
•personal property referred to in the receiv- 
er's petition, filed February 26, 1908, and 
particularly described in **Schedule A," at- 
tached to the said petition, so that the said 
receiver may dispose of the same and make 
disposition of the proceeds thereof as re- 
quired by law. 

This order is made without prejudice to 
the rights of the said W. H. Rapp and Levi 
Miller, if any such rights they have, to pre- 
sent to the said receiver and this court their 
claim for expenses which may have been 
incurred by them in the keeping and main- 
tenance of the live stock mentioned in said 
schedule and in the storage of the other 
articles of personal property referred to and 
in said schedule, such claim when and if 
presented to be considered by the said re- 
ceiver and determined by this court in such 
manner as to right and justice may appear 
to appertain upon the hearing of such claim. 

For receiver, Wm, H. Earnest 

For creditors, E, E. Beidleman, 

(From Paul A. Kunkel, Esq., Harrlsburg, Pa.) 
< ^ » 

THE ACQUISITION AND RETENTION 
OF CLIENTS. 

LBCTUBE DELIVERED BY THE HON. JOHN HAMILTON 

LEWIS TO THE STUDENTS OP THE ILLINOIS 

COLLEGE OF LAW. 
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The Friday Evening Lectures at the 
Illinois College of Law are becoming more 
popular each week. The high-water mark 
may well be eaiil to have been reached last 
Friday evening when the Hon. James 
Hamilton Lewis spoke to the students. He 
said in part: 

*The subject, how to get clients, -is a 
practical one. It is not often mentioned 
by your teachers. Yet in the great battle 
of life is constantly brought to your attention 
each day. A failure to understand the 
merits of this discussion means failure to 
the young lawyer. While an appreciation 
of its art oftentimes crowns those with 
success whom we least expect. How a 
lawyer gets his first client is a mystery. 
It might well be classed among the three 
great mysteries of life. Who are clients? 
Some one in difficulty. What caused the 
difficulty? Well to answer that would be 
to explain life. An illustraiion from a 
peisonal experience might be pardonable. 
As a young lawyer I was once approached 
by a man who had endorsed a note and had 
been sued. After listening to his story I 
remarked: *If you had not endorsed that 
note you would not have been liable.' 
*Yes/ replied the client, *if I had not signed 
that note I would not be here.' In other 
words it' is those difficult situations that 
give us our opportunities. It is up to us to 
be able to master them, and as we learn to 
do so our succesg is increased. 

**The person in difficulty is going to turn 
first to some one he knows, in whom he ha.s 
confidence, and who will take an interest in 
his case. As a basic principle it behooves 
young lawyers to make friends. And in 
doing this your manner of treating people 
will be an important element. If you are 
not naturally sociable and approachable, 
break yourself into the habit of being easily 
approached. Take an interest in your first 
client's story. Treat his wrong as if it was 
your own. Inspire him with the con- 
fidence that you are not only loyal to him, 
but also not afraid to speak for him. Con- 
fidence in expression is a valuable require- 
ment. Speak to the Const as if you meant 
what you said. Even if you are defeated. 

Your client will give you credit if you 
fight earnestly and honorable his cause, 



which he desires vindicated. The first 
client comes from some one whom you 
know, and who has been treated pleasantly 
by you. 

'*It might be suggested in connection 
with this idea, wliat is your object in enter- 
ing the Bar as a profession? To make 
money? If so you might be disappointed. 
As many of the highest rewards of this life 
do not go to the lawyer. In fact the oppor- 
tunity to make money is less than in many 
another business. Why? 1st because all 
questionable methods must be avoided by 
honorable lawyers. In fact his living, his 
sustenance, are mere incidents to the fulfil- 
ment of that highest desire of all good 
lawyers. The development of the spirit of 
reason is one's own mind. The vindication 
of the principles of justice, from every new 
and changing conditions. To do this work 
requires the highest order of ability and the 
scorning of sordid things in life. 

**It might be said in this connection, 
that technicality so misunderstood by lay- 
men, is but the vindication of some well 
established principle of law; made for the 
good of human kind. Yet because that 
principal should come in conflict with some 
selfish interest of the human heart, it is 
condemned. An example might be in point 
The principle in criminal law, that a venue 
must be proven in all cases is sometimes 
overlooked in a $10.00 petty larceny charge. 
The criminal is set free because of failure 
to prove venue, and no one notices it. It 
is too small a matter to notice. Yet here 
is a case of a bank failure. A man is tried 
on the charge of embezzlement — amount 
$j 00,000. The whole city is stirred to the 
highest point of excitement. A failure to 
prove venue liberates the criminal. The 
whole press of the city condemns the law 
and its technicality. When in truth the 
error is not due to the law, but on account 
of its inferior servants who are supposed to 
administer it correctly. 

**This brings to us the point of distin- 
guishing between attorneys at law, and law- 
yers. The people can no more be fooled^ 
The time has come in the history of the 
world where knowledge is so generally dis- 
tributed that a lawyer must know his busi- 
ness if he expects to succeed. In the past 
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too much confidence was given to the advo- 
cate, who with flights of oratory, was ex- 
pected to blind juries to the true principles 
of right. To the advocate who it was 
thought had a stock of tricks which would 
stifle justice. To-day the ordinary man 
would have been the extraordinary educated 
man of yesterday. This fact makes the ad- 
vocate of to-day logical, and careful not to 
mistake facts; as false conclusions are too 
easily discovered, and ridiculed. A natural 
reaction has resulted. The business lawyer, 
who is intensely practical, has come to the 
front To-day you can name on one hand 
the noted orators of the bar; yr.sterday 
they could not have been counted. 

**It might be suggested in this connection 
that the capacity to illumine a subject will 
never grow stale. 

**Even the business lawyer needs this art; 
in fact this requirement is a necessity in all 
lines of business. How many times have 
you gone into a store and purchased an 
article that you had no intention of doing, 
just because the young lady clerk impressed 
you with the fact that she knew just what 
wanted. . It is well t6 learn how to express 
your views forcibly and accurately; this art 
will stand you in stead all through life. 
Many a lawyer has lost his case because he 
was not able to think quickly and state 
plainly to the court his ideas. What good 
does it do you to express your ideas when 
it is too late? You will never get credit for 
what you know unless you are able to ex- 
yourself correctly on all occasions. It might 
be said in this connection that the work of 
the literary society is more important than 
ever. 

"What has all this to do with making a 
client? Do you not realize that people make 
your clients? 

*'Then all things that tend to impress 
people with your ability and reliability are 
essentials. You know many people, yet 
you deal with each man separately. It is 
the manner then that you treat each person 
that is important. In fact the A, B, C les- 
son to learn is the manner in which you 
treat people. Cultivate the acquaintance of 
men. How many good law vers are unable 
to make a living because they are unap- 
proachable? Learn men I Be among men! 



Go where men are! Speak upon all occa- 
sions. If you are against an assessment, 
say so, at the meeting of those interested. 
Those who believe as you do are your 
friends. Therefore Rule I of my address is 
to get friends, because they are your first 
clients, and are the stopping stones of suc- 
cess. 

**The natural result of having friends is 
that friends will bring to you their friends. 
In other words, the second class of clients 
are brought to you by your friends. Do not 
be small then in dealing with your clients, 
as much of your success depends on being 
able to have your clients go away pleased. 
Regulate your fee by the size of the results. 
Not always by the amount of work done. 
As people are not always able to understand 
that feature of the case. Oftentimes it pays 
to be liberal. When it comes time to settle, 
say: Well, my friend, how much do you 
think I ought to charge? He will often say 
more than you would yourself. Again, in 
case of a disagreement, split the difference. 
Say, well you say so much; I feel that it 
ought to be so much. Now, let us split the 
difference. This will leave a good taste in 
the mouth of your client and do much to 
encourage him to bring others to your office. 

'*The third class of clients are those who 
watch your work in the court room. It is 
not strange that people should watch you 
while you are doing your work in the court 
room. It is more or less of an advertise- 
ment, and as such should be used legiti- 
mately. Are we supposed to live like 
beetles, and hide our existence from others? 
Far from it. Assert yourself. Be not afraid 
to let others see you. Let your work show 
that you are qualified to call yourself a law- 
yer; and the fruit of your toil is sure to 
come. 

*'The fourth class of clients come from 
the men you beat. It is often true that the 
man you beat is your next client, as all de- 
sire to succeed. 

**Succe8S then brings success. This is 
more often illustrated in Personal Injury 
Litigation, a branch of the law that is a very 
good field for young lawyers. As education 
upon a good many different subjects is 
always needed. The directors of large cor- 
porations give very little attention to the 
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trials of young lawyers until judgments one 
by one are entered again.-t their corporation. 
Then they ask the question, Who is he? 
Then the question, Where is he? 

**In conclusion, perniit me to say, Take 
part in politics. Do not heed the cry of 
many concerning the debasement of our 
politics. There can be no debasement of 
politics; but there can be a debasement of 
politicians. For this reason it is all the 
more necessary for you to do your part to 
upbuild the State which has done so much 
for us. 

** Again, do not permit success to blind 
us. Many a prominent young lawyer has 
had his career cut short because success 
swelled his head. He forgot the means by 
which he attained success and scorned the 
ladder that bore him up. If you tear away 
the foundation the building must fall. So 
be diligent and mindful of all your deeds, 
and never forget the people who are the 
foundation of your success as lawyers." — 
The Law Register, 



In Butler v. Frontier Telephone Com- 
pany. 79 Northeastern Reporter 716, a prpo- 
erty owner is by the New York Court of Ap- 
peals held entitled to bring ejectment against 
a telephone company to compel the removal 
of a tel phone wire stretched across his prop- 
erty, though not in any place resting 
thereon. This decision is based on the set- 
tied theory of the law that the ownership of 
land extends upwards to an indefinite ex- 
tent, and that the extent of obstruction is 
only one of degree. 



Where an order for the examination of 
a bankrupt under the provisions of section 
21a of the Bankruptcy Act contains a clause 
ordering him to produce thereon all books 
and other memoranda used by him in the 
conduct of his business and he admits that 
he kept various books in his business which 
he did not produce and afterwards he does 
not purge his contempt, it has been held in 
Matter of Alper. 19 Am. B. R. 612, that the 
court has jurisdiction to make an order to 
punish him as for contempt and commit 
him to jail, and that an application for his 
discharge on habeas corpus will be denied. 



In the case of Dockstader v. Reed, 106 
New York Supplement, 795, a singer con- 
tracted with the proprietor of a minstrel 
troupe to sing for a certain length of time. 
The contract provided that, in the event of 
a breach, an injunction might be issued re- 
straining the singer from rendering services 
for any other person. Before the contract 
expired, the singer resigned. An injunction 
was issued, but dissolved on appeal; the 
New York Supreme Court holding that par- 
ties cannot contract that courts will exercise 
their functions against or in behalf of them- 
selves. Whether a court will so exercise 
its jjowers is for the court itself to deter- 
mine. 



In Butler Bros. Shoe Co. v. U. S. Rub- 
ber Co., 166 Federal Reporter 1, the follow- 
ing conclusions with reference to the right 
of a foreign corporation were reached : ( 1 ) 
Every corporation empowered to engage in 
interstate commerce by the state in which 
it is created may carry on interstate com- 
merce in every state in the Union free of 
every condition imposed by the latter: (2) 
Every corporation of each state has the abso- 
lute power to institute and maintain in the 
federal courts, and to remove to those courts 
for trial and decision, its suits in every 
other state, in the cases and on the terms 
prescribed by the acts of Congress. 



The much noted decision of the trial 
judge in the Indiana case of State v. Sopher 
that a statute licensing the sale of intoxicat- 
ing liquors is unconstitutional on the ground 
that the traffic in such liquors is dangerous 
and hurtful to society and therefore wrong 
and cannot be licensed receives a black eye 
in the decision of the Supreme Court in re- 
viewing this case, Sopher v. State, 81 North- 
eastern Reporter, 918. The court points 
out that it is only the unrestricted and un- 
regulated traffic ia intoxicating liquors which 
the courts in general have regarded as tend- 
ing to pernicious or evil results, and that 
license laws have been generally upheld as 
valid. 
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McCULLOUGH-DALZELL CRUCI- 
BLE CO. V. PHILADELPHIA CO. 

Agreement — Duration — Indefinite term — Can- 
cellation, 

The B gas company in consideration of a grant of 
right of way agreed to supply A with natural gas 
at certain rates. No time was fixed for the ter- 
mination of the agreement. Gas was supplied 
for a number of years when B discontinued the 
086 of the right of way and notified A that it 
would cancel the agreement. Held, the agree- 
ment might be cancelled at any time. 

No. 281 July Term, 1907. 

Opinion by Miller, J., specially presid- 
ing. Filed February 28, 1908. 

The bill alleges that the plaintiff granted 
the defendant the right to lay and maintain 
pipe lines in the bed of Thirty-sixth street 
and Spruce alley in the city of Pittsburgh, 
title to which the plaintiff claims; in con- 
sideration for which the defendant had 
agreed to furnish gas as fuel to the plaintiff* s 
crucible works free of cost for one year, and 
thereafter at a rate equal to one- half the cost 
previously paid for coal, coke and other 
fuel; that the defendant company now pro- 
poses to terminate said contract, to remove 
the pipo lines remaining and to discontinue 
service, except upon a new contract based 
on the present market price; the bill prayed 
for an injunction and for the specific per- 
formance of the contract. 

The answer admits the contract, but as- 
serts, first, that it, being without time limit, 
is revocable upon reasonable notice by either 
of the parties; second, that the contract 
itself contains a right ol termination; third, 
that the present condition respecting the 
cost and supply of gas, was not within the 



contemplation of the parties when the con- 
tract was made; that the present price is 
inquitably lew, less than the cost of pro- 
duction, and far less than that paid by other 
consumers of the same character. 

FINDINGS OF FACT. 

1. The plaintiff is a corporation under 
the laws of Pennsylvania, engaged in the 
manufacture of crucibles, and other articles 
containing plumbago; it is the successor of 
a partnership formerly doing business under 
the name of McCullough-Dalzell & Com- 
pany. It is now the owner of a manufactur- 
ing plant in the Fifteenth ward of the city of 
Pittsburgh, bounded by Thirty-sixth street 
on the east and by the Allegheny Valley 
Railroad on the south. 

2. Prior to the 13th day of March, 1886, 
Michael McCuUough, Jr., a then member of 
the partnership of McCullough-Dalzell & 
Company, was the owner of a piece of 
ground adjoining that described in the first 
finding of fact, fronting on said Thirty-sixth 
street, bounded by, and extending across. 
Spruce alley and said Allegheny Valley 
Railroad. Said alley had never been an 
open street, and was owned in fee by said 
Michael McCullough, Jr., who, with the 
other members of said partnership, were the 
then owners in fee of the lot of ground de- 
scribed in the first finding of fact. 

3. The Philadelphia Company, defend- 
ant, is a corporation under the laws of Penn- 
sylvania, and is engaged now and prior to 
1885 in the production, transportation and 
sale of natural gas in the city of Pittsburgh 
and elsewhere. 

4. On the 13th day of March, 1886, 
Michael McCullough, of the first part, Mc- 
Cullough-Dalzell and Company, of the 
second part, and the Philadelphia Company 
of the third part, entered into the following 
agreement: 

"Whereas, M. McCullough, Jr., is the owner of a 
certain lot or piece of ground situate in the Fif- 
teenth ward of the city of Pittsburgh, fronting on . 
Thirty-sixth street, and bounded byjftpruce alley 
and the Allegheny Valley R. R. ; 

And Whereas, Michael McCullough, Jr., John 
H. Dalzell, C. C. Arensberg and H. E. Dubarry, 
partners doing busin* ss as McCullough, Dalzell & 
Company, are the owners of a certain lot or piece 
of ground situate in the said ward, bounded by the 
Allegheny Valley R. R. on the South and the A lie- 
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gheny River on the North, and running from 35th 
to 36th street; 

And Whereas, The Philadelphia CJompany has 
already laid its pipe line in the bed of that portion 
of 36th street which is the property of the said 
McCullongh, and McCullough, Dalzell and Com- 
pany, and also fti Spruce alley upon the property 
of said M. McCullough, Jr., and is desirous of hav- 
ing its right to maintain and operate its said pipe 
line confirmed; 

Now This Agreement made' this 13th day of 
March, 1886, between the said M. McCullough, Jr., 
party of the first part, Michael McCullough, Jr., 
John H. Dalzell, C. C. Arensberg and H. E. Du- 
barry, partners doing business as McCullongh, 
Dalzell & Company, parties of the second part, and 
the Philadelphia Company, piarty of the third part, 
witnesseth as follows: 

Said party of the first part, and said parties of 
the second part in consideration of the sum of one 
dollar to them in hand paid by the Philadel- 
phia Company, receipt of which is hereby ac- 
knowledged, and in further consideration of the 
agreements hereinafter mentioned to be kept and 
performed by the said Philadelphia Company, 
hereby grant and convey unto the said Philadel- 
phia Company, its successors and assigns, the right 
to maintain and operate and from time to time 
repair, its pipe line for the conveyance of natural 
gas, extending from the Allegheny River South- 
ward in the bed of 36th street, to Spruce Alley and 
through Spruce Alley; to have and to hold said 
right and privilege to the said Philadelphia Com- 
pany, its successors and assigns forever. 

In consideration of the premises, the Philadel- 
phia Company hereby agrees to furnish to the said 
McCullough, Dalzell & Company or their succes- 
sors or grantees occupying same ground gas for 
fuel at their crucible works, of present size and 
capacity, situate on said property, according to the 
terms and conditions of the contract in ordinary 
use by said Philadelphia Compwiny with its custo- 
mers, but without cost, for one year from the first 
day of May, 1885 (five), and thereafter at a rate 
which shall equal one-half the cost to said Mc- 
Cullough, Dalzell & Company of the coal, coke and 
other fuel by them used prior to the introduction 
of natural gas (during the two (2) years previous to 
the introduction of gas). 

Witness the hands and seals of the said parties 
the day and year aforesaid. 

All interlineations in above agreement were 
made prior to affixing signatures. 

M. McCullough, Jr., 
Michael McCullough, Jr., 
(Seal: *Thiladel- John H. Dalzell, 

phia Company C. C. Arensberg, 

1883") H. E. DUBARRY, 



Philadelphia Co., 

By Charles Paine, 

VicePresU 
Attest: 

J. R. McGinlet, 

Secretary." 

To the foregoing agreement and made 
part thereof was attached a blank form of 
agreement then in use between the Phila- 
delphia Company and its consumers, which 
agreement in full as found in the plaintiff's 
bill marked Exhibit A, is made part of 
this finding of fact. 

Among the provisions of said printed 
form of agreement are the following: (a) 
that the consumer should provide and make 
all connections and appliances for the pur- 
pose of utilizing natural gas from the mains 
of the Philadelphia Company; (b) that it 
would exercise all due care so as to prevent 
any waste in the use of gas; (c) that, it it 
violated said provisions and any of the 
others contained in the agreement, the sup- 
ply might be cut off on five days notice. 

Among the mutual covenants in said 
agreement are the following: (a) that if 
the company's supply of gas should fail, 
whether from natural causes or otherwise, 
its oligations under the agreement stiould 
cease and determine, and (b) **thiB agree- 
ment shall continue in force after the expi- 
ration of the term named until either party 

gives days notice of the desire to 

terminate the same, at the expiration of 
which time the agreement shall cease." 

6. On the 9th of April, 1886, Michael 
McCullough, Jr., party to the agreement 
set forth in the fourth finding of fact, exe- 
cuted and delivered the following assign- 
ment to said McCullough-Dalzell & Com- 
pany: 

"Pittsburgh, Pa., April 9, 1886. 
Received of McCullough, Dalzell & Co. one 
thousand dollars in full of all demands, for privi- 
leges granted my grounds, and in consequence of 
this payment to me. hy McC., D. & Co. all benefits 
arising therefrom to go to McCullough, Dalzell A 
Co., their grantees or assigns, etc For further in- 
formation see McC., D. & Co.'s contract with 
Phila. Nat. Gas Co. made. 

(Signed) M. McCullough, Jb." 

6. In pursuance of the foregoing con- 
tracts and assignment, the plainti£F com- 
pany at a considerable expense equipped 
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and fitted out its plant for the use of natural 
gas, and the defendant company continued 
to furnish gas to the plaintiff in accordance 
with said contracts and assignment, from 
May 1, 1886, until March 15, 1907, when it 
served the following notice upon the plain- 
tiff company: 

"To the McCallough-Dalzell Crucible CJo., 
Sacceraors to McOuIlouKh, Dalzell & Co., 

36th Street and A. V. Ry., City. 
Whereas, by an agreement dated March 13tb, 
1886, between M. McCullough, Jr., Michael Mc- 
Callongh, John H. Dalzell, C. C. Arensberg, H. 
£. Dubarry and the Philadelphia Company, there 
was granted to the said Philadelphia Company, a 
right of way over which to maintain and operate 
a pipe line for the conveyance of natural gas, ex- 
tending from the Allegheny River southward in 
the bed of 36th Street to Spruce Alley, and through 
Spruce Alley, and in consideration therefor the 
Philadelphia Company agreed to furnish to the 
Baid McCullough, Dalzell A Company, or their suc- 
cessors, gas for fuel at their crucible works, with- 
out cost, for one year from the Ist day of May, 
1885, and thereafter at a rate which shall equal 
one-half the cost to said McCullough, Dalzell <& 
Company of the coal, coke and other fuel by them 
used prior to the introduction of natural gas (dur- 
ing the two years previous to the introduction of 
gas); and 

Whereas, it is the intention of the said Philadel- 
pliia Company to abandon said right of way and to 
reclaim therefrom as much pipe as it is practicable 
for it to reclaim, and to be thereupon released from 
its obligation to furnish gas at the above mentioned 
rate. 

Therefore, Notice is hereby given, that the Phila- 
delphia Company will, on April 30th, 1907, termi- 
nate said contract; will permanently abandon and 
remove said pipe line, and will not thereafter fur- 
nish gas to the said McCullough, Dalzell & Com- 
pany, or McCullough-Dalzell Crucible Company, 
its successors, except at the present market price 
and under a new contract. 

Witness the seal of the said Philadelphia Com- 
pany, duly attested, this 15th day of March, A. D. 
1907. 

Philadelphia Company, 
By J. H. Re£d, President. 
Attest: 

W. B. Carson, 

Secretary. 

(Seal: *Thiladelphia Company, 1884." )'' 

6. The defendant has a sufficient supply 
of gas to meet plaintiff's needs, which sup- 
ply, however, comes from fields and. wells 



and under circumstances alpoost wholly dif- 
ferent from (hose in operation and used at 
the time the contract was made, and which 
will be fully set forth in another finding of 
fact. The defendant can supply the plain* 
tifi's needs from its mains located in the 
public streets, without using any of the 
lands or easements formerly belonging to 
Michael McCullough, jr., or to the plain- 
tifi's predecessors in title. 

7. When said contract. Exhibit A, was 
executed, defendant's supply of gas was ob- 
tained from wells in and near the vicinity 
of Pittsburgh, the gas being driven by 
natural pressure. At present about 80,000 
cubic feet of gas per day comes from the 
wells or territory in use when the contract 
was executed. The defendant's main sup- 
ply is now obtained from wells at a great 
distance from the city of Pittsburgh, driven 
to far greater depth, and the greater portion 
of the gas must be pumped from the supply 
wells through its mains to the points of dis- 
tribution. The cost of production is now a 
fraction over nine cents per thousand cubic 
feet. The defendant's regular charge to like 
consumers at present is 25 cents per thou- 
sand for the first 150,000 cubic feet, 15 
cents per thousand for the next 150,000 feet 
and 11 cents per thousand for all in excess 
of that. The plaintiff company from the 
time of the contract to 1893 paid the defend- 
ant $114 or $J17 per month, and since that 
time it has paid $50 per month. From a 
meter installed by the defendant, it appears 
that between the 4th of May, 1907, and the 
31st of December, 1906, a period of about 
eight months, the plaintiff company con- 
sumed 24,072,400 cubic feet of gas, or an 
average of over 3,000,000 cubic feet per 
month, which at the ordinary charge to like 
consumers would average over $350 per 
month. Its daily consumption is over 
100,000 cubic feet and exceeds the daily 
production of all the wells and territory 
when the contract was made. 

CONCLUSIONS OF LAW. 

1. The written contract, Exhibit A, ex- 
clusive of the form of printed contract at- 
tached thereto, being unlimited as to time, 
is revocable by either of the parties upon 
reasonable notice. 

2. The printed form of contract made 
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part of Exhibit, A, containing the terms and 
conditions not expressed in the written por- 
tion of the contract, provides for the termi- 
nation of the contract by either party on 
reasonable notice. 

3. The conditions relative to the cost 
and supply of gas now existing, were not 
within the contemplation of the parties 
when the contract was made. If at the time 
the contract was made the parties had not 
in contemplation the addition of new terri- 
tory and additional wells to supply the de- 
mand, the contract is terminable by reason 
of the failure of the then supply. 

4. If at the time the contract was made 
the parties had in contemplation the ex- 
haustion of the then gas supply and the 
necessity of increased expenditures to obtain 
a new supply, then the contract was a dis- 
crimination as against other consumers of a 
like character, and is void on the grounds of 
public policy. 

5. The defendant, having tendered a re- 
conveyance of the easement granted to it 
and given notice of its intention to terminate 
the contract, under the facts and foregoing 
conclusions, should not be held in equity to 
a continued further performance of said 
contract. 

6. The bill should be dismissed at the 
cost of the plaintiff. 

OPINION. 

It is clear from the opinion of the late 
President Judge Ewing of this court in 
Crescent Steel Company v. Equitable Gas Com- 
pany^ 40 P. L. J. 316, that whatever else 
may not have been in the contract of April 
2, 1889, the supply of gas for an indefinite 
period was therein, and in its continuation 
by the contract of November 1, 1889. Hav- 
ing this in mind, he states that either party 
might terminate the arrangement on giving 
a reasonable notice of its intention so to do. 

The general principle that contracts with- 
out time limit are terminable on reasonable 
notice by either of the parties is sustained in 
Coffin V. Landis, 46 Pa. 42B, where the ques- 
tion iat issue was, whether such revocation 
constituted a breach. The conceded right 
of a principal to revoke an agent's authority 
was only incidental to the main question. 
There certainly is no question of agency in 
the case of Philadelphia & Reading Railroad 



Company v. River Front Railroad Company^ 
168 Pa. 357, where it is specifically held 
that the contract was not irrevocable by 
either party upon suitable notice, after a 
date named. So in Cumberland Valley Rail- 
road Company v. Gettysburg <k Harrisburg 
Railroad Company ^ 177 Pa. 519; and in 
Kenderline Fuel Company v. Plumb ^ 182 Pa. 
463, the court, after stating the facts, con- 
cludes *'if either party desired to terminate 
it, if this could not be done by agreement, 
it was his duty to deal fairly by the other 
party and to give a reasonable notice of his 
intention to withdraw from it at a fixed 
date." 

The foregoing principle finds universal 
application in the decisions of many of the 
other states, among which are: Marble v. 
Standard Oil Company^ 169 Mass. 353; Irish 
V. Dean, 39 Wis. 662; Savage v. Surgical 
Association, 50 Mich. 400; in Ecliols v. RaU- 
road Company, 52 Miss. 610, a contract to 
supply cord-wood to a railroad company, 
without fixing a time for its termination, 
the court said: * 'Perpetual contracts of this 
character will not be tolerated by the law, 
or rather will not be enforced, as imposing 
an eternal and never-ending burden. An 
agreement to furnish a particular commo- 
dity at a specified price . . . without speci- 
fication as to time, will be construed either 
as terminable at pleasure, or implying that 
the thing to be done shall be performed 
within a reasonable time . . . any other 
theory is a moral and a practical impossi- 
bility and if indulged in by the courts could 
not be enforced in the ordinary concerns of 
life," citing a number of authorities, among 
which are Chitty on Contracts, 11th Am. Ed. 
1062; Story on Contracts, section 21. 

In Marshall v. ITie Railway Company, 136 
U. S. 393, where the city of Marshall gave 
to the company $300,000 in county bonds 
and 66 acres of land within the city limits 
in consideration that the company would 
permanently establish its eastern terminus 
and maintain therein its main machine 
shops and car- works, it was held that the 
contract was performed when the company 
had complied with the provisions thereof 
for a period of eight years until its interests 
and the public demand required removal of 
the subjects of the contract to some other 
place. 
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The case of Franklin Tel, Co, v. Harrison^ 
145 U. S. 459, relied on by the plaintiflF, 
was decided on its own peculiar facts, 
among which it appears that the defendants 
had released a prior valuable contract; that 
they had expended $10,000 to erect a new 
wire under the new contract; and that 
plaintiff failed to substantiate its averment 
that it was excluded from any use of the 
wire on its lines by' the continuous use 
thereof through the defendants; these facts 
seeming to establish an equity in favor of 
the. defendants, &re not comparable with 
those in the case at bar, and therefore have 
no controlling weight in its determination. 

The contract. Exhibit A, as a whole, is 
revocable on notice by its terms. The 
printed form contains the *Herms and con- 
ditions" referred to in the written contract; 
in consideration of the grant of an easement 
in the beds of Thirty-sixth street and Spruce 
alle}^ the defendant company agreed to fur- 
nish gas to the works for nothing during the 
first year, and thereafter at half the cost of 
coal and coke, '^according to the terms and 
conditions of the contract in ordinary use 
by the said Philadelphia Company with its 
customers.'' The printed contract contains 
important and material terms and con- 
ditions, without which the written contract 
was not enforceable. For instance, the 
plaintiffs were required to make all connec- 
tions and appliances from the defendanc 
lines; to exercise due care in preventing 
waste, agreeing that, if it violated any of 
the foregoing provisions, or any of the other 
provisions in said printed form, the supply 
of gas might be cut off; it contains the im- 
portant provision that in case the supply of 
gas failed the contract was at an end, and 
the final clause that the contract might be 
terminated upon certain notice; these are 
there with a purpose, else they would have 
been stricken out. If the printed contract 
is not to be considered with the written, 
why is it part thereof? 

It is urged that it is inconceivable that 
the parties by the written terms of the con- 
tract should have provided for a neverend- 
ing agreement and at the same time provide 
for the termination thereof. That does not 
follow — when the contract was made, much 
of the consideration had passed — the defend- 



ant was on the right of way — the plaintiff 
receiving free gas — under the conditions 
then existing, its continuation for a reason- 
able time controlled. By their act they 
provided for its termination under changed 
conditions. 

It is contended that defendants having 
accepted this right of way by deed, cannot 
be permitted to retain the same and escape 
the liability to deliver gas at the stipulated 
price, citing a number of railroad con- 
demnation proceedings as analogous cases: 
these are all actions at law, where the injury, 
if any, was ascertainable . in damages. If 
the use of this right of way has damaged 
the freehold to an extent exceeding the dif- 
ference between the price they paid and the 
price charged to other consumers, then it is 
within plaintiff's right to bring suit for the 
recover}' of such additional loss. 

Not only is it said in Crescent Steel Com- 
pany V. Equitable Gas Company, supra, 
that the parties might terminate their con- 
tract, but the principle is further announced 
that the contract was in violation of the act 
of assembly chartering natural gas com- 
panies, and void as contrary to public 
policy, because it was an attempt to prefer 
certain consumers as against others of a 
similar class. Conceding that the preferred 
consumers there, were stockholders and di- 
rectors of the gas company, why in principle 
should there be any distinction between 
them and any other class of preferred con- 
sumers, peculiarly benefitting by a contract 
with a public service corporation, necessarily 
at the expense of other consumers? This 
contract must be construed with reference to 
the conditions existing at the time it was 
made. If, as contended for by the plaintiff, 
at the time of its execution all the parties 
knew or ought to have known that new 
fields and greatly increased expenses would 
be incurred for the purpose of the supply of 
gas, then the contract was discriminatory 
and is void because the defendant, to remain 
in business, must charge other consumers 
more than the cost price of its gas; this ad- 
vantage to the plaintiffs, against the general 
public, is wholly unwarranted in law. The 
day of rebates, preferential discriminations, 
and unequal and unfair charges, to like 
classes of customers, by public service cor- 
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parations, is, and should be, drawing to a 
close. 

Again, if the parties had in contemplation 
only the conditions as they then existed, it 
is clear that the contract should fail for 
want of a supply of gas, the evidence being 
that not enough gas is obtained from all the 
wells in existence when the contract was 
made to now supply the plaintiff's works, if 
no other consumer was served in the ciiy of 
Pittsburgh or its vicinity. The subject- 
matter, the supply of gas, being thus ex- 
hausted, the contract is terminable by virtue 
of the terms and conditions relating thereto: 
Ward V. Vance, 93 Pa. 499. 

Finally, the equities of this case are 
wholly with the defendant company. It is 
clear that when this contract was made a 
condition existed vastly different from that 
now found. The supply of gas seemed 
over-abundant; it came from the immediate 
vicinity, propelled by its own power. For 
twenty-two years and more the plaintiffs 
have had a great profit at the expense of the 
general consunaer, and loss of the company, 
paying for this fuel now a little over ten per 
cent of its actual co^t. Since 1893, a 
period of fourteen years, this advantage 
amounts to more than $65,000; from 1885 
to 1893, a period of eight years, it had the 
same relative advantage. Apparently the 
consideration of this right of way has been 
an expensive one. Certainly, in view of 
the abandonment thereof with the tender of 
surrender, the plaintiffs have no ground for 
complaint, especially in view of the fact 
that the offer is made them to continue their 
supply on such new contract as may be 
agreed upon, assuming of course that this 
contract will be fair and on the same terms 
atid conditions of like contracts with a like 
class of consumers. 

For plaintiffs, Patterson, Sterrett & Acheson, 

For defendant, Retd, Smith, Shaw & Beal. 



(Common Pleas No. 2, Allegheny Co.) 

TURNER V. Mccracken. 

Agreement — Equity — Specific 'performance. 

A transferred to B a leasehold and received from 
B a lease of part of the premises, and an agree- 
ment providing for the care of horses, use of 



water and gas, use of furnace and other matters, 
each party conducting a separate business on the 
premises. Upon a bill in equity by A asking a 
mandatory injunction to carry out the provisions 
of the lease and agreement the court held A was 
entitled to a decree providing for carrying out 
the lease and the use by A of the portion of the 
premises to which she was entitled and the pro- 
per measuring of the cost of gas and water used 
by each. 
The court had no jurisdiCttion to decree the cany- 
ing out of the agreement as to care of horses and 
other such matters. 

No. 73 April Term, 1908. In Equity. 

Opinion by Shaper, J. Filed June 6, 
1908. 

The bill is for a mandatory injunction to 
require defendant to carry out a certain 
contract and to restrain him from interfering 
with certain water and gas pipes and from 
using a certain name in his business. 

FINDINGS OF FACT. 

1. In February, 1893, one Thomas D. 
Turner acquired an estate on a certain lot in 
Wilkinsburg, Allegheny county, for twenty 
years and built thereon a building adapted 
for the livery and undertaking business in 
which he was engaged, which business he 
carried on on the premises until his death 
in 1906, under the name of * Thomas D. 
Turner, Funeral Director and Livery." 

2. Under the will of Thomas D, Turner, 
Eliza J. Turner, the plaintifiF herein, became 
owner of the premises and the business 
carried on therein. On February 7, 1906, 
she entered into an agreement with one G. 
A. McKean, a copy of which agreement is 
Exhibit A of the bill, and at the same time 
took from him another paper in the form 
of a lease, which is Exhibit B of the bill. 

3. The contract formed by these two 
papers between the plaintiff and McKean 
was in substance that she transferred to 
McKean the leasehold and building and the 
livery business of her late husband for a 
certain sum of money. She was to retain 
the undertaking business and McKean 
leased to her so much of the premises '^as 
may be necessary and convenient for the 
conduct of the undertaking business, in- 
cluding office room, room for two horses, 
one casket wagon, two small wagons, one 
buggy, one rockaway, together with the 
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necessary harness and stalls for four horses, 
and room inside the building for caskets, 
chairs, trimmings, etc.," free of rent, and 
she agreed to hire carriages from McKean for 
funerals conducted by her during the con- 
tinuance of the term, in preference to other 
livery men, and McKean agreed to supply 
her with carriages, and each party is to do 
what they can to promote the interests of 
the other in their respective businesses. 
The agreement. Exhibit A, contains a clause 
by which McKean agrees to lease to Mrs. 
Turner so much of the premises, etc. , as 
described in the lease, except that the agree- 
ment says, ''stalls and feed for four horses" 
instead of stalls for four horses as stated in 
the lease, and the agreement is that Mrs. 
Tamer is to pay for the boarding of said 
four horses at $75 a month. 

4. M6Kean entered into possession of 
the livery business and continued in posses- 
sion and continued to operate the same for 
some months, when he sold all his interest 
to the defendant, John A. McCracken, who 
entered into possession of the livery business 
about May, 1907. 

It does not appear what name McKean 
carried on the business or whether he used 
any special name, except that it does appear 
that a number of cards were issued by him 
with the name, '^Turner Livery, G. A. 
McKean, Proprietor" printed therein. The 
defendant, McCracken, used from the time 
of his taking possession of the busii^iess the 
name 'Turner Livery Company" and still 
conducts his business under that name. 
This was done with the knowledge of the 
plaintiff, or at least of her agent in charge 
of her business conducted in the same 
building, and no objection was made so far 
as appeals until after the present controversy 
arose. It was shown in evidence that in 
the telephone book the busmess of the 
defendant is entered as "Turner Livery 
Company," and that of the plaintiff as "T. 
D. Turner, Funeral Director and Livery." 
Some degree of confusion has arisen with 
regard to the business in the delivery of 
mail, telegrams, etc., by reason of the use 
of the name Turner by the defendant. 

5. When the possession of the building 
was divided between Mrs. Turner and Mc- 
Kean upon the sale of the livery business to 



him, there was but one water meter to 
measure the water used by both parties, but 
one gas meter for the natural gas, and the 
rooms of the plaintiff were heated, in part 
at least, by a hot-air furnace placed in the 
cellar under the rooms, which cellar be- 
longed to the McKean part of the building 
and was used by him in connection with 
his livery business, except so far as to give 
room for the furnace and necessary fuel for 
defendant. 

6. Some time in the fall of 1907, when 
plaintiff undertook to put in repair and use 
the hot-air furnace above mentioned, the 
connections of which had been damaged to 
some extent by fire in the premises, the de- 
fendant refused to allow her to do so, and 
took away the cold-air pipe connected with 
the furnace and other parts of it so that it 
could not be used, on the claim, as we 
understand it, that she had no right to re- 
tain it, and besides that it was dangerous to 
the building. Upon application for a pre- 
liminary injunction, the defendant was en- 
joined from interfering with the plaintiff in 
this respect, and she has since put the fur- 
nace in good order at an expense of $34.80, 
all of which, so far as appears, was made 
necessary by the acts of the 'defendant. 

7. The contract having failed to provide 
as to how payment of the gas and water 
used in the respective parts of the building 
should be made, and a dispute having arisen 
in regard to this, the defendant, about the 
same time, turned or cut off the water and 
removed some gas pipe which cut off the 
supply of gas from the part of the premises 
belonging to the plaintiff. On hearing for 
a preliminary injunction, the plaintiff was 
directed to make whatever repairs were nec- 
essary to connect the water with her premi- 
ses and the defendant should then turn on 
the water, and that the defendant should 
pay for the water used by her at a certain 
rate per quarter until final hearing; and it 
was also ordered that an additional gas 
meter should be put in so that all gas used 
by the plaintiff should pass through her 
own meter, the question of who was liable 
for this expense and for the additional meter 
being reserved for final hearing. The ex»- 
pense of putting in a new gas meter, which 
was paid by the plaintiff, was $15.20. No 
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additional water meter has yet been put in, 
and it appears from the evidence that the 
wat«r company which fumishee the water 
declines to put two meters in one house. 
The water used by each of the parties can 
be as readily ascertained by putting an ad- 
ditional mtter upon the water pipe leading 
into the plaintiff's part of the premises be- 
tween those premises and the meter of the 
water company. 

8. A further dispute as to the meaning 
of the contract arose between the parties as 
to the meaning of the expression **boarding 
of said four, horses.'' The defendant con- 
tends that alJ he is bound to do in regard to 
the horses is to furnish stalls in which to 
keep them and feed which the plaintiff's 
servants may give them or not as they like, 
and that he has nothing to do with bitching 
or unhitching the horses, taking care of the 
harness or washing the vehicles in which 
the horses are to be used, or furnishing the 
water with which they are to be washed. 
The plaintiff, on the other hand, contends 
that the meaning of the agreement is that 
the defendant is bound to hitch and unhitch 
the horses, take care of the harness and 
wash one vehicle for each horse, and feed 
and care for the horses generally. It is ad- 
mitted that it was not the intention that 
McKean should take care of the hearse and 
casket- wagon or the harness connected there- 
with. 

9. It does not very definitely appear 
what McKean did upon entering in posses- 
sion; but it seems from the evidence that 
the hitching and unhitching of the horses 
and the feeding of them was done sometimes 
by the employes of one and sometimes by 
the other, as appeared most convenient, and 
that the four vehicles last mentioned in the 
lease were in fact washed by the employes 
of McKean and also of McCracken for a con- 
siderable time after he went into possession, 
although they say that this was done with- 
out their knowledge. Some evidence was 
oflfered on each side as to the meaning of 
the word **board" when used of horses, and 
from this evidence it would appear that the 
boarding of a horse in the absence of any 
other arrangement would ordinarily mean 
the doing and furnishing of everything nec- 
essary to take care of a horse and the vehicle 



in which he was used. It also appears that 
the rate of $75 for four horses is somewhai 
under the usual rate for boarding. It also 
appears that the meaning of the word 
'"boarding" might be different in a case 
where the owner of a horse was understood 
to have employes to take care of the horse 
or not. 

CONCLUSIONS OF LAW. 

1. Under the agreement between the 
parties, the plaintiff is entitled to maintain 
the furnace in question and to the use of so 
much of the cellar under the premises 
containing the furnace as is necessary and 
convenient for its proper operation, and the 
defendant had no right to remove the same 
and is liable to the plaintiff foi the damage 
caused thereby, amounting as above stated 
to $34.80. 

2. We do not understand the contract be- 
tween the parties to provide that the defend- 
ant should furnish wateror gas to the premises 
occupied by the plaintiff without compensa- 
tion, but understand the contract to imply 
that each party is to pay its proper propor- 
tion of the cost. As to the gas, this matter 
has already been adjusted by the installation 
of a second meter, so that each party pays 
the gas company for the gas used by it. As 
to the measuring of the water used by each, 
the proper solution of the diflBculty would 
seem to be that an extra meter should be 
put upon the line to measure the water 
going into the premises of the plaintiff after 
passing through the meter now on the 
premises and that each party should pay 
the proportion of the whole cost of water 
used by each. We are of the opinion that 
the court has no power to order such an 
arrangement to be made. We have power, 
however, to provide that the relief sought 
for by the plaintiff should be granted upon 
equitable terms, and that the defendant 
ought to be allowed to relieve himself from 
the uncertainty of his contract with the 
plaintiff in regard to water by the installa- 
tion of a meter as stated, if he desires to do 
so, the expense of the installation to be 
divided equally between the parties. 

3. As to the use of the name Turner 
Livery Company by the defendant, we are 
of the opinion that the original contract be- 
tween the plaintiff and McKean did not 
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authorize McKean to carry on businesd 
under the name of Turner or to use that 
name in connection with the business as the 
defendant claims; but it seams to us that as 
the defendant immediately upon his pur- 
chase of the premises used the name Turner 
Livery Company to the knowledge of . the 
plaintiff and without objection by her, and 
has been conducting and building up the 
business in that name for a considerable 
time befoie any objection was made, it 
would not now be equitable to require them 
to cease using the name. 

4. As to the right of the plaintifiF to have 
the defendant hitch and unhitch her horses, 
wash her vehicles, etc., which she claims to 
be included under the term, ''hoarding for 
four horses,'* we are of the opinion that 
that is not a matter to be determined in this 
proceeding, nor a contract of which specific 
performance can be decreed. It is not 
alleged that the plaintiff cannot procure 
someone to bitch and unhitch the horses, 
wash the vehicles, etc., nor that any irre- 
parable injury will be suffered by her if 
these things are not done by the defendant. 
If he has failed, or continues to fail to do in 
this respect what the bargain calls for, and 
she is compelled to do it for him, he will be 
liable to her at law for the amount of the 
injury suffered by her, and this remedy will 
be adequate and complete. We are, there- 
fore, of the opinion that the plaintiff is not 
entitled to any relief in this form of pro- 
ceeding, but that she should be left with 
respect to it to her remedy at law. 

6. The plaintiff is therefore entitled to a 
decree enjoining the defendant from inter- 
fering with her maintenance of the furnace 
in question as it now exists, and from inter- 
fering with the flow of gas and water through 
the pipes now in place in the building, pro- 
vided that if the defendant shall within 
three months install a water meter on the 
line from his present meter to the premises 
of the plaintiff, such as used by the water 
company now furnishing the water, this in- 
junction in regard to the water and water 
pipes shall not continue in force thereafter, 
unless the plaintiff shall pay to the defend- 
ant one-half the proper cost of the installa- 
tion of said meter within a reasonable time 
after its installation and thereafter pay such 



proportion of the water rent of the premises 
as shall be indicated by such meter as the 
proportion to be paid by her, and that the 
defendant pay to the plaintiff the sum of 
$34.80, the cost of putting in order the fur- 
nace above mentioned, and $7.60, the one- 
half expense of putting in the gas meter, 
and that the defendant pay the costs. 

For plaintiff. Brown & Stewart. 

For defendant, Laniit & Mcintosh. 



(CJommon Pleas No. 2, Allegheny Co ) 
WILLOCK V. KAUFMANN. 

Exchange of real estate — Agreement — Signature 
of one "party only — Equity — Specific perform' 
ance. 

An action to compel specific performance of an 
agreement to exchange real estate, based upon a 
contract, which the defendant signed with the 
understanding that the plaintiff's name should 
be added on the following day, but which was 
not signed by him until almost two weeks there- 
after, the binding effect of which defendant 
denied as soon as he heard of it, will be dis- 
missed. 

No. 27 January Term, 1908. 

Opinion by Frazer, P. J. Filed Febru- 
ary 24, 1908. 

This bill was filed to compel specific per- 
formance of a contract for the sale of real 
estate. From the bill, answer and proofs, 
we find the following facts: 

FINDINGS OF FACT. 

1. On July 31, 1907, plaintiff was the 
owner of a lot of ground situate on Liberty 
avenue. Tenth ward, Pittsburgh, and defend- 
ant, the owner of lot situate on the south 
side of Fifth avenue. Sixth ward, Pittsburgh, 
both of which properties are fully described 
in plaintiff's bill. 

2. After negotiations, plaintiff and defend- 
ant reached an agree,ment for the exchange 
of their properties, the terms and conditions 
of the exchange being set forth in a con- 
tract in writing, a copy of which is attached 
to plaintiff's bill and marked ^'Exhibit A." 
In the negotiations leading up to the agree- 
ment to exchange the properties, C. C. 
Hamilton, a real estate agent, represented 
both parties as broker. 

3. The agreement referred to in the 
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preceding finding of fact was prepared by 
defendant's attorney and signed by defend- 
ant at his place of business in this city and 
delivered to Hamilton with instructions to 
obtain the signature of plaintiff to the paper 
and return it to defendant during the follow- 
ing day, August 1st. The time for obtain- 
ing plaintiflF'fl signature was, however, at 
the request of Hamilton, extended by defend- 
ant until August 3rd, 

4. On the evening of Saturday, August 
3rd, Hamilton and defendant had a con- 
versation over the telephone in reference to 
the exchange of properties now in con- 
troversy. While there is a conflict in the 
testimony as to the effect of that talk, the 
weight of the evidence is to the effect that 
defendant was advised that plaintiff would 
not sign the agreement in its present shape, 
and that the **deal was off," to which defend- 
dant replied that he was .satisfied. 

5. On Monday, August 5th, defendant 
by telephone left word with the stenographer 
in Hamilton's oflSce to have the agreement 
to which his signature was attached returned 
to him at once. In answer to his request, 
he was informed by the stenographer that 
Mr. Hamilton was in Atlantic City, and that 
the agreement was not at the office. 

6. Although the agreement signed by 
defendant was presented to plaintiff on July 
31st, 1907, plaintiff's signature was not 
attached to it until August 13th, and on 
August 15th or 16th it was taken to the 
place of business of defendant by Hamilton 
and in defendant's absence given to his son. 
Defendant upon his return home refused to 
accept or acknowledge the contract and has 
continued to deny that it is binding upon 
him. 

7. At the time these negotiations were 
pending between plaintiff and defendant, 
plaintiff was negotiating with Young for the 
sale to him of the Kaufmann property. 
Plaintiff's signature was not attached to the 
agreement. Exhibit A, until after Young 
had agreed to purchase the property from 
him. If the sale had not been made to 
Young, plaintiff would not have signed the 
agreement. Defendant was not aware of 
plaintiff's negotiations with Young until 
sometime after August 16, 1907. 

8. On October 1, 1907, plaintiff tendered 



to defendant a deed for his Liberty avenue 
property and demanded a deed from defend- 
ant for his Fifth avenue lot. Defendant 
thereupon repeated his denial of the validity 
of the agreement and refused to make the 
exchange. 

CONCLUSIONS OF LAW. 

The main questi(»n in this case is whether 
or not the parties reached an agreement for 
the exchange of their properties which was 
binding upon them. That defendant was 
willing to make the exchange, is made plain 
by his execution of the contract. His sign- 
ing, however, did not complete the transac- 
tion and render the agreement binding upon 
him indefinitely or until plaintiff should 
ascertain whether he could obtain a pur- 
chaser for the property. The evidence 
clearly shows that when defendant attached 
his signature, it was with the understanding 
that plaintiff's name should be attached the 
following day, or not later than Saturday, 
August 3rd. That condition defendant had 
a right to impose, and when plaintiff failed 
to comply with it, defendant was absolved 
from all further liability unless he should 
further extend the time, which he did not 
do. That the negotiations were terminated 
on the evening of August 3rd is clearly 
shown by the testimony. Consequently 
plaintiff's subsequent signing of the agree- 
ment amounted to nothing, especially is this 
so when it appears that his signing depended 
upon his ability to secure a purchaser for 
the property, and that he did not sign until 
he found a person ready to buy. 

Let a decree be drawn dismissing the bill 
at plaintiff's cosis. 

For plaintiff, Benj, L. Hirshfidd and J, E. 
O'Donnell 

For defendant, Joseph Stadtfeld, 



In Hinman v. Clarke, 105 New York 
Supplement, 725, the Appellate Division 
of the New York Supreme Court holds that, 
in the absence of a general legislative re- 
striction by ordinance or otherwise, an owner 
of the building in a city has a common-law 
right to the reasonable use of the city streets 
for the purpose of moving such building 
from one location to another. Such right 
is, however, subject to legislative restriction; 
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FITTSBDRGH, PA., JUNE 24, 1008. 
ALLEGHENY COONTY. 



SAMMONS V. SAMMONS DECO- 
RATING CO. 

Receiver — Account — Distribution — Landlord's 
^priority. 

In the digtribution of funds in the iiands of a re- 
ceiver, arising from the sale of goods on tlie de- 
mised premises, held, reversing the auditor, that 
the landlord's claim for rent, within the year 
preceding the date of the receiver's appointment, 
was entitled to {)riority over certain administra- 
tion expenses referred to in the opinion of the 
court. 

No. 407 March Term, 1905. In re ex- 
ceptions to auditor's report. 

Opinion by Brown, P. J. Filed June 
17, 1908. 

This matter arises upon exceptions filed 
by James M. Giles, landlord, to the auditor's 
distribution of the balance, 888.88, in the 
hands of the receiver. He distributed the 
fund: 

To the Mercantile Trust Co., premium on 

receiver's bond $12.50 

C. R. Peregrine, bookkeeper for tlie receiver 00,00 
James M. Giles, on account 1(5.38 

$88.88 

Tbo landlord's claim was for 8600 rent 
accruing within the year preceding the re- 
ceiver's appointment; and his contention is 
that the balance. 888.88, should have been 
distributed to him. His contention is well 
founded. 

By the appointment of the receiver, the 
assets upon the demised premises passed to 
the custody of the law — the law's possession 
(in the nature of an equitable execution) 
bearing the impress of the landlord's right 
of distress under the act of June 16, 1836. 



By analogy the case is ruled by Longstreth 
V. Pennock, 87 U. S. 575. The reporter's 
history of the case is as follows: 

"Pennock rented a warehouse in Philadelphia 
to Wattson and I)e Young, at the yearly rent of 
$4500, payable in equal quarterly installments. 
Wattson & De Young, the lesoees, being in posses- 
sion of the premises, and having therein a stock of 
goods more than sufficient to pay the rent if a dis- 
tress had l)een made, were adjudicated bankrupts, 
and Longstreth, their assignee, took possession of 
the premises, and of the stock upon them. The 
landlord claimed of him tlie rent due and accrued 
up to the date of the issuing of the warrant in 
bankruptcy, and it having been paid to him undpr 
a stipulation to restore the same if the assignee 
were not allowed credit therefor on the settlement 
of his account, and he not having been allowed 
such cretlit, this action was brought by him to test 
his right to get back what had been so paid for 
rent accruing prior to the warrant, which was for 
much less than a year's rent. The Circuit Court 
adjudged that the payment was rightfully made, 
and that the assignee could not recover it back." 

Mr. Justice Hwayne, delivering the opin- 
ion of the court, says: 

* 'The assignee acquireil his title to the movable 
property found on the demised premises, subject to 
the rights of all other i)er8ons. The rent in ques- 
tion was for a period which terminated when the 
assignee took possession, and the entire period was 
within a year of that time. Before the commence- 
ment of the proceedings in bankruptcy, the defend- 
ant in error might have distrained; and it is agreed 
that the property upon the premises was more 
than sufficient to satisfy the demand. The statute 
of Pennsylvania, of June 10th, 1836, provides that 
where property under such circumstances is seized 
and sold under execution, the rent due for a i)eriod 
not exceeding one year shall be paid first out of 
the proceeds of the side. This case is within the 
equity of that statute." 

In Lane v. Washiutjton Hotel Co., 190 Pa. 
230, the sole question before the court was, 
whether rent accruing during the receiver's 
possession of the premises was entitled to 
priority in the distribution of the proceeds 
of sale of goods upon the premises? Held, 
that it was — and over large administration 
expenses. 

The same rule of j)riority governs as to 
rent due at the time of the receiver's ap- 
pointment — the landlord's riglit of distress 
and priority (in tlie nature of an equitable 
lien) following the goods on the premises 
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and their proceeds in the hands of the 
receiver. 

Fox V. Singerley, 75 Pa. 112, is not in con- 
flict with this ruling. The action was by 
Fox (receiver) to recover the price of prop- 
erty purchased by Singerley at a receiver's 
sale of goods on the demised premises. 
Held, that Singerley's claim for rent was 
not a set-off. Of course, it was not — for the 
sole relation of the parties to the subject 
matter of the action was that of seller and 
purchaser. The landlord's rights in a dis- 
tribution of funds in the hands of the re- 
ceiver were not an issue in the case. 

Exceptions sustained — and balance 
($88.88) in the receiver's hands directed to 
be paid to the landlord. 

For exceptant, Wise & Minor. 



^onvt oi Common J^leas "^o. 2f 

ALLEGHENY COUNTY. 



IRON CITY HEATING COMPANY 
V. KAUFMANN BROTHERS. 

Mechanics* liens — Notice of lien — Contents — 
Act of June ^, 1001, section 8. 

It is sufficient if plaintiff substantially complies 
with the eighth section of the mechanics' lien 
law of 1901, which requires notice to be given to 
the owner of an intention to file a lien. 

A notice is sufficient wliich names the contractor 
and the work to be done and gives an itemized 
statement of the amount due, the kind of labor 
and materials furnished and the dates when fur- 
nished. 

No. 831 July Term, 1905. Sur motion 
and reasons ex i)arte defendant for a new 
trial and judgment for defendant non ob- 
stante veredicto. 

Opinion by Frazer, P. J. Filed Jan- 
uary 29, 1908. 

The sci. fa. in this case was issued upou 
a mechanics lien filed at No. 14 July Term, 
1905, and was for labor done and material 
furnished by plaintiff as sub-contractor to 
C. H. Bradley, Jr., & Company, general 
contractors, for furnishing and erecting 
boilers in the large store building of defend- 
ants at the corner of Fifth avenue and 
Smithfield street in this city. At the trial 
a verdict was rendered in favor of plaintiff. 



This motion for a new trial is based ujion 
our refusal to affirm defendant's sixth point, 
which was as follows: **The notice of in- 
tention to file this claim does not comply 
with the statutory requirements, and your 
verdict should therefore be for defendants." 

Section eight of the act of June 4, 1901, 
P. L. 434, provides, inter alia, as follows: 

**Any sub-contractor intending to file a 
claim must give to the owner written notice 
to that effect, together with a sworn state- 
ment setting forth the contract under which 
he claims the amount alleged to be still due 
and how made up, the kind of labor or 
material furnished and the date when the 
last work was done or materials furnished." 

The object of the notice required by the 
act *'is to inform the owner of the demand 
and the nature thereof in order that he may 
require payment by the contractor, or, in 
default thereof, withhold the amount from 
the contract price:" Thirskw, Evans, 211 Pa. 
245. While the notice in this case is not a 
literal compliance with the act, it is at least 
a substantial compliance with its terms and 
fulfills its intention, as laid down by Mr. 
Justice Elkin in Thirsk v. Evans, supra. 
The notice sets forth that the plaintiff is a 
sub-contractor, and that the contract under 
which it claims is a contract *'with C. H. 
Bradley, Jr., & Company, the contractors, 
for furnishing and erecting boilers in said 
Kaufniann building." It also specifies the 
amount still due and contains an itemized 
statement of the kind of li^bor and materials 
furnished and the dates when furnished. 
This, it seems to us, is a sufficient notice 
when tested by American Car Company v. 
Alexander Water Comjyany^ 2 15 Pa. b20. In 
that case Mr. Justice Potter holds that if the 
notice is a substantial compliance with the 
act ii is sufficient. In Este v. Pennsylvania 
Railroad Company^ 27 Superior Court 525, 
in discussing the sufficiency of a notice by a 
sub-contractor of an intention to file a Hen, 
the court says: 

**The objeci of the notice is to protect the 
owner from making payments to the con- 
tractor when his property is liable to be 
subjected to a lien. It should be sufliiciently 
definite to enable the owner to ascertain the 
amount of the claim, its date, and the • 
nature and amount of the labor and material 
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out of which it arises. These requirements 
are met in this case. The notice gives the 
facts necessary to enable the owner and the 
contractors to identify the claim in all its 
particulars, and to discover that it is based 
upon orders of the plaintiff out of which a 
liability by contract arises against the con- 
tractors. It was apparently not the legisla- 
tive purpose to require the same exactness 
of form in the notice that is required in the 
lien, and the notice in question meets al) 
the substantial requirements of the statute.'' 

Upon careful examination of the notice 
given in this case, we are of opinion that it 
is at least a substantial compliance with the 
act. and suflBciently informs the owners of 
the building of the kind of labor and 
material included in the claim and the con- 
tract under which the same were furnished. 
Defendants' sixth point was, therefore, 
properly refused. 

And now, January 29, 1908, new trial 
refused and the rule for judgment non ob- 
stante veredicto is discharged. 

For plaintiff, Watterson & Reid. 

For defendant, J, Rodgers McCreery. 



WASHINGTON COUNTY. 



COMMONWEALTH v. MASON. 



Liquors — License — Sale without license — Con- 
viction, 

The steward of a club ordered a certain number of 
kegs of beer from the defendant, an individual, 
and paid him in part therefor. The defendant 
purchased the beer from a brewery in Steuben- 
ville, Ohio, had it consigned to himself, paid the 
freight, took it from the cars and delivered it at 
the club. Defendant was not a licensed dealer. 
Held, that this was a selling without a license 
and the defendant was properly convicted. 

After the commonwealth had proved these facts 
the burden was upon the defendant to prove the 
ownership of a license and the -right to sell at 
the place where the sale took place or that he 
acted as the agent of someone who bad a license 
or as the agent of the club. 

No. 180 May Sessions, 1908. Selling 
liquor without license. Motion to lift sent- 
ence and for a new trial. 



Opinion bv McIlvaine, P. J. Filed June 
1, 1908. 

STATEMENT OF FACTS. 

The facts in this case were undisputed in 
so far as they were material in determining 
the issue raised hy the defendant's plea of 
not guilty. The only dispute between the 
commonwealth and the defendant was as to 
the proper inferences to be drawn from these 
undisputed facts. 

There is a club at Primrose in this count}', 
the character and membership of which was 
not revealed by the testimony. All we 
learned of it was that its name is **The 
Solidarite" and that it has a hall where 
beer is at intervals kept for the use of its 
members. The defendant on the 3rd day 
of March, 1908, was given $45 by the 
steward of this club whose business it was 
to see that the club was supplied with 
liquors when wanted, and requested that 
the beer be delivered at the club room or 
hall. He requested that it be delivered on 
a certain day and the amount ordered was 
54 kegs. When this order was given the 
steward informed the defendant that the 
committee *Svould like to have, or wanted 
to try, *Steubenville beef* this time." 
Previous, to this time the defendant as agent 
of the Washington brewery had been deliver- 
ing its beer to the club and had in his 
possession a delivery wagon of that brewery 
at the time named, in which he hauled 
beer from the railroad station to which the 
brewery company shipped the beer, to those 
whose agent had ordered it. When the 54 
kegs of beer arrived by rail at the railroad 
station, it was consigned to the defendant, 
Frank Mason, and he paid the freight and 
delivered it to the club or its hall in the 
wagon of the Washington brewery, which 
was in his possession. The railroad agent 
at the station testified that the 54 kegs came 
in a freight car piled up in one end of the 
car and that he noticed a card on the end of 
at least five or six of the kegs, on which 
was written the name **Frank Mason,'' but 
that he did not notice what, if anything, 
was on the other kegs. The exact price of 
the 54 kegs of beer was not stated by any 
of the witnesses, but it was testified that 
there was a biilance to be paid on the beer 
after having received the $45 on account, 
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and that this balance of the bill was after- 
wards paid by the club to the defendant. 
There was proof that the defendant was 
known as a beer agent and had ordered and 
shipped to him other beer for other persons, 
and on the stand he himself designated the 
persons to whom he delivered beer as **his 
customers.*' There was no testimony su^)- 
mitted at the trial showing that the **So- 
lidarite club" or any one for it ordered the 
54 kegs of baer from any persons or brewery 
in Steubenville, Ohio, the order to be filled 
for it in Ohio and shipped to it at Primrose. 
The representative of the club simply told 
the defendant that the club wanted 54 kegs 
of beer on March 5th and that the committee 
had said that they wanted Steubenville 
beer, and when the order was given he 
advanced the $45 to the defendant as part 
payment of the bill for which the defendant 
gave a receipt in which it was noted that 
the %ib was paid in advance and that the 
beer was to be delivered on March 5th. 

The counsel for the defendant did not at 
the trial controvert the facts proven by the 
commonwealth, but insisted first that the 
dealing by the defendant with the club was 
a single transaction and that the fair infer- 
ence was that he was the agent of the club 
in ordering this beer and that he did not sell 
beer to the club, and second that the Wash- 
ington brewery had caused to be instituted 
this prosecution against the defendant, their 
former agent, because he had ordered Steu- 
benville beer for the club, thus interfering 
with its trade. We instructed the jury that 
if they believed that the defendant as a 
matter of accommodation simply forwarded 
the club's money to a brewery company in 
Steubenville, Ohio, designated by the club, 
with the request that 54 kegs uf beer be 
shipped to it, then there would be no sale of 
beer by the defendant to the club and they 
could acquit the defendant, but that in our 
opinion the undisputed facts showed a sale 
and if the jury so found it would be their 
duty to convict. We did not give the jury 
binding instructions to convict, but we did 
refuse to instruct them to acquit and also 
said that the undisputed testimony was suf- 
ficient to support a verdict of guilty if be- 
lieved. We also said in the presence of the 
jury that the fact that the Washington 



Brewery Company may have instituted this 
prosecution to prevent competition, would 
not be a just or legal ground fcr acqutting 
the defendant. 

The defendant was convicted, and imme- 
diately, on motion of the district attorney, 
sentenced, and on the second day after the 
sentence was imposed the defendant by his 
coutisel made the motion now before us, to 
lift the sentence and grant the defendant a 
new trial, on the ground that the court 
erred on the one hand in not instructing the 
jury that the evidence was insuflScient to 
warrant and support a verdict of guilty, and 
on the other hand erred in instructing the 
jury that if they believed the undisputed 
testimony in the case, it was sufficient to 
support a verdict of guilty, and their verdict 
should be guilty. 

OPINION. 

There is no doubt about the fact that the 
**Solidarite Club" obtained 54 kegs of beer 
on March 5, 1908, from the defendant, for 
whish they paid him, and that the beer 
came to Primrose railroad station consigned 
to the defendant; that he paid the railroad 
company the freight, took possession of the 
beer as consignee and afterwards delivered 
it to the club at their hall. This transaction 
without explanation constitutes a sale, and 
the defendant was prima facie guilty of sell- 
ing beer without having obtained a license 
to do so. The burden was on him, when 
the commonwealth rested its case, to show 
that he had a license or that in the transac- 
tion he had acted ale the agent of some one 
who had a license, or that he acted through- 
out th« transaction as the agent of the club 
in purchasing the beer. 

There is no claim that the defendant had 
a license nor was there any testimony offered 
to show that he was acting for some one or 
some company that had a license. Indeed, 
there was no evidence to show whose beer it 
was that was shipped to the defendant. It 
was designated simply as **SteubenviIle 
beer," and was shipped from Steubenville, 
Ohio, to Primrose, Pennsylvania, but 
further than this the jury were told nothing 
about who owned the beer before it left 
Ohio, neither was there evidence to support 
the claim that the defendant was the agent 
of the club in buying beer from some one in 
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Ohio who shipped it to the club. The fact 
that he gave the representative of the chib a 
receipt for the $45 that was paid in advance 
on the beer and agreed in that receipt to de- 
liver the beer to the club on March 6, 190&, 
the fact that the beer was consigned to him, 
the fact that he paid th» freiglit, the fact 
that he delivered it with his own wagon or 
in the one he had for the time being under 
his control and the fact that he was admit- 
tedly a **beer agent" engaged in soliciting 
business for those who sell beer, all negative 
the idea that this transaction was anything 
other than a sale, he being the vendor and 
the steward of the of the club, the purchaser. 

A brewer who has a license to sell beer 
can, of course, have agents and employes to 
assist in carrying on his business, and they 
can, under the brewer's license, do anything 
that he could lawfully do, but certainly 
nothing more. 

The first section of the act of July 30, 
1897, provides among other things, **that 
all wholesale dealers, brewers, distillers, 
rectifiers, compounders, bottlers, storekeep- 
ers and agents having stores or offices in this 
commonwealth dealing in intoxicating 
liquors, either spirituous, vinous, malt or 
brewed, shall pay for the use of the com- 
monwealth for each separate store, brewery, 
distillery, rectifiying, compounding or bot- 
tling establishment or agency, an annual 
license fee as follows: **. . . And distillers 
and brewers shall be permitted to deliver 
their product within the county where the 
license is granted, and all wagons used for 
the purpose of delivering spirituous, malt or 
brewed liquors or any admixture thereof 
shall have marked on the side thereol the 
name of the licensee and the number of his 
license in letters and figures not less than 
four inches in length.'' And the act of 
assembly which provides the form in which 
an application for a brewer's license shall be 
made provides, among other things, that the 
applicant must set out in his application the 
place where his brewery or intended place 
of business is located. 

Taking these provisions of the license law 
and construing them in connection with the 
title of the act (which is **An act to regulate 
and restrain the sale of intoxicating 
liquors") it is apparent that a brewer can- 



not sell at any other place than at his brftw- 
' ery or ^ the place named in his application 
for a license, and can (after sale at his place 
of business) only deliver to the purchasers 
the beer there sold at other points in the 
county in wagons which have been properly 
marked. If he wants to establish agencies 
al other points in the county to which his 
beer may be shipped to an agent and there 
sold and delivered by the agent, he must 
take out an additional license for each 
agency so established. As we said in our 
instructions to the brewers licensed at our 
last license court sales must be made at the 
brewery or place licensed, and delivery, 
actual or constructive, must be made to the 
purchaser at the brewery or as provided by 
the act of assembly in marked wagons or to 
a common carrier for shipment direct to 
him. A brewer can, as we pointed out in 
the opinion filed in the case of Cbmmo7iu;5a/^^ 
V. UikeMcll, No. 70 November Term, 1904, of 
this court, employ persons to solicit orders 
to be filled at the brewery, but the delivery 
of the beer which passes title to the pur- 
chaser, either constructive or actual, must 
be at the brewer}-; the beer to fill a number 
of orders can not be shipped to the agent 
who took them, in a car, to be delivered by 
him to the purchaser at some other place. 
That this is the law will appear by reference 
to the following cases decided by the Su- 
perior and Sui)reme Couits: Commonwealth 
V. Guja^ 28 Superior Court Report 58; Com- 
momveahh v. Pollak, 33 Superior Ct. Report 
600; Commonwealth v. Tynnaner^ 33 Superior 
Court Report 604; Garpracht v. Gtmmon- 
wealth, 96 Pa. 449; Commonwealth v. Hoi- 
stine, 132 Pa. 357; Stewart v. Commonwealth, 
117 Pa. 378. 

The difliculty in determing whether a sale 
of liquor is illegal is not because of any un- 
ceHainty in the law, but arises out of the 
fact that the devices to evade the law are 
numerous and adroit. The **Beer Agent'' 
is one of the devices. He is located in every 
industrial community in the county, and 
wherever he is used by the brewer as a mid- 
dleman to deliver to the purchasers who 
have ordered beer through him the beer 
which has been shipped lo him or in his 
care to fill those orders, he is violating the 
law. Whenever he establishes a place, 
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whetlier it be in a room or freight car, or on 
the curb of the street, from which he de- 
livers beer which has been shipped to him 
by the brewer for delivery to those who 
order beer through him to be delivered at 
their houses, he ia in the eyes of the law 
selling beer at that point, and the license of 
the brewer, his principal, will not protect 
him even though the brewer has placed the 
names of those giving orders to the agent on 
the kegs of the b^er shipped. To repeat: 
A brewer can sell beer only at one place and 
that at the place named in his application 
for license, and orders received by him for 
beer, whether directly from purchasers 
or from agents soliciting orders, must be 
filled at that place and title must pass from 
the brewer to the purchaser then and there. 
Under the provision of the act of assembly 
hereinbefore quoted, the beer which then 
belongs to the purchaser can be taken away 
by the purchaser himself, or it can be de- 
livered to him by the brewer to. any point 
in the county in marked wagons, or it can 
be delivered by the brewer to a common 
carrier to be shipped to the purchaser, but 
no device, however ingenious, by which the 
delivery of the beer is made, which passes 
title at any other point than the place 
licensed, will avail the agent or brewer in 
prosecutions for selling liquor without 
license; and where an agent takes orders 
from persons to deliver beer at their houses 
at some future date and sends those names 
to the brewer and the brewer puts the names 
of the persons giving ihe orders on the kegs 
but in place of delivering the beer to the 
purchasers in wagons or shipping it by com- 
mon carrier direct to them he ships it to the 
agent or some other person at the point 
where the orders were taken to be there de- 
livered to the purchasers who then pay the 
purchase price or have paid it in advance 
to the agent, would be a violation of the 
law. 

That the case of Commonwealth v. Hess^ 
148 Pa. 98, is now authority, may well be 
doubted if we give due consideration to the 
enactment of the limitation contained in the 
act of 1897 giving brewers the right to de- 
liver beer, sold by them at the brewery, to 
any purchasers within the county in wagons 
marked as therein designated. Does not 



the giving of this privilege exclude by im- 
plication the right to go outside the county 
in which the license is granted or to use 
wagons not marked? And it certainly is 
not authority for a brewer outside of the 
state establishing an agency in any county 
of our state to take orders for and deliver 
beer without firat obtaining a license to do 
so from the court of quarter sessions of 
that county. 

And now, June 1, 1908, motion of de- 
fendant to lift sentence and grant him a new 
trial is overruled. 

For commonwealth, C L. V, Acheson. 

For defendant, A. M. Templtton. 

(from Harry Russell Myers, Esq., Washlnfirton, P».l 
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FAYETTE COUNTY, 



PITTSBURG COAL CO.'S APPEAL. 



Mines and mining — Notice by mine inspector — 
Appeals — Injunction — Bituminous field — 
Act of May 15, 1893, P. L, 52, sections 11 
and H, 

No appeal lies to the quarter sessions from a man- 
datory notice given by the mine inspectors to a 
mining company in pursuance of section 11, act 
of May 15, 1893, P. L. 52, to make changes in the 
mine for the immediate protection and safety of 
the miners. Such an appeal can be taken only 
where the proceeding is mstituled under section 
14 of the same act. 

No. 298 December Sessions, 1907. Ap- 
peal of Pittsburg Coal Company from decis- 
ion of mine inspectors. Motion of mine 
inspectors to strike off appeal. 

Opinion by Van Swearingen, J. Filed 
February 25, 1908. 

The question for determination here has 
never been decided. The case comes before 
the court on a motion to strike off an appeal 
of the Pittsburg Coal Company to the court 
of quarter sessions from what it claims is a 
decision of the mine inspector of the Nine- 
teenth bituminous mining district of Penn- 
sylvania, under section 1, Art. 14, of the 
act of May 15, 1893, P. L. 52, entitled *'An 
act relating to bituminous coal mines, and 
providing for the life, health, safety and 
welfare of persons employed therein." 



Digitized by 



Google 



June H, '08. 



PITTSBURGH LEGAL JOURNAL. 



381 



On January 27, 1908, William M. Kel- 
vington, superintendent of Banning No. 1 
Mine, operated by the Pittsburg Coal Com- 
pany, in Perry township, Fayette county, 
received a communication, dated January 
24, 1908, signed by the mine inspectors of 
seven different bituminous mining districts 
in the western part of the state, including 
the inspector of the Nineteenth bituminous 
district, in which said mine is located. The 
communication is as follows: 

*'You are hereby notified that the under- 
signed inspectors of bituminous coal mines 
have proceeded to Banning No. 1 Mine, in 
Perry township, Fayette county, Pa., where 
the danger is alleged to exist, and on Janu- 
ary 22 and 23, 1908, have examined into 
the matter, and, after a full investigation of 
the said mine, we, being all of the inspect- 
ors making such examination, are agreed in 
the opinion that there is immediate danger 
therein, arising from its gaseous condition 
and lack of proper ventilation, the use of 
open lights, ^.nd from deposits of coal dust, 
which endanger the lives, health and se- 
curity of the miners employed therein. 
And you are hereby instructed to remove 
such conditions forthwith and provide at 
least two hundred thousand (200,000) cubic 
feet of air per minute at the inlet or inlets 
> of said mine, and have the said air properly 
and constantly circulated through all the 
working places, main entries and cross en- 
tries, so as to dilute and carry off and ren- 
der harmless the noxious and dangerous 
gases generated therein; to work said mine 
exclusively with locked safety himps; to in- 
stall and maintain a sufficient water system, 
and to thoroughly water and keep wet the 
sides, roof and floor of all working places, 
main entries and cross entries, and to thor- 
oughly water, as herein directed, all work- 
ing places for a distance of not less than one 
hundred (100) feet back from the working 
face immediately before any shot or shots 
are fired; otherwise we shall be obliged to 
apply to the court of common pleas of the 
county of Fayette for an injunction to sus- 
pend tlte work in and about said mine, in 
accordance with the provisions of section 1, 
Art 11, of the act of assembly approved May 
15, 1893, entitled **An act relating to bitu- 
minous coal mines, and providing for the 



lives, health, safety and welfare of persons 
employed therein.*' 

Alleging that this communication was in 
fact a decision of the mine inspector of that 
district, under article 14 of the act, and that 
the orders and directions contained in said 
communication are not called for under the 
true intent and meaning of the bituminous 
mine law and its supplements, and are not 
called for by any danger threatening the 
lives, health and welfare of the persons em- 
ployed in said mine, and that to observe 
and follow said orders and directions would 
be burdensome upon the company in the 
extreme, and would entail great loss und 
waste of outlays already made, and would 
practically suspend the ordinary, fair and 
reasonably safe operation of the mine, the 
Pittsburg Coal Company appealed, and asks 
the court to determine the question involved 
in said decision and appeal, and alleges that 
it stands ready to assist the court in iany 
examination of the mine and the complaint 
of the inspectors which the court may order 
thsough such practical, reputable, compe- 
tent and disinterested persons a? under the 
act of assembly the court may be willing to 
appoint, and prays that the court will ap- 
point three such persons to forthwith ex- 
amine such mine and said case of complaint 
under the instructions of the court and make 
report thereon as required by law. 

The mine inspectors, through their coun- 
sel, now move to strike off said appeal for 
the reason that the communication signed 
by the inspectors was but a notice under 
section 1, Art. 11, of the act, and was not a 
decision under article 14 thereof; that the 
appeal was based on section 1, Art. J 4, and 
does not apply to the matter from which it 
was taken; that section 1, Art. 11, provides 
a remedy for a specific condition, that of 
immediate danger to life or health of em- 
ployes in the mine, and having in itself a 
sufficient statutory proceeding, that pro- 
ceeding is exclusive and no appeal lies under 
article 14. 

Section 1, Art. 11, of the act, so far as 
pertinent to this inquiry, reads as follows: 
**In case, however, where, in the judgment 
of the mine inspector of the district, any 
mine or part of mine is in such dangerous 
condition as to jeopardize life or health, he 
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shall at once notify two of the mine inspect- 
ors of the other districts, whereupon they 
shall at once proceed to the mine where the 
danger exists and examine into the matter, 
and if, after full investigation thereof, they 
shall be agreed in the opinion that there is 
immediate danger, they shall instruct the 
superintendent of the mine in writing to re- 
move such condition forthwith, and in case 
said superintendent shall fail to do so, then 
they shall apply, in the name of the com- 
monwealth, to the court of common pleas of 
the county, or, in case the court shall not be 
in session, to a judge of the said court in 
chambers in which the mine may be located, 
for an injunction to suspend all work in and 
about said mine, whereupon said court or 
judge shall at once proceed to hear and de- 
termine speedily the same, and, if the cause 
appear to be sufficient after hearing the 
parties and their evidence, as in like cases, 
shall issue its writ to restrain the working of 
said mirfe until all cause of danger is re- 
moved." 

Section 1, Art. 14, of the act reads thus: 
**The mine inspector shall exercise a sound 
discretion in the enforcement of the pro- 
visions of this act, and if the operator, 
owner, miners, superintendent, mine fore- 
man, or other persons employed in or about 
the mine as aforesaid shall not be satisfied 
with any decision the mine inspector may 
arrive at in the discharge of his duties under 
this act, which said decision shall be in 
writing signed by the mine inspector, the 
said owner, operator, superintendent, mine 
foreman or other person specified above 
shall either promptly comply therewith, or 
within seven days from the date thereof ap- 
peal from such decision to the court of 
quarter sessions of the county wherein the 
mine is located, and said court shall speedily 
determine the question involved in said de- 
cision and appeal and the decision of said 
court shall be binding and conclusive.'* 

Section 2, Art. 14, provides: **The court 
or the judge of said court in chambers may, 
in its discretion, appoint three practical, 
reputable, competent and disinterested per- 
sons, whose duty it shall be, under instruc- 
tions of the said court, to forthwith examine 
such mine or other cause of complaint and 
report, under oath, the facts as they exist 



or may have been, together with their opin- 
ions thereon, within thirty days after their 
appointment. The report of said board shall 
become absolute unless exceptions thereto 
shall be filed within ten days Jifter the notice 
of the filing thereof by the owner, operator, 
mine superintendent, mine foreman, mine 
inspector and other persons, as aforesaid, 
and if exceptions are filed the court shall at 
once hear and determine the same and the 
decision shall be final and conclusive.'* 

Tt is argued by counsel for the Pittsburg 
Coal Company that the language of the com- 
munication signed by the mine inspectors is 
so strong that it amounts to a decision 
under article 14 of the act, and that the 
company would not be safe if it had failed 
to appeal from it as a decision of the mine 
inspector of the district, under penalty of 
having it enforced against the company as a 
decision under article 14 after the time for 
appeal had expired. On the other hand, 
counsel for the mine inspectors disclaim any 
intention of considering the communication 
as a decision under article 14, but aver the 
purpose of it to be but a notice under article 
11. 

The purpose of these two articles of this 
act seem to be entirely different. The pro- 
visions of article 11 apply only when con- 
ditions in the mine are such as to jeopardize 
life or health. In such case action must be 
taken at once by the mine inspector of the 
district in which the mine is located; he 
must notify two of the mine inspectors of 
the other districts, and he and they, acting 
together, shall then examine into the 
matter, and if, after full investigation there- 
of, they shall be agreed in the opinion that 
there ie imminent danger, they shall notify 
the superintendent of the mine in writing to 
remove such condition forthwith, and in 
case the danger is not forthwith removed 
the mine inspectors shall then have the right 
to apply to the court of common pleas, or a 
judge thereof, for an injunction to suspend 
all work in and about the mine until such 
danger i.s removed. It is a matter demand- 
ing immediate action and requiring imme- 
diate results, to protect the lives and health 
of the miners. Many cases may occur 
where it is absolutely necessary that these 
results be obtained within a few hours. 
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Such results would he impossihle if the 
mine owners or operators should have the 
right to consider for seven days the matter 
of an appeal, and should then require the 
court, possibly during its busiest sessions, 
to make an investigation into the matter 
alleged by the mine inspectors, or appoint 
three persons under the act to make the in- 
vestigation, who would have thirty days in 
which to make their report, which report 
would not then become absolute until ten 
days thereafter, even if no exceptions were 
filed, and if exceptions were filed, then the 
courl would be required to pass upon the 
exceptions before anything definite could be 
determined. In this way more than six 
weeks' time might and probably would be 
consumed after the investigation and notice 
bj the mine inspectors before a determina- 
tion as to the dangerous condition of the 
mine could be obtained. Such cannot he 
the intention of the act. 

The directions and instructions in the 
notice from the mine inspectors in this case 
R8 to the manner in which the alleged danger 
shall be removed, and as to what shall be 
done to put the mine in safe and proper con- 
dition, are to be considered merely as 
suggestions or recommendations from the 
mine inspectors who examined the mine. 
The company is not bound to follow out 
these directions and instructions. Tlie com- 
pany is at liberty to use any other method 
or means that it may &ee fit to adopt to put 
and keep the mine in a safe condition. The 
only result to be obtained is the safe con- 
dition of the mine for the workingmen em- 
ployed therein. If, in the opinion of the 
officers of tha company, the condition of the 
mine is not dangerous, and the}' are willing 
to stand on that opinion, the company need 
take no action whatever on the notice from 
the mine inspectors. The matter can then 
be determined by an application by the 
mine inspectors for an injunction to suspend 
the work in and about the mine until the 
alleged danger is removed. 

The fact that in this case six mine in- 
spectors of the other districts were notified 
by the inspector of the district in which the 
mine is located, and that they all joined 
with him in the examination of the alleged 
dangerous condition of the mine, does not 



in any way affect the case or invalidate the 
proceedings under article 11. The act re- 
quires the notification of but two inspectors 
of other districts who shall assist in making 
the examination and investigation, but it 
does not prohibit the notification of more 
than that number, and the fact that more 
than that number act in the matter cannot 
prejudice the rights of any of the parties 
concerned. It is of benefit and not harm, 
as tending to secure a better and sounder 
judgment as to the real condition of the 
mine relative to danger to the lives or health 
of those emnloyed therein. 

Article J4 of the act is not intended to 
apply to a condition of imminent danger at 
the mine. Its provisions are too slow. It 
is intended to provide a plan for review by 
the courts of the decision of the mine in- 
spector of the district wherein the particular 
mine is located in matters of operation and 
regulation other than that of immediate 
danger to the lives or health of the miners. 
It does not apply in cases where three mine 
inspectors, under authority of article 11, 
give notice as to imminent danger to life or 
health at the mine. The notice, in this 
case, given by the mine inspectors to the 
superintendent of the mine, by its language 
as well as by its positive averment at the 
close, shows time the inspectors were pro- 
ceeding under article 11. 

These two methods of procedure are 
applicable respectively and and separately 
to the two articles of the act under considera- 
tion. The matter of decision and appeal 
applies only to article 14, and the matter of 
notice and injunction applies only to article 
1 1 . The remedy i« the one case is the court 
of quarter sessions, and in the other it is in 
the court of common pleas. 

Each of these articles of the act has its 
own method for the enforcement of its pro- 
visions, and this method in each case must 
be taken as conclusive. **In all cases 
where a remedy is provided", or duty enjoined 
or anything directed to be done by any act 
I or acts of assembly of this commonwealth, 
the directions of the said acts shall be strictly 
pursued.'' Act of March 21, 1806, Sec. 13, 
4 Sm. 332; 1 Purdon's Digest, 13th Ed., 
271. **When a statute creates a right and 
provides a particular mode by which it may 
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be vindicated, no other remedy than that 
afforded by the statute can be enforced.'* 
Borough of Bdizhoover v. Gollings, 101 Pa. 
293. **In all cases in the courts where the 
authority to proceed is conferred by statute, 
and where the manner of obtaining juris- 
diction is prescribed by statute, the mode of 
proceeding is mandatory, and must be 
strictly complied with, or the proceedings 
will be utterly void." Harris v. Mercury 
202 Pa. 313; Norwegian Street, 81 Pa. 349. 

Applying the above rule to this case, it is 
clear that an appeal to the court of quarter 
sessions from a notice preliminary to an 
application for an injunction in the court of 
common pleas, and especially when the 
appeal is taken in direct opposition to the 
provisions of that article of the act under 
which the proceedings in this case are in- 
stituted, confers no jurisdiction upon the 
court of quarter sessions, and consequently 
the appeal and all proceedings thereon would 
be absolutely void. **It has been repeatedly 
held that courts have no disi>en8ing power, 
even in matters of practice, when the legis- 
lature has spoken." Harris v. Mercur, 
supra. Consequently there is nothing for 
the court to do but to strike off this appeal. 

And now, February 25, 1908, for the 
reasons set forth in the opinion herewith 
filed, it is ordered that the appeal in this 
case be and the same is hereby stricken off. 

For mine inspectors, D. M. Hertzog and 
John E. Kunkle. 

For coal company, Howell, Shirgis tC* Mor- 
row. 

[From D. W. McDonald, Esq., Unlontown, Pa.J 



The right of a lien creditor to enforce his 
lien after a discharge of the debtor in bank- 
ruputcy is sustanied in Flint v. Chaloupka 
(Neb.) Ill N. W. 465, 13 L.R.A.(N.S.) 
309, in harmony with the great weight of 
authoritv. 



The liability of a depositor to whom an 
insolvent bank has paid a check in the 
usual course of business is denied in Mc- 
Gregor V. Battle, 128 Ga. 577, 58 S. E. 28, 
13 L.R.A.(N.S.) 185, where the depositor 
had no notice of the bank's insolvency. 



Ignorance of the intoxicating character of 
a beverage sold is held, in Haynes v. State 
(Tenn.) 105 S. W. 25J, 13 L.R.A.(N.S.) 
559, to be no defense to a prosecution for 
selling intoxicating liquors without a license. 



The right to consider the obstruction of 
surface water as an element of damages in 
eminent domain proceedings for a railroad 
right of way is sustained in Arkansas Vallev 
& W. R. Co. V. Witt (Okla. ) 91 Pac. 897. 
13L.R A.(N.S.) 237. 



The novel question of the right of a ten- 
ant to lease the outside wall of the building 
to a third person for advertising purposes is 
decided against the tenant, in Louisville 
Gunning System v. Parks, 31 Ky. L. Rep. 
917, 104 S. W. 331, 13 L.R.A.(N. S.) 587. 



The liability of the supreme tent of an 
unincorporated fraternal beneficiary order 
for injuries received by a candidate in the 
performance of those ceremonies which gen- 
erally accompany his initiation, which are 
conducted by the officers of a subordinate 
tent, is sustained in Thompson v. Supreme 
Tent, K. M. 189 N. Y. 294, 82 N. E. HI, 
13L.R.A.(N.S.) 314. 



In the catje of Matter of Lufty, 19 Am. B. 
R. 614, it appeared that attachments were 
levied on property of a debtor, which was 
taken possession of by a sheriflF, and there- 
after a sheriff's jury found the property to 
belong to a third party, and the first attach- 
ing creditor withdrew his attachment, and 
meanwhile a petition in bankruptcy had 
been filed against the debtor, and both the 
claimant and the sheriff had notice thereof 
prior to the delivery of the property to the 
claimant. It was held that such delivery 
was in derogation of the bankruptcy pro- 
ceedings; and that the bankruptcy court 
would order the goods, or their value, to be 
returned to the receiver in bankruptcy. 



The right to set up by cross bill inequit- 
able conduct of plaintiff in respect to sub- 
ject-matter not involved in the original bill 
is denied in Peters v. Case (W. Va.) 67 S. 
E. 733, 13L.R.A.(N.S.) 408. 
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PITTSBURGH. PA., JULY 1. 1908. 

ALLEGHENY COUNTY. 

McDonald, Trustee, St. Thomas' Ro- 
man Catholic Congregation of Brad- 
dock V. Monongahela Cemetery Co. 

Cemetery — Sales of lota — Divimn of proceeds — 
Commissions — Saie of part of cemetery. 

A cemetery company may makeao agreement to give 
a church one-half the proceeds of the sale of lots 
in a part of the cemetery. Such an arrangement 
is not a diversion of income from cemetery pur- 
poses hut is in the nature of a commission for 
making sales. 

A cemetery company may sell off a part .of the 
land it has purchased for cemetery purposes 
provided the rights of lot owners are not in- 
fringed. 

No. 207 January Term, 1908. In Equity. 

Opinion by Shafer, J. Filed June 8, 
1908. 

The bill is for an account and for specific 
performance of contract to convey lots 
belonging to the defendant company. 

FINDINGS OF FACT. 

1. The defendant company was incor- 
porated February 24, 1883, in the Common 
Pleas of Allegheny county, under the cor- 
poration act of April 29, 1874, for the 
purpose of maintaining a public cemetery. 
The charter provides that the company 
shall have power to purchase land, to divide 
it into suitable plats and burial lots, to sell 
and dispose of the same for the purpose of 
sepulchre to individuals, societies or con- 
gregations, and that the income of the cor- 
poration, after paying for the laud, shall be 
applied to the improvement of the cemetery 
and its perpetual maintenance. 

2. The defendant company thereupon 
purchased from various persons contiguous 
tracts pf land containing in all about 65 



acres for the purpose of a cemetery and 
proceeded to improve the same and sold lots 
therein for burial purposes. 

3. Thereafter, on October 16, 1883, an 
indenture was made between the defendant 
company and the Very Rev. John Hickey, 
rector for and in behalf of St. Thomas' 
Roman Catholic congregation, being Exhibit 
A of the bill, whereby the cemetery com- 
pany granted, bargained and sold to the 
rector and his successors on behalf of the 
congregation a certain tract of land described 
by metes and bounds, containing 18 acres, 
being part of the lands purchased for 
cemetery purposes by the company, said 
lands to be thereafter known as St. Thomas' 
Roman Catholic cemetery. The agreements 
provides that the cemetery company shall 
lay out in sections, lots and graves, plant 
shrubs and otherwise ornament, not exceed- 
ing five acres of this land at a time as the 
demand for burial places might require, the 
average price of the lots being fixed at Ifrom 
$25 to $50 with power in the rector of the 
church to increase or diminish this as should 
be deemed expedient. It is then agreed 
that when lots are sold in the St. Thomas' 
division of the cemetery the cemetery com- 
pany is to receive one-half the proceeds of 
such sale and the congregation the other 
half, to be paid over monthly. It is further 
agreed that the cemetery company will at 
any future time make a deed in fee to the 
church for all the unsold and unoccupied 
portion of the St. Thomas cemetery upon 
the payment of $1,000 per acre and an 
equitable adjustment of the improvements 
made and the money expended on the same, 
and. also that they will deed in fee simple 
that portion of the cemetery in which inter- 
ments have been made and paid for up to 
that date, the Monongahela Cemetery Com- 
pany thereafter to relinquish all claims to 
control in any way of lots in St. Thomas' 
cemetery, the St. Thomas cemetery, how- 
ever, reserving right of way over all the ave- 
nues and streets in the rest of the company's 
ground; and it is further provided that 
when all the bonds and monies invested in 
the purchases and improvements of the 
Monongahela Cemetery Company have been 
paid and redeemed, then the company with- 
out any further payment will convey to St. 
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Thomas* church in fee all the lots remaining 
unsold in the 18 acres; and further that the 
cemetery company will give one acre as a 
burial place for the poor of St. Thomas and 
other neighboring churches, being Catholics, 
nnd that the cemetery company will not sell 
burial privileges to any persons except such 
Catholics as shall first have permits from 
the pastors of either St. Thomas or St. Jos- 
eph Roman Catholic churches. 

4. Shortly thereafter the 18 acres above 
mentioned was dedicated as a cemetery ac- 
cording to the rights of the Roman Catholic 
church, and it has ever since been used as a 
burying place by the congregation for its 
members and others, and a large number of 
lots have been sold, a large number of per- 
sons buried and many costly monuments 
and improven^ents erected by the lot hold- 
ers, members of the church. 

6. The debt of the cemetery incurred for 
the purchase of the land and the improve- 
ments thereon is over $100,000. 

6. No accounting has ever been had be- 
tween the parties of the proceeds of sales of 
lots in the St. Thomas division of the ceme- 
tery, although various communications were 
had between the parties in regard to the 
same. It is claimed by the defendants that 
in 1897 it was agreed that the contract be- 
tween the parties in regard to these lots 
should be abandoned and cancelled, that all 
money then in the treasury of the company 
and thereafter to be realized from the sale of 
lots should be applied to the debts of the 
company, the reason alleged for this contract 
being the threatened insolvency of the com- 
pany and appointment of a receivership. 
This allegation the defendant has failed to 
prove. The testimony offered in support of 
it is that of Mr. Corey, the president, as to 
conversations had with Father Hickey, 
rector of the church. It seems very pro- 
bable that the financial situation of the ceme- 
tery company discussed between the parties 
was one reason at least for the delay of the 
congregation in calling for an account, but 
it does not appear that either Mr. Corey, as 
president of the company, or Father Hickey. 
as rector of the church, were authorized to 
annul the contract for the company and the 
congregation respectively, and even if they 
were, the testimony is too vague and in- 



definite as to what was said and done to 
justify a finding that the contract was in any 
way abandoned or surrendered. 

7. A large number of sales of lots have 
been made by the cemetery company in the 
St. Thomas' division above mentioned for 
which moneys have been received by the 
cemetery company and no part of the 
purchase money paid to the congregatioD, 
and a considerable credit therefore stands 
upon the books of the cemetery company 
in favor cf the congregation if the contract 
is to be carried out. 

CONCLUSIONS OP LA.W. 

1. The defenses set up to the bill by the 
defendant are substantially: First, that 
the contract in question had been modified 
or abandoned; and second, that it is ultra 
vires. The finding of fact that there was 
no modification or abandonment of the con- 
tract, if correct, disposes of the first. 

2. It is claimed that the contract is ultra 
vires because the payment of one-half of 
the proceeds of the sale of lots in the St. 
Thomas division to the congregation is a 
diversion of the income from cemetery 
purposes, and that the conveyance in fee 
of such part of the 18 acres as is not ac- 
tually used for burial purposes by the con- 
gregation on payment of the $1000 per acre 
is a diversion of part of the lands from tha 
use to which they were dedicated. 

3. As to the first of these claims that the 
company has no right to divert from ceme- 
tery use any part of the proceeds of the sak 
ot lots, we are of the opinion that the ceme- 
tery company has power to sell its 
lots, provided they are sold for burial 
purposes, for any price it can procure for 
the same, and that it has a right if it thinks 
proper to do so to agree to pay a commission 
or share of the purchase price to an agent 
for sale or any other person or body in a 
position to increase the sale of lots and 
bring customers which it would not other- 
wise have, and that the arrangement there- 
fore to pay one- half of the proceeds of sales 
of certain lots to a Catholic church whose 
members were to be the purchasers is not 
ultra vires. 

4. The defendant claims that the ceme- 
tery company is a quasi public corporation, 
and that when it has once purchased a tract 
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of land and opened it for cemetery purposes, 
it is incapable of selling any part of it ex- 
cept for burial purposes. This we do not 
understand to be the law. There seems to 
be no reason why a cemetery company may 
not sell its land as well as any other cor- 
poration, provided it does not infringe upon 
the rights of the grantees of burial privileges. 
There seems to be no reason why it may 
not sell parts of its land not used for burial 
purposes, so long as the sale proposed does 
not deprive the lot holders of the use of and 
reasonable access to their lots or interfere 
with the integrity of the cemetery as a 
burial place. It is not claimed in this case 
that the sale in question does any of these 
things, and the only objection to the sale of 
the unoccupied portions of the 18 acres that 
conld be made would seem to be by the lot 
holders in that part of the cemetery who 
might object to the lots immediately sur- 
rounding their lots being sold, but we have 
here no such objection. 

5. The deed in question has been dis- 
cussed by counsel on both sides as a purely 
executory contract and some parts of it 
speak as if that were the intention of the 
parties. It will be observed however that 
the operative part of the deed is not an 
agreement to sell the 18 acres to the congre- 
gation, but is a formal and complete con- 
veyance by the usual technical words for 
that purpose, in the present tense, from the 
cemetery company to the church. The 
other parts may be treated as a provision for 
the payment of the purchase money, the 
conveyance being made not for any specified 
purchase money, but **for and in considera- 
tion of the payments and conditions herein- 
after mentioned to be fulfilled strictly and 
lawfully made by the parties of the second 
part." 

6. Even if the contract were ultra vires, 
it does not now lie in the power of the de- 
fendant to allege that as a defense, it having 
for a long time acted upon the contract and 
reaped the benefits of it and having in its 
possession the fruits of it. 

7. We are of the opinion, therefore, that 
the plaintiff is entitled to an account of the 
proceeds of sales of lots made i)y the ceme- 
tery company in the 18 acres designated as 
St. Thomas' cemetery, in order that there 



may be ascertained what amount, if any, is 
due from the cemetery company to St. 
Thomas' congregation on account of the sale 
of lots and to a decree for the payment 
thereof; and further to an account of the 
moneys expended by the cemetery company 
for improvements upon or connected with 
the St. Thomas' cemetery, in order that the 
equitable share of such improvements made 
and money expended on said land may be 
ascertained; and further to a decree for 
specific performance of the contract for the 
conveyance or further assurance to the con- 
gregation of all the unsold and unoccupied 
portion of said St. Thomas' cemetery on 
payment of $1,000 per acre, and an equit- 
able share of the improvements made and 
money expended on the same, without mak- 
ing payment, however, for sueh part of the 
one acre set aside for burial of paupers as is 
not already occupied, and to a like convey- 
ance without further payment of that por- 
tion of the said St. Thomas' cemetery in 
which interments have been made and paid 
for, together with the rights of way in said 
deeds reserved over the other portions of the 
Monongahela Cemetery Company's land, 
and that each of the parties pay one-half 
the costs. 



(Common Pleas No. 2, Allegheny Co.) 

MAY, Trustee, v. MONONGAHELA 
CEMETERY CO. 

Corporation — Suit — Intervmtion by stockholder, 

A stockholder cannot intervene in a suit against 
the corporation without showing he has re- 
quested the corporation to make proper defense 
and that it has refused to do so. 

No. 206 January Term, 1908. Sur peti- 
tion of A. 0. Tintsman to be allowed to in- 
tervene. 

Opinion by Shafer, J. Filed May 11, 
1908. 

The bill is for specific performance of a 
contract alleged to have been made between 
the cemetery company, defendant, and the 
plaintiff, to convey to the plaintiflf a con- 
siderable part of the land devoted to ceme- 
tery uses belonging to the defendant. The 
petitioner, A. 0. Tintsman, is a member of 



Digitized by 



Google 



388 



PITTSBURGH LEGAL JOURNAL. 



tiumber 61 



the defendant company and a lot owner in 
its cemetery, and he asks leave to intervene 
as a party defendant, that he may file a 
cross-bill or answer for the purpose of pro- 
tecting his interest, alleging that the con- 
tract which it is sought to enforce was one 
which the cemetery company had no right 
to make, and the enforcement of which 
would be prejudicial to his rights as a lot 
owner. The plaintiff objects to the granting 
of this petition that the petitioner does not 
show that he has requested the corporation 
itself to make the defenses which he pro- 
poses to make, and does not show how he 
would be injured as a lot owner if the con- 
tract in question were carried out. This 
case is set down for trial on bill, answer and 
replication, and from the pleadings it ap- 
pears that the plaintiff is seeking to enforce 
a contract made almost twenty-five years 
ago, the general object of which is to turn a 
part of the cemetery in question into a 
Roman Catholic burying ground for a par- 
ticular congregation, and the money re- 
ceived from the sales of lots in that particu- 
lar part of the cemetery to be divided equally 
between the cemetery company and the con- 
gregation; and a further agreement that 
upon the payment of a certain sum per acre 
the cemetery company would convey that 
portion of the cemetery to the congregation. 
The bill is for an account of moneys received 
for the sale of lots and for specific perform- 
ance of the agreement to convey, and the 
defense set up in the answer is substantially 
that the contract alleged is ultra vires and 
void. 

We are unable to see how the rights of 
the petitioner as a lot owner can rise* higher 
than those of the company itself. If the 
company declined to set up the ultra vires 
character of the contract upon his demand 
that it should do so, there might be some 
reason for allowing him to intervene, but 
the company sets that up fully in its answer. 
We are of opinion that the petitioner has 
not shown any sufficient reason for being 
allowed to become a defendant, either for 
himself or on behalf of any others who 
might wish to join him, and the petition is 
therefore dismissed. 



(Common Pleas No. 2, Allegheny Co.) 

May, Trustee, St. Joseph's Roman 
Catholic Congregation of Braddock 
V. Same. 

No. 206 January Term, 1908. In Equity. 

Opinion by Shafer, J. Filed June 8, 
1908. 

The bill is for an account and for specific 
performance of contract to convey lands. 

FINDINGS OP PACT. 

1. The bill herein was filed with a simi- 
lar bill by another Catholic congregation of 
Braddock against the same defendant at No. 
207 January Term, 1908, the two cases hav- 
ing been tried together by the same counsel, 
the facts in each case being, with one or two 
unimportant variations, identical, and the 
questions of law and fact disputed between 
the parties completely identical. We have 
not therefore deemed it necessary to dupli- 
cate the findings of fact and conclusions of 
law already filed in that case. 

2. The deed between the parties in the 
present case conveys about five acres of land 
belonging to the cemetery company, adjoin- 
ing the 18 acres described in the deed, con- 
veyed to St. Thomas* church, and in ques- 
tion ill the case above mentioned. The 
deed contains no provision for any land to 
be given gratuitously for the burial of 
paupers as does the deed to St. Thomas' 
church. In all other respects, so far as we 
can find, the deed which is printed as Ex- 
hibit A of the bill, is identical in eflfect with 
the deed to St. Thomas' church above men- 
tioned, and we find the facts of this case to 
be, except as to the description of the land 
and the omission in the present case of any 
agreement for paupers, the same as in the 
case of St. Thomas' church, and the con- 
clusions of law in that case are fully appli- 
cable to this. 

3. We are of the opinion, therefore, that 
the plaintiff is entitled to an account of the 
proceeds of sale of lots made by the cemetery 
company in the five acres designated as St. . 
Joseph's cemetery, in order that there may 
be ascertained what amount, if any, is due 
from the cemetery company to St. Joseph's 
congregation on account of the sale of lots 
and to a decree for the payment thereof; 
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and further to an account of the moneys ex- 
pended by the cemetery company for im- 
provements upon or connected with St. 
Joseph's cemetery, in order that the equit- 
able share of such improvements made and 
money expended on said land may be ascer- 
tained; and further to a decree for specific 
performance of the contract for the convey- 
ance or further assurance to the congrega- 
tion of all the unsold and unoccupied por- 
tion of said St. Joseph's cemetery on pay- 
ment of $1,000 per acre, and an equitable 
share of the improvements made and money 
expended on the same, and to a like con- 
veyance without further payment for that 
portion of the said St. Joseph's cemetery in 
v^hich interments have been made and paid 
for, together with the rights of way in said 
deeds reserved over the other portions of the 
Monongahela Cemetery Company*8 land, 
and that each of the parties pay one-half 
the costs. 

For plaintiff, Charles D, Qillespie. 

For defendant, Joseph F. Mayhugh, 



(Ck>mmon Pleas No. 2, Allegheny CJo ) 
ROBERTSON v. PAUL et al. 

Agency — Reed estate — Re-sale — Profits, 

Where a real estate agent effects a sale and after- 
wards becomes interested in the property and 
makes a rensale at an advanced price to parties 
not in contemplation at the time of the first sale, 
the original owner has no claim on the profits. 

No. 682 January Term, 1908. In Equity. 

Opinion by Shafer, J. Filed June lb, 
1908. 

The bill is to require the defendants to 
account for the proceeds of the sale of land 
received by them upon an alleged breach of 
the duty .owed by them to the plaintifiF in 
respect to it. 

FINDINGS OF FACT. 

1. In the summer of 1906, and for some 
time prior thereto, the plaintiff was the owner 
of a tract of land containing about twenty-one 
acres in Leet township, Alleglieny county, 
bordering on the Ohio river at the mouth of 
Big Sewickley creek, and lying between the 
Ft. Wayne Railroad and the river, but not 
touching the railroad in any i)art. The land 



management and control of the property 
was in Thomas Chester, a cousin of the 
plaintiff, with whom all the dealings of the 
defendants in regard to the land were had. 

2. Sometime in the summer of 1905 
there was some talk between Chester and C. 
G. Paul, one of the defendants, who was a 
real estate agent, as to the land in question, 
and Chester offered, to sell it to Paul at a 
price of $1,000 per acre, which Paul de- 
clined. There was some talk between the 
parties as to the employment of Paul and 
the commission that might be payable in 
case of such employment, but the matter 
was dropped and nothing further passed be- 
tween the parties at this time, nor for a long 
time afterwards. 

3. In the fall of 1906 William T. Lyon, 
one of the defendants, engaged Paul as his 
agent to assist in the purchasing of a tract 
of land for a manufacturing company with 
whioh he was connected, and in the course 
of his endeavors to find such a property, 
attention was called to the property of the 
plaintiff, and Paul, about December 1, 1906, 
went to Chester and reminded him of the 
talk they had had. Whereupon Chester 
said that he was then asking $1,500 an acre 
for the property. Paul and Lyon then 
visited Chester and went with him to look 
at the land, and on December 15, 1906, an 
agreement was entered into between Chester, 
acting as agent for the plaintiff, and William 
T. Lyon for the purchase of the land at 
$1,000 an acre, and $1,000 hand money was 
paid by Lyon, and at this time it was fetated 
by Paul to Chester that he was looking to 
Lyon only for commission. Shortly after- 
wards it was requested by Lyon and agreed 
to by Chester that the deed when made 
should be made out in the name of one, L. 
L. Duffee. 

4. About the same time the defendant, 
Lyon, through Chester, purchased from one, 
Kaufmann, a tract of some five or six acres 
adjoining the plaintiff's land, and also ad- 
joining the railroad, the intention being to 
unite the two together and thus make a 
manufacturing site connected with both the 
river and the railroad. 

5. On December 22, 1906, application 
for a charter for the Leetsdale Land Com- 
pany was executed, in which William T. 
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Lyon subscribed for seventy shares, C. G. 
Paul for sixty-five shares and William F. 
Phillips, the other defendant, for sixty-fire 
shares. So far as appears from the evidence, 
the organization of this company was not 
in contemplation on December 15, 1906, 
and it is claimed by defendants that it was 
organized to take the properties, because 
Lyon was not financially able to do so. 

6. In February, 1907, Paul was in- 
formed that the Zug Iron & Steel Company 
were looking for a* manufacturing site of this 
nature and took up negotiations with them 
and sold the property, that is, the Robertson 
and Kaufmann tracts together, for the Leets- 
dale Land Company to the Zug Iron & Steel 
Company for the price of $69,100, and in 
March, 1907, the plaintiff and Kaufmann 
conveyed their respective tracts to Duffee, 
who conveyed them to the Leetsdale Land 
Company within a few days thereafter, and 
the Leetsdale Land Company shortly after 
conveyed the same to the Zug Iron & Steel 
Company. 

7. The claim of the plaintiff against the 
three defendants is that Paul was the agent 
of the plaintiff to sell the land; that the 
other two defendants knew this; that Paul 
and the other defendants had agreed to- 
gether that Paul should induce the plaintiff 
to sell the land for less than its value; and 
they would then purchase it through the 
devise of the land company, and that they 
should share the profits. 

We find the facts to be that Phillips knew 
nothiug at all about the purchase until after 
it was made, and that Lyon supposed Paul 
to be his agent and knew nothing of any 
agency of Paul for the plaintiff; and that 
while there was talk between the plaintiff 
and defendants which might indicate that 
Chester looked upon Paul as acting for him, 
there is no evidence that Paul in any way 
deceived the plaintiff or knew of any better 
price that could be obtained for the land, 
nor that he had any intention at the time oif 
the purchase of becoming an owner of the 
land or any part thereof. 

CONCLUSIONS OF LAW. 

1. Even if Paul is to be treated as hav- 
ing acted as agent of the plaintiff to sell the 
land, his employment as such was com- 
pletely ended on December 15, 1906, when 



be had bronght the partiefl together and 
procured the bargain to be made between 
them. His subsequent joining with Lyon 
and others in forming a company to pur- 
chase the land is not material in this case 
unless it should appear that this was in 
contemplation when the sale was effected, 
and of this, as we have said, there is no 
evidence. 

2. The combination of the tract of land 
belonging to the plaintiff with that of Kauf- 
mann, which connected it with the railroad, 
undoubtedly made the whole much more 
valuable than either part was before, and 
the parties making the purchase were taking 
the risk of being able to consumate both the 
sales and unite the two properties, and the 
advanced price which they obtained, so far 
as appears from the evidence, is to be at- 
tributed 'to this successful combination 
rather than to any concealment or misrepre- 
sentation of value by Paul. It does not 
appear therefore that the plaintiff has been 
injured in any way. 

The bill should be dismissed with costs. 
Let a decree be drawn accordingly. 

For plaintiff, Carpenter & ChaltarU. 

For defendants, Stone & Stone, 



^onvt of ^otnmou ^HvcSr 

ELK COUNTY. 

RIDGWAY GRAIN CO. v. PENN- 
SYLVANIA RAILROAD CO. 



Carrieri^—Actions — Affidavit of defence — Prac- 
tice (C. R). 

Where a common carrier wrongfully delivers goods 
shipped upon a bill of lading the shipper may 
waive the tort and bring his action in assumpsit 
for breach of contract, and in such case he is en- 
titled to all of the incidents of such action in- 
cluding an affidavit of defence. 

No. 130 January Term, 1908. Rule for 
judgment for want of affidavit of defence. 

Opinion by Hall, P. J. Filed April 6, 
1908. 

This is an action of assumpsit brought to 
recover damages for breach of certain written 
contracts, known as bills of lading, whereby 
the defendant company for a stipulated 
consideration agreed to accept transport and 
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deliver seventeen different shipments of 
grain consigned to various persond or their 
order at terminal points on the lines of the 
defendant company. 

The defendant claims that the action is 
one in its nature ex delicto and, therefore, 
no affidavit of defence is required and cites 
the case of Corry v. Penna. R, R, Co.^ 194 
Pa. 516, to the effect that, *»Under the act 
of May 25, 1887, the actions of assumpsit 
for which judgment may be taken for want 
of an affidavit of defence are limited to such 
as are founded on contract alone, and do 
not include cases in which the cause of 
action is ex delicto, or of a mixed character 
of contract and tort." This is a proposition 
of law which may not be denied, but the 
case cited was one where the plaintiff in- 
tended to become a passenger but before 
buying her ticket sent her trunk to the 
defendant's station, where it was so neg- 
ligently and carelessly kept that before her 
arrival to pay her fare it was rifled of its 
contents, and the court held that under 
such circumstances the careless keeping of 
the trunk before the plaintiff became a 
passenger was necessarily the subject of an 
action on the case for damages for negligence 
which is essentially an action ex delicto, 
since there was as yet no contract between 
the plaintiff and the defendant company. 
Mr. Chief Justice Green, in his opinion in 
that case, said: * 'According to the plain- 
tiff's statement of her cause of action she 
had not assumed the relation of passenger 
and carrier with the defendant at the time 
of the loss of her goods. ... At the 
time the articles were taken she had not be- 
come a passenger, and hence the company 
never did undctake to carry her and her 
missing baggage to her destination. It fol- 
lows that the cause of action could not be 
founded upon a contract to carry the plain- 
tiff and her missing articles to her destina- 
tioUj and henpe the loss of them is not a 
breach of a contract of carriage." Referring 
to the act of 1887, he further saye: **It 
seems to us quite clear that it was intended 
to limit the actions of assumpsit for which 
judgment may be asked for want of an affi- 
davit of defence to such only as were 
founded upon contract alone. There is 
nothing in the languge of either section 



which contemplates cases in which the cause 
of action may be ex delicto or of a mixed 
character containing an element of contract 
and an elment of tort. The plain inference 
from the language of both sections is that it 
was the intention of the legislature to limit 
this remedy to causes of action which were 
either actually in writing or contracts the 
whole details of which could be plainly set 
down in writing, with particular terms and 
limitations, so that a liability for the pay- 
ment of a definite sutn of money could be 
expressed.'* 

There is a clear distinction between that 
case and the present one for the reason that 
in the present case in each instance the de- 
fendant company is alleged to have executed 
or become privy to a written contiact with 
the plaintiff for a valuable consideration be- 
fore accepting the goods for shipment, and 
the action is brought expressly to recover 
damages for the breach of such contracts, 
which damages consists clearly in the lia- 
bility for the payment of a definite sum of 
money, to wit: the amount of the drafts at- 
tached to the several bills of lading which 
the plaintiff would have received prior to 
the delivery of the goods if the contracts had 
not been violated. 

The plaintiff's statement consists of seven- 
teen separate counts, each for a shipment of 
grain, with a single exception consigned to 
the order of the shippers or to some other 
person. In one case only, which is set out 
in the fourth count, the shipment was made 
to the **Ridgway Grain Company" without 
the use of the word **order." 

A bill of lading was issued in every case, 
and each of the bills of lading contain a 
condition to the effect that if the word 
**order" was written immediately before or 
after the name of the party to whose order 
the property was consigned, the surrender 
of the bill of lading should be required be- 
fore the delivery of the property. And in 
the single case where the word **order" was 
not so written it is alleged that the property 
was consigned to the Ridgway Grain Com- 
pany, at Philipsburg, Pa., but was wrong- 
fully delivered to some person other than 
the consignee. 

Eight of these bills of lading were issued 
by the Pennsylvania Railroad Company; 
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one was issued by the Empire Line, which 
is styled therein as ^^a fast freight line 
owned and operated by the Pennsylvania 
Railroad Company;" one was issued by the 
Erie and Western Transportation Company, 
which has thereon the words, ** Anchor 
Line, Lake and Rail Line of the Pennsylva- 
nia Railroad Company." The other seven 
bills of lading were issued by different rail- 
road companies. 

In the plaintiffs' statement, so far as the 
same relates to shipments destined to 
Philipsburg and for which bills of lading 
were issued by the Pennsylvania Railroad 
Company, an express contract, requiring 
delivery only upon surrender of the original 
bill of lading, is alleged. The plaintiffs' 
statement, so far as the same relates to ship- 
ments destined to Ridgway and for which 
bills of lading were issued by the Pennsyl- 
vania Railroad Company, sets forth a re- 
consignment thereof to Philipsburg, and 
that the Pennsylvania Railroad Company, 
with notice of the form of consignment and 
knowledge of the significance thereof, under- 
took and agreed to deliver only upon sur- 
render of the original bill of lading. Where 
bills of lading were issued by other railroad 
companies the statement alleges that de- 
livery was made to the Pennsylvania Rail- 
road Company on the route to destination, 
arid that the latter, with notice and knowl- 
edge aforesaid, undertook and agreed to de- 
liver only upon surrender of the original 
bill of lading. In each case a consideration 
for the said undertaking and agreement is 
alleged, namely, a certain hire or reward, or 
a proportionate part thereof, in said bill of 
lading mentioned, and in each instance the 
plaintiffs allege that they drew their draft 
for the value of said shipment, naming a 
specific sum, endorsed and attached to said 
bill of lading, and forwarded said draft with 
bill of lading attached and endorsed as 
aforesaid through the regular banking chan- 
nels for collection. It follows that posses- 
sion of the bills of lading could only have 
been obtained by the payment of the drafts 
attached thereto, and if the contracts con- 
tained in these bills of lading had been car- 
ried out, not to deliver the goods until the 
original bill of lading was presented, or in 
the one instance mentioned in count four. 



if it had not been delivered to any other 
parties thfin the consignee, the plaintiffs 
would have received the value of the goods 
represented by the amount of these drafts 
before delivery was made; but the defend- 
ant company having delivered the goods to 
parties other than the consignee without 
their order and without the production of 
the original bills of lading by the parties to 
whom the goods were delivered, would be 
liable to the plaintiffs for the value of the 
goods represented by the amount of the 
drafts as aforesaid as damages for violation 
of its contract. 

As it must be conceded that no affidavit 
of denfence is necessary in any action purely 
ex delicto, or on a statement showing two 
causes of action, one ex contractu and the 
other ex delicto, or in a mixed action where 
the case is partly ex contractu and partly 
ex delicto, it becomes important for us now 
to consider whether the plaintiffs' state- 
ment in the present cause of action does or 
does not disclose a cause of action purely 
ex contractu, but in determining this matter 
we are satisfied that we must be governed 
by the nature of the action actually brought 
by the plaintiffs and not by what action 
they might have brought. 

Judge Cooley, in bis admirable work on 
the Law of Torts, page 2, has clearly drawn 
the distinction between the two forms of 
action: '*It is customary in the law to 
arrange the wrongs for which individuals 
may demand legal redress into two classes: 
the first embracing those which consist in a 
mere breach of contract, and, second, those 
which arise independent of contract. The 
classification is not very accurate. Many 
cases exist where the complaining party 
may, on the same state of facts, at bis 
option, count upon a breach of contract as 
his grievance, or complain of a wrong in a 
manner that puts the contract out of view. 
Imperfect as it is, however, the classification 
has been found sufficient for judicial pur- 
poses; and where forms of actions have been 
abolished by statute the old distinctions are 
still kept in view in giving redress. And 
while thus the common law classified 
wrongs, it appropriated the generic term to 
one class of wrongs only. Breaches of Con- 
tract were mere failures to perform agree- 
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ments, and the actions for redress in the 
courts of law were actions on contracts, or 
actions ex contractu. Other acts or omis- 
sions giving rise to a suit at law were called 
specifically wrongs, or torts, and the actions 
by which redress was to be obtained were 
called actions for torts or actions ex de- 
licto.'* 

The English common law procedure act 
of 1852 defines a tort as **a wrong independ- 
ent of a contract.*' 

Cooley, in his work above mentioned, at 
page 90, says: **In many cases an action 
as for a tort or an action as for a breach of 
contract may be brought by the same party 
on the same state of facte. This, at the 
first blush, may seem in contradiction to 
the definition of a tort, as a wrong uncon- 
nected with contract; but the principles 
which sustain such actions will enable us to 
solve the seeming difficulty. 

If one by means of a false warranty is 
enabled to accomplish a sale of property, 
the purchaser may have his remedy upon 
the contract of warranty, or he may bring 
suit for tort. The tort consists in his hav- 
ing been, by fraud and falsehood, induced 
to make the purchase. There is a broken 
contract, but there is also something more: 
there is deception to the injury of the pur- 
chaser in procunng the contract to be made. 
Suit may be brought on the contract, ignor- 
ing the fraud; but it may also be brought 
for the fraud, and then the contract will not 
be counted on, though it will necessarily be 
shown in order to make appear how the de- 
cepiion was injurious. The tort in such 
case is connected with the contract only ns 
it enabled the tort feasor to biing the party 
wronged into it. 

There are also, in certain relations duties 
imposed by law, a failure to perform which 
is regarded as a tort, though the relations 
themselves may be formed by contract cov- 
ering the same ground. The case of the 
common carrier furnishes us with a con- 
spicuous illustration. The law requires him 
to carry with impartiality and safety for 
those who offer. If he fails to do so, he is 
chargeable with a tort. But when goods 
are delivered to him for carriage, there is 
also a contract, express or by operation of 
law, that he will carry with impartiality and 



safety; and if he fails in this there is a 
breach of contract. Thus for the breach of 
the general duty, imposed by law because 
of the relation, one form of action may be 
brought, and for the breach of contract an- 
other form of action may be brought." 

A carrier is liable for negligence in actions 
ex contractu or in tort at the election of the 
party. Smith v. Seward, 3 Pa. 342. 

The reason why this choice of form against 
a common carrier is permitted, is that the 
action requires not the aid of the contract to 
support it though the law will imply a con- 
tract if the plaintiff prefers. Livingston v. 
Cox, 6 Pa. 360. 

To the same effect is Porter et aX v. Hildebr- 
and, 14 Pa. 129. In this case, in summing 
up a discussion of the nature of the remedy 
against common carriers, the court said: 
**A11 of the cases which treat of it were re- 
viewed by the Supreme Court of New York 
in the Orange Bank v. Brown, 3 Wend. 
158, and glanced at in our own cases of 
Livingston v. CJox, 6 Barr 362; McCall v. For- 
sythe, 4, W. & S. 179; and Smith v. Seward, 
3 Barr 342. These, after referring to the 
right of the plaintiff to bring either assump- 
sit on the implied contract, or case for 
negligence, fully establish that the form of 
action selected is to be governed by the rules 
applicable to it, in all other instances. The 
difficulty frequently experienced has been 
in determining from the shape of the declara- 
tion, which form of remedy was adopted; 
but Smith v. Seward, following Gorbett v. 
Parkington, 6 Barn. & Cress 268, ascertain 
the criterion to be, not only in the absence 
or presence of an averment of promise, but 
of consideration also." 

To the same general effect that for a 
carrier's breach of duty or negligence, an 
action ex delicto or ex contractu will lie, at 
the election of the plaintiff, are Manner v. 
D. and H. Co., 7 Pa. Super. Ct. 135, and 
Eckert v. Penna. R. R. Co., 211 Pa. 267. 

From the foregoing cases the rule may be 
gathered that if an action be in substance 
an action ex contractu it will be attended by 
the incidents of such an action, and of what 
avail would be the right to selection if in an 
action against a common carrier the plaintiff 
chose to disregard the tort and elected to sue 
in assumpsit were to be denied the incidents 
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belonging to that form of action. 

While it is perfectly clear from the author- 
ities above cited that in a case such as the 
one at bar the plaintiflfs may elect under 
which form of action to proceed, we think 
it is equally clear that if they elect to disre- 
gard the tort and to proceed in an action of 
assumpsit upon their contract they are en- 
titled to all of the incidents of such action 
and to the benefit of all of the laws by which 
it is governed. 

There only remains to be considered 
whether the plaintiffs' statement sets forth 
such a contract as will enable them to pro- 
ceed in assumpsit. The averments of prom- 
ise and consideration are clear and distinct. 
The contract alleged, as contained in the bill 
of lading, has a distinct status under the 
law. It is both a receipt for property and a 
contract for delivery. The bills of lading 
set forth in this statement are receipts for a 
quantity of goods shipped and a promise of 
transporting and delivering the same as 
therein stipulated. It has been held that 
so far as they are receipts they may be con- 
tradicted by oral testimony, but so far as 
they are evidence of a contract between the 
parties they stand on the same footing of all 
other contracts in writing and cannot be 
contradicted nor varied by parol evidence. 
The Delaware v. Oregon Iron Co,, 81 U. S. 
579; Pollard et al, v. Vinton, 105 U. S. 7; 
St, Louis and Iron Mt, R, R, v. Knight, 122 
U. S. 79. 

A bill of lading is a contract, because, 
like every other contract, it is governed, as 
to its nature, validity and interpretation, by 
the law of the place where it is made, unless 
the contracting parties clearly appear to 
have had some other law in view. Steam 
Co, v. Phoenix Ins, 0., 129 U. S. 397; Tht 
Henry B. Hyde, 82 Fed. 681. 

Bills of lading were considered as contracts 
in the following cases: Holmes et al, v. 
German Security Bank, 87 Pa. 525; Holmes 
V. Bailey, 92 Pa. 57; Richardson v. Nathan, 
167 Pa. 513; Fiiedlander v. RaUtoay Co,, 
130 U. S. 513. 

They are made negotiable by the act of 
September 24, 1866, section 1, P. L. 1867, 
1363, which is discussed by Justice Gordon 
in the case of Bncher v. Com,, 103 Pa. 533. 

We are, therefore, of the opinion' that the 



statement of claim sets up a contract and a 
breach thereof sounding in damages in a 
sum certain which is easily ascertainable 
without the intervention of a jury, and that 
while the plaintiffs might at their option 
have brought the action ex delicto by reason 
of the fact that the defendant company is a 
common carrier, that having waived the 
tort and elected to proceed in an action of 
assumpsit alleging damages purely for 
breach of contract and not for the defend- 
ant's negligence as a common carrier they 
are entitled to an affidavit of defence. 

It is, therefore, ordered and decreed that 
unless a sufficient affidavit of defence be 
filed by the defendant to the plaintiffs* 
statement of claim within fifteen days here- 
after that the rule for judgment in this case 
be made absolute, the amount to be liqui- 
dated by the prothonotary. 

For the rule, D. L. Krebbs and E, H. 
Baird. 

Contra, 0. H. McCaviey. 

[From W. S. Hamblen, Esq., Ridgrway, Pa.] 



In Brunswick Construction Co. v. Burden, 
101 New York Supplement, 716, defendant 
sold his dwelling bouse to plaintiff on con- 
dition that he might * 'remove all fixtures 
attached to said premises. ' ' He subsequent- 
ly carried av/ay mantels and hinges, made 
to match the furniture, and parquet flooring 
laid over a permanent floor. In an action 
brought for damages to the freehold, the 
New York Supreme Court held that they 
were not distinctively realty, and refused to 
grant any relief. 



A newspaper published a misstatement 
of an opinion handed down by the Supreme 
Court of Rhode Island. In contempt pro- 
ceedings therefor the paper alleged that the 
error was unintentional. The court held 
its good intentions afforded no excuse in 
view of the fact that its act in attempting to 
state the law was purely voluntary, but 
allowed it to purge itself by publishing the 
opinion in the contempt case on its editorial 
page where the former article appeared. 
The decision is reported as In re Providence 
Journal Co., 68 Atlantic Reporter, 428. 
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